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vacation were to be laid out for the benefit of the the profirs during 


7. B. the common law of the church, the profits of the Who hall have 


* 


| church, or reſeryed for the ſucceſſor; but by ſpe- 
cial privilege or cuſtom, the biſhop or archdeacon might 
have the ſame, or ſome part thereof : ſo alſo, it is ſaid, 
the king might take the profits of a free chapel, and the 
patron of a donative the profits of ſuch donative, during 
the time of vacation. Lind. 137. Gib. 749. | 
But. by the ſtatute of the 28 H. 8. c. 11. it is enacted 
as followeth : viz. Foraſmuch as in the flatute for the pay- 
ment of firſt fruits, it is not declared who ſhall have the fruits 
tithes and other profits of ſpiritual promotions offices, bene fices 
and dignities, during the time of vacation thereof; divers of 
the archbiſhops and biſhops of this realm have nat only when the 
time of the taking of tithes hath appreached deferred the. colla- 
tion of ſuch benefices as have been of their own patronage, but 
alſo have upon preſentations of clerks made unto them 
juſt patrons deferred to inſlitute induft and admit t 
clerks, to the intent that they might receive to their ot 
the ſame tithes growing and ariſing during the vacatio 
that thro' ſuch delays (over and above the firſt fruits 
have been conſtrained to loſe all or the moſt part of one year s 
profits, to their great loſs and hindrance : it is therefordgnatted, 
that the tithes, fruits, oblations, obventions, emoluments, com- 
modities, advantages, rents, and all other whatſoever reutuues 
caſualties and profits, certain and uncertain, belonging to ny 
archdeaconry, deanry, prebend, parſonage, vicarage, hoſpitpl, 
wardenſhip, proveſiſhip, or other ſpiritual promotion benefice 
dignity or office, growing or coming during the time of vaca- 
tion, fhall belong to ſuch perſon as ſhall be thereunto next pre- 
ſented, promoted, inſtituted, inducted, or admitted, tawards the 
payment of his firſt fruits. | 
And if any archbiſhop, biſhop, archdeacon, ordinary, or any 
ether per ſon or perſons to their uſes and _behoaf,, ſhall receive or 
take the ſame, and ſhall not upon reaſonable requeſt render the 
fame to the next incumbent lawfully inſtituted indutled or ad- 
mitted, or ſhall let or interrupt the ſaid incumbent to have the 
fame ; he ſhall forfeit treble value, half to the king, and half 
to the incumbent, to be recovered in any of the king's courts, 


ä 1 


the vacancy of a 


Vacation. 
J ſuch perſon as ſhall be thereunto next preſented, promoted, 
in/lituted, inducted, or admitted] In order to receive the 
benefit of this clauſe, it is not abſolutely neceſſary, that 
the clerk be preſented by the Jawful patron ; but if he get 
inſtitution and induction, tho* he is afterwards removed 
by guare impedit, he, and not the clerk who comes in 
upon ſuch removal, ſhall have the profits of the vaca- 
And the reaſon is, becauſe till he is removed, he 
is incumbent de facto, and as ſuch is liable to all burdens 


and duties, and is therefore in reaſon and equity intitled 


Segque ſtration if- , 


ſued, on a bene- 
fee becoming 
void. 


to all the profits. 1 Rol. Rep. 62. Gibſ. 749. 

But in caſes where the inſtitution and induction are de- 
clared by law to be ipſo facto void (as in caſe of ſimony, 
or the like), there the church having been really never 
full ſince the death of the foregoing incumbent, and by 
conſequence the vacancy ſtill continuing, there the pro- 
fits of courſe ſhall paſs to him who ſhall be next preſented, 
inſtituted, and inducted. Gibſ. 749. 

But tho' the church doth become void by the omiſſion 
'of ſome ſubſequent duty to be performed, yet having been 
full by inſtitution and induction, and the perſon-thereby 
liable to the payment of firſt fruits, he ſhall not loſe the 
profits of the vacation; only the profits from the time of 
ſuch avoidance ipſo facto will go to the next incumbent, 
as profits of the vacation, which commenceth from thence, 
Gil . 0 

Indicted or admitted) This cannot be underſtood diſ- 
junctively, as if preſentation or admiſſion (without inſti- 
tution and induction) intitled the ſucceſſor to the profits 
of the vacation; but admiſſion here (coming after induc- 
tion) was plainly added, to include thoſe preferments 
which are not taken by inſtitution and induction. And 


altho' in preferments which are ſo taken, inſtitution gives 


a right to enter upon and take the profits as well of the 
vacation, as others; yet that which alone can give a right 
to ſue for them, is induction. Gib. 749. | 

2. Anciently, upon the death of an incumbent, with- 
out any formal ſequeſtration, the rural dean was to take 
the vacant benefice into his ſafe cuſtody, and to provide 
for the neceſſary cure of ſouls; and to take care that the 
.glebe land was ſeaſonably tilled and ſowed, to the beſt 
advantage of the ſucceſſor, to whom they were to give up 
.the intermediate profits, and be allowed their neceffary 


. Charges, which upon diſpute were to be moderated by the 


biſhop or his official. But the canon lawyers'in proceſs 
of time deprived the country deans of this, as well as of 
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Uacation. 


all other parts of juriſdiction; and the chancellors of 


biſhops, or their archdeacons, laid claim to the cuſtody 
of vacant churches, and by forms of ſequeſtration aſſigned 
them over to the oeconomi or lay guardians of the church. 
Ken. Par. Ant. 647. | : 
For now, the ordinary way of managing the profits of 

vacation is by ſequeſtration granted to the churchwardens, 
Upon conſideration of which, Dr Watſon and Dr Gibſon 
take occaſion towiſh, that ſome of the neighbouring cler- 
gymen might be appointed, and would take upon them 
the trouble of that office, in inſpeCting and managing the 
profits, and of ſupplying or providing for the cure; and 
that the ordinary, in granting patents, would not convey 
to chancellors, commiſſaries, or officials, the right of 
granting theſe ſequeſtrations in times of vacation, but 
would reſerve it to their own immediate cogniſance; ſince 
it is a point in which the intereſt of the church and 
clergy, and alſo the immediate care of fouls for the time, 
are ſo nearly concerned. Gib/. 749. 


3. The churchwardens, having taken out a ſequeſtra- Management ef 
tion under the ſeal of the office, are to manage all the the profits. 


profits and expences of the benefice for the ſucceſſor; to 
plough and ſow the glebe, gather in tithes, threſh out 
and fel] corn, repair houſes, make up his fences, pay his 
tenths, ſynodals, and procurations ; and what other things 
are neceſſary during the vacation. . 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at common law, nor in any 
of the king's temporal courts; but only in the ſpiritual 
court, or before the juſtices of the peace in ſuch caſes as 
the law impowers them to hear and determine. Fohnſ. 122. 

Thus in the caſe of Berwick and Swanton, T. 1692; it 
was reſolved, that a ſequeſtrator cangot bring a bill alone 
for tithes ;' becauſe he is but as a bailiff, and accountable 
to the biſhop, and has no intereſt, Bunb. 192. 


4. By the ſtatute of 28 H. 8. c. 11. It Hall be lawful Supply of the 
to every archbiſhop, biſhop, archdeacon, and ordinary, their cure. 


officers and miniſters, to retain in their cuſtody ſo muth of the 
profits of the vacation, as ſhall be ſufficient to pay unto ſuch 
perſon as ſhall ferve the cure his reaſonable flipend or ſalary. 


Ag, | 3 
And if the fruits of the vacation be not ſufficient to pay the 
curate's flipend and wages fer ſerving the cure the vacation 
time; the ſame ſhall be born and paid by the next incumbent, 
within fourteen days next after he hath the poſſeſſion of his liv- 
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Uatatien. 3 

And it may be ſafeſt for the churchwardens, to get it 
ſtated by the ordinary, when they take out the ſequeſtra- 
tion, what they are to pay to the curate weekly for the 
ſerving of the cure; and then there can be no contention 
about it when they make up their accounts. Par, L. c. 29. 
And Dr Gibſon ſays, ſuch curate ought to be duly 
licenſed by the ordinary, for ſerving of the cure; other- 
wiſe if he proceeds without ſuch licence, he can have no 
title to any ſtipend or ſalary; nor can any be legally re- 
ſerved and deducted for him. Gibſ. 750. 

5. The ſucceſſor's right to enter commenceth immedi- 
ately upon his induction, but his right to the profits com- 
menceth from the avoidance of the bene fice. But where 
the benefice is in. leaſe, and there is a year or more to come in the 
term; the leſſee may hold and enjoy the leaſe to the end of the year 
wherein be is entered at the time of the death of the laſt incumbent ; 
paying to the ſucceſſor all ſuch rent andſervices as for the remnant 
of the ſaid year ſhall upon ſuch leaſe be due, and the ſuc- 
ceſſar may recover the ſame in like manner as bis predeceſſor 
might have done. Provided, that the ſucceſſer, in ſuch caſe, 
may have, upen one month's warning after his induction, the 
manſion houſe, with the glebe belonging to the ſame (not being 
ſown at the time of his prodeceſſor's death), for maintenance 
o his hauſhold ; deducting for the ſame in his rent, as beretafore 

th been paid for the ſame, or as it is reaſonably worth. 

. * 
6. As ſoon as a new incumbent is inſtituted and in- 
duced, the ſequeſtrators are to account to him for all the 
profits of the beneſice, which they have receiyed during 
the vacancy, Walſ. c. 30. | 3 


In which account they may deduct their reaſonable ex- 


pences, for the collecting and levying the tithes, fruits, 
emoluments, rents, and other profits riſing and growing 
during the vacation. 28 H. 8. c. 11. 5. 
I he be diffatished with the account, he may bring 
them to account before the ordinary, by whom all things 
relating hereunto are properly examinable and to be de- 
termined, alſ. c. 30. . 
In the caſe of Jonrs and Barret, H. 1724; on a bill by 
the vicar of Weit Dean in the county of Süſſex againſt 
the defendant, who was ſequeſtrator, for an account of the 


profits received during the vacation ; it was objected for 


the defendant, that the biſhop ought to have been made 
a party, ſince the ſequeſtrator is accountable to him for 
what he receives, by the ſtatute of 28 H. 8. And the 
court ſeemed to think the biſhop ſhould have been a 
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Vacation. 
party; but by conſent the cauſe was referred to the biſhop 


of the dioceſe. Bunb. 192. 


7. By the 28H. 8. c. 11. If an incumbent before his 


to. be manured and ** Profits with 
the predecefſor's 


death hath cauſed any of his glebe lands 


ſown at his proper cgſis and charges with any corn or grain; 


he may make his teſlament «of all the profits of the corn growing 


wpon the ſail glebe lands ſo manured and fown. ſ. 6. 


But if his ſucceſſor is inducted before the ſeverance 


thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for altho? the executor repreſent the perſon, of the 
teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is inducted. 1 Rels Abr. 655. | 
Otherwiſe, if the parſon dieth after ſeverance from the 
ground, and before the corn is carried off; in this caſe 
the ſucceſſor ſhall have no tithe: becauſe, tho' it was —_ 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The ſame is true in 
caſe of deprivation, or reſignation, after glebe ſown : 
the ſucceſſor ſhall have the tithe, if the corn was not 
ſevered at the time of his coming in ; other wiſe if ſevered. 
Gibſ. 662. | „ 5 
By the ſtatute of the 11 G. 2. c. 19. Pere any tena 
for life ſhall die before or on the day on e any = w_ 
reſerved or made payable,” upon any demiſe or leaſe of any lands 
tenements or hereditaments, which determined on the death 
ſuch tenant for liſe, the executors or adminiſtrators of uch 
tenant for life may in an action upon the caſe recover of the 
under tenant, if ſuch tenant for life die on the day on which 
the ſame was made payable, the whole, or if before ſuch day, 
then a proportion of ſuch rent, according to the time ſuch te- 
nant for life lived, of the laſt year, or quarter of a year, or 
other time in which the ſaid rent was gi owing due; making all 
juſt allowances, or a proportionable part thereof. I. 15. | 
Under which words /ands, tenements, or hereditaments 
are included, not only glebe lands, but tithes allo (as it 
ſeemeth), for tithes are hereditaments, A leaſe for a year, 
if the incumbent ſhall ſo long live or continue incum- 
bent, is conſtrued to enure for a year; and this ſtatute 
divides the rent, be it for lands or tithes, between the 
executor and ſueceſſor, making proportionable allow- 
ances for taxes and other outgoings. | 
Sir William Blackſtone ſays, the courts of law have of 


late years leaned as much as poſſible againſt conſtruing 


leaſes, where no certain term 1s mentioned, to be. tenan= 


cies at will, but have rather held them to be tenancies ' 
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Vacation. 
from year to year ſo long as both parties pleaſe, eſpecially 
where an annual rent is reſerved: in which caſe, they will } 


not ſuffer either party to determine the tenancy even at the 1 
end of the year, without reaſonable notice to the other. | 


2 Black. 147. 


And in the caſe of Timmins and Rowlinſon, H. 5 G. 3. 
it is ſaid by the court, thateven a leaſe at will is a tenancy 
for a year certain; and it is not material in ſuch caſe, 
whether the leaſe be in writing or not in writing, Bur, > 
Man. 1609. Se ane ae 8 

With reſpect to thoſe tithes which are not in leaſe, it 
is clear, that the executor ſhall be intitled to thoſe that 
became due before the incumbent's death, and that the 
ſucceſſor ſhall be intitled to thoſe that became due after the 


incumbent's death. | 2 I. 
And here a caſe frequently happeneth, with reſpect to 
modus's in lieu of tithes; which tithes, if taken in kind, pl! 
would have been due before the death of the incumbent, Pi 
and the modus for the ſame is not due till after the death 8 Y< 
of the incumbent, Which cafe being not within the | ta 
purview of this ſtatute, it ſeemeth that the executors are th 
not intitled to the ſaid modus or to any part thereof; but ke 
that the whole ſhall go to the ſucceſſor. + 1 | 
There is another caſe, wherein it may be diſputed, at 0 
what time the modus itſelf ſhall be ſaid to be due. As 1 
for inſtance, it is uſual in many places to aſcertain the P 
modus at Martinmaſs, by then taking an account of the me 
ſtock for the year preceeding; and not to receive the RF ?*5 
modus till Eaſter following. In which caſe if it ſhall: Jin 
appear from the evidence, as from payments thereof ſome- 8 ſur 
times made at the time when aſcertained, or in the inter- der 
mediate ſpace betwixt that time and the more uſual and WF © 4 
ordinary days of payment, or from receipts given and ac- 4 
cepted for the ſame as due at the time when aſcertained, ne 
or the like, and that the payment thereof was only de- not; 
ferred for convenience, when the incumbent ſhould re- 3 
ceive his other dues, or for other like cauſe; in ſuch wh 


_ caſe it will be due to the executor : But if it ſhall ap- 
pear, that the ſame hath been underſtood as not due until 


As to difputes concerning things fixed to the freehold, 
& hangings, tapeſtry, grates, glaſſes, furnaces, and ſuch 
like ; 


3 


nd ac- i 
tained, | 
nly de- 
uld re- 
n ſuch Bl 
hall ap- 
ue until "oY 
before 


r other eſponſible to the biſhop for his care herein: and there- 
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: Fact; and directing this affair; and this equally holds, whether 
1 Ihe be rector or vicar. | 
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like; theſe, falling in with the general doctrine about 
what ſhall belong to heirs or ſucceſſors on the one hand, 
and executors or adminiſtrators on the other, are treated 
of under the title Wills. b 


Vacation of biſhopricks. See Biſhops. 
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I, Veſtry properly ſpeaking, is the aſſembly of the very, what, 
whole pariſh met together in ſome convenient 

place, for the diſpatch of the affairs and buſineſs of the 

pariſh ; and this meeting being commonly held in the 

veſtry adjoining to, or belonging to the church, it thence 

takes the name of veſtry, as the place it ſelf doth, from 

the prieſt's veſtments, which are uſually depoſited and 

kept there. Par. L. c. 17. | 
2. On the ſunday before a veſtry is to meet, publick Notice of the 

notice ought to be given, either in the church after di- meeting. 

vine ſervice is ended, or elſe at the church door as the 

pariſhioners come out ; both of the calling of the ſaid 

meeting, and alſo the time and place of the aſſembling of 

it; and it will be faireſt then alſo to declare for what bu- 


ſineſs the ſaid meeting is to be held, that none may be 
EX ſurpriſed, but that all may have full time before to conſi- 
der of what is to be propoſed at the ſaid meeting. Waiſ. 
gc. 39. Par. L. c. 17. | 


And it is uſual that for half an hour before it begins, 


one of the church bells be tolled to give the pariſhioners 


notice of their aſſembling together. Par. L. c. 17. ET 
3- Anciently, at the common law, every pariſhioner Who may vote. 


who paid to the church rates, or ſcot and lot, and no other 


perſon, had a right to come to theſe meetings: But this 


muſt not be underſtood of the miniſter ; who hath a ſpe- 


ial duty incumbent on him in this matter, and muſt be 


Par. L. © . 
Alſo out-dwellers, occupying land in the pariſh, have a 
ote in the veſtry, as well as the inhabitants. Johnſ. 19. 
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Hindring perſons 4. Z. 11G. Phillybrown and Ryland. The plaintiff 
from the meet> brought a ſpecial action upon the caſe, for excludingihim 
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from the veſtry room; and upon demurrer, the court 
made no difficulty, but that ſuch an action was maintain- 
able: however, in this caſe, they gave judgment for the 
defendant, it not being averred that the pariſh had any 
property in this room, or right to meet there; ſo that, 
for ought appears it might be the defendant's own houſe, 
and then he might let in whom he pleaſed, and refuſe the 
reſt, Str. 624. * 

5. And when they are met, the major part preſent will 
bind the whole pariſh. Watſ. c. 39. | : 

6. T. 9 G. 2. Stoughton and Reynolds. Adjudged, that 
the right of adjourning the veſtry, is not in the miniſter 
or any other perſon as chairman, nor in the churchwar- 
dens, but in the whole aſſembly, where all are upon an 
equal footing ; and the ſame muſt be decided (as other 
matters there) by a majority of votes. Str. 1045. 

7. And to prevent diſputes, it may be convenient, that 
every veſtry act be entred in the pariſh book of accounts; 
and that every man's hand conſenting to it, be ſet there- 
e Fare 4. G4. e . 

8. The veſtry clerk is choſen by the veſtry; and he acts 
as regiſter or ſecretary thereto, but hath no vote: and 
his buſineſs is, to attend at all pariſh meetings, and to 
draw up and copy all orders and other acts of the veſtry, 
and to give out copies thereof when neceflary : and there- 


fore he hath the cuſtody of all books and papers relating 1 


thereto. Par. L. c. 18. 


9. The beadle (in the ſaxon bydel, from beodan, to bid) 
is choſen alſo by the veſtry; and his buſineſs is to attend 
the veſtry, to give notice to the pariſhioners when and 
where it is to meet, and to execute its orders as their 


meſſenger or ſervant. Par. L. c. 17. 


10. Select veſtries ſeem to have grown from the prac- 
tice of chuſing a certain number of perſons yearly, to ma- 
nage the concerns of the pariſh for that year; which by 
degrees came to be a fixed method, and the pariſhioners Wl 
loſt not only their right to concur in the publick manage- WW 


ment as oft as they would attend, but alſo (in moſt places, 1 | 


ik not in all) the right of electing the managers. And 


ſuch a cuſtom, of the government of pariſhes by a ſelect! 
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number, hath been adjudged a good cuſtom; in that the J 
churchwardens accounting to them was adj udged a good! 
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UVeſtry. 


In ſome pariſhes, theſe ſelect veſtries having been 
thought oppreſſive and injurious; great ſtruggles have 
been made, to ſet aſide and demoliſh them. Par. L. 
4. 7 man L 

vey no wonder that it hath been ſo, in ſuch pariſhes 
where by cuſtom they have obtained the power to chuſe 
one another; for it is not to be ſuppoſed, but that if they 
are guilty of evil practices, they will chuſe ſuch perſons as 
they think; will connive at or concur with them therein, 

M. 2 W. Batt and others againſt J/atkinſon. In a 
prohibition prayed to the ſpiritual court at York, the 
ſuggeſtion ſet forth, that the pariſh of Maſham in York- 
ſhire was an ancient pariſh, and that time out of mind 
there were twenty four of the chief pariſhioners, who all 
along had been called the four and twenty ; and that du- 
ring time immemorial, as often as any one of the ſaid 
four and twenty pariſhioners happened to die, the reſt 
ſurviving of the four and twenty did chuſe, and during all 
the ſaid time uſed to chuſe, one other fit and able pariſhi- 
oner of the ſame pariſh, to be one of the four and twenty, 
in the room of him ſo deceaſed; and that within the ſaid 
pariſh there is, and during time immemorial there always 
hath been a cuſtom, that the ſaid four and twenty for the 
time being have been uſed and accuſtomed as often as 
there was occaſion, to make rates, and to aſſeſs reaſona- 
ble ſums of money, upon the pariſhioners and inhabit- 
ants in the ſaid pariſh for the time being for the repairs 
of the church; and that the churchwardens of the ſaid 
pariſh, during all the time aforeſaid, have uſed to receive 
all duties and dues for burials in the body or iles of the 
faid church; and if any of the inhabitants refuſed to pay 
the ſaid rates or dues for burials as aforeſaid, then the 
churchwardens by warrant from the twenty four for the 
time being, were uſed to diſtrain the goods and chattels 


of the ſaid pariſhioners in the ſaid parith ; and that the 


ſaid twenty four with the conſent of the vicar or curate, 
have uſed to repair the body and iles of the ſaid church; 
and that the churchwardens for the time being, during all 
the time aforeſaid, have always uſed to give up their ac- 
counts to the ſaid four and twenty, who allowed or diſ- 
allowed the ſaid accounts as they ſaw expedient ; and that 
on the allowance of ſuch account, the churchwirdens 
have always been diſcharged from giving any other account 
in any other place; that the plaintiffs were churchwardens 
- for the year 1680; and after this year was ended, they 
gave in their accounts to the four and twenty; and that 
| | tho? 


Ueſtry. 

tho? all pleas concerning preſcriptions and cuſtoms ought 
to be determined by the common law, yet the defendant 
hath drawn and cited them 'into the ſpiritual court to 
give in and paſs their ſaid accounts there; and altho' the 
faid plaintiffs have pleaded all the matters aforeſaid in the 
ſaid ſpiritual court, yet the ſaid defendant hath refuſed to 
admit or to receive the ſaid plea. Upon great debate of 
this caſe at ſeveral times, the court was of opinion, thzt 
the cuſtom was good and reaſonable, and a prohibition 
was granted. Lutw. 1027, © . 

So that preſcription and conſtant immemorial uſage, 
ſeems to be the baſis and only ſupport of this ſelect veſ- 
try. And purſuant hereunto, upon the ſame foundation, 
and for the ſame reaſons, was the ſelect veſtry of the pa- 


Triſh of St Mary At-Hill in London confirmed and eſta- 


bliſhed in the king's bench, not many years ago. And 
ſince that time, the ſelect veſtries of St Saviour's and St 
Olave's in Southwark, for want of proof of ſuch pre- 
Acription and immemorial uſage, have been ſet aſide and 
demoliſhed. Par. L. c. 17. | 


In the act of the 10 An. c. 11. | for building fifty new 


churches ; the commiſſioners ſhall appoint a convenient 


number of ſufficient inhabitants to be veſtrymen ; and 


from time to time, upon the death removal or other void- 
ance of any ſuch veſtryman, the reſt or majority of them 
may chuſe another. ſ. 20. TELE | 

n the ſevera] private acts for building particular 
churches ; ſometimes the miniſter, churchwardens, over- 
ſeers of the poor, and others who have ſerved, or paid 
fines for being excuſed from -ſerving thoſe offices; ſome- 
times, the miniſter, churchwardens, overſeers of the poor, 
and all who pay to the poor rate ; ſometimes, only all 
-who pay ſuch a ſum to the poor rate; ſometimes, all 
who rent houſes of ſo much a'year; — are appointed 


| — be veſtrymen within ſuch pariſhes, and no other per- 
1 Ons. : f 


icar. 


Vicar, vicarius, is one that hath a ſpiritual promo- 

A tion or living under the parfon ; and is fo denom:- 
nated, as oficicting vice ejus, in his place or ſtead, And 
ſuch 


j romo- 
nomi- 
And 


ſuch 


Vicar. 


ſuch a promotion or living is called a vicarage; which is a 


part or portion of the parſonage, allotted to the vicar for 


his maintenance and ſupport. a 

This part or portion is in ſome places an annual ſum 
of money certain; but in moſt places it is a part of the 
tithes in kind, which moſt commonly is the ſmall tithes; 
and in ſome places he hath a part of the great tithes, and 
alſo of the glebe: and ſuch a one is called a vicar en- 
dowed. | | | 

Thus he that hath the right to the poſſeſſion of the 
leſſer part, is called a vicar; and he that hath the other 
and greater part of tithes, is called the parſon, who in 
ſome pariſhes is a clergyman, and ſometimes the miniſter 
or. incumbent of the ſame church; but in other places 
he is a mere layman, and cannot ſupply the church but 
by a ſpiritual vicar: and this ſo poſſeſſed by a layman, 
is called an impropriation, and himſelf the impropriator. 
An appropriation is properly, when ſuch a parſonage 
(or vicarage or other church preferment) is in the hands 
or poſſeſſion of ſome eccleſiaſtical perſon and his ſucceſ- 
ſors, and can be made only to a body politick or corpo- 


ration ſpiritual, that hath ſucceſſion, whereby ſuch body 


becomes perpetual incumbent of the benefice appropriated, 


and ſhall for ever enjoy the tithes and other profits, and 
the cure of ſouls belonging thereto. 


But the words impropriation and appropriation are gene- 


rally confounded in the books: and the law concerning 


the whole is treated of under the title Appꝛopziation. 


Si 


Ucar general. 


lu. general is an officer, whoſe office is uſually an- 


nexed to that of Chancellor; and is therefore treated 


of under that title. 


Vigil. See Holidays. 


Ut 


11 


Ui latca removenda. 


. laica removenda is a writ which (upon the biſhop's 
certificate in chancery of a force and reſiſtance touch- 
ing a church) lieth where a debate or controverſy is be- 
tween two parſons for a church, the one whereof doth 
enter into the church with ſtrong hand and great power 
of the laity, holding the other out, and keeping poſſeſſion 
thereof with force and arms. Whereupon he that is ſo 
held out of poſſeſſion may have the ſaid writ directed to 
the ſheriff of the county, to remove the force within that 
church, and (if need be) to raiſe the power of the county 
to his aſſiſtance, and to arreſt and impriſon the perſons 
that make reſiſtance, ſo as to have their bodies before the 
king at a certain day to anſwer the contempt. Which 
writ is ſometimes grantable without the biſhop's certificate 
as aforeſaid : for it may, as it ſeemeth, be had upon a 
ſurmiſe made thereof by the incumbent himſelf without 
ſuch certificate; there being a diſtin& and ſeveral form 
thereof in each of the ſaid caſes. So that this writ pro- 
perly lieth for the removal of any forcible poſſeſſion of a 
church kept by laymen. God. 645. F. N. B. 124. 

By this writ the ſheriff ought not to remove the in- 
ee who is in poſſeſſion of the church, whether the 


poſſeſſion be of right or wrong; but only to remove the 


forte, N g. 125. | 


The writ is made returnable into the king's bench, in 
which court the offenders ſhall be fined and puniſhed for 
the force: and reſtitution alfo ſhall be awarded out of the 
ſame court (as it ſeemeth). Waiſ. c. 30. 


2 2 — 


— * „ 


Uiſitatton. 
OTE, free chapels and donatives (unleſs ſuch 
donative hath received the augmentation of queen 


Anne's bounty) are exempt from the viſitation of the or- 
dinary ; the firſt being viſitable only by commiſſion from 


the king, and the ſecond by commiſſion from the donor: 


And there are alſo other churches and chap:ls exempied, 
| which 


2 


| Uiſitatfon. 
which did belong to the monaſteries; having heretofore 
obtained exemptions from ordinary viſitation, and being 


viſitable only by the pope; which by the ſtatute of 
25 H.8. c. 21. were made viſitable by the king, or by 


commiſſion under the great ſeal. 
empted churches or chapels, ſo far forth as they are ex- 


Theſe, and other ex- 


empted, are not treated of under this title; the purport 


whereof extendeth only to places viſitable by the biſhop or 


his ſubordinate officers. 8 
1. For the government of the church, and the cor- 


rection of offences, viſitations of pariſhes and dioceſes 
were inſtituted in the ancient church; that ſo all poſſible 


care might be taken to have good order kept in all places. 
God. Append. 7. 3 

2. For the firſt ſix hundred years after Chriſt, the bi- 
ſhops in their own perfons viſited all the pariſhes within 
their reſpective dioceſes every year; and they had ſeveral 
deacons in every dioceſe to affift them. After that, they 
had authority in caſe of fickneſs, or other publick con- 


hereupon, as ſhould ſeem, they cantoned their great dio- 
ceſes into archdeaconries, and gave the archdeacons com- 
miſſions to viſit and inquire, and to give them an account 
of all at the end of their viſitations; and the biſhops re- 
ſerved the third year to themſelves, to inform themſelves 
(amongſt other things) how the archdeacons their ſub- 
ſtitutes performed their duties. Deg. p. 2. c. 15. Fohnſ. 


451. 


3. By a conſtitution of Oth-: Archbifhops and biſhops 
ſhall go about their dioceſes at fit ſeaſons, correcting and 
reforming the churches, and conſecrating and ſowing the 
word of life in the Lord's field. th. 56. 

And, regularly, the order to be obſerved therein is 
this: In a dioceſan viſitation, the biſhop is firſt to viſit 
his cathedral church; afterwards the dioceſe: In a me- 
tropolitical viſitation, the archbiſhop is firſt to vifit his 


own church and dioceſe; then in every dioceſe to begin 


with the cathedral church, and proceed thence as he 


pleaſeth to the other parts of the dioceſe. Which appears 
from abundance of inſtances in the eccleſiaſtical records, 


3 | as well of papal diſpenſations for the archbiſhop to viſit 


without obſerving the ſaid order, as of epiſcopal licences 


for the viſitor to begin in other parts of the dioceſe than 


in the cathedral church. Gib. 957. | 
And this ſprang from the precept of the canon law, 


1 which requires, that the archbiſhop willing to viſit his 


province, 


O: igin, 


Who ſhall viſt, 


- cerns, to delegate prieſts or deacons to aſſiſt them; and 


How often, and 


in what order, 
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Viſitation. 


province, ſhall firſt viſit the chapter of his own church, 


and city, and his own dioceſe: and after he hath once 


viſited all the dioceſes of his province, it ſhall be lawful 
for him (having firſt required the advice of his ſuffragans, 
and the ſame being ſettled before them, which ſhall be 
put in writing that all may know thereof) to viſit again, 
according to the order aforeſaid, altho' his ſuffragans 
ſhall not aſſent thereunto. And the like form of viſiting 


obſerved by the archbiſhops, ſhall be obſerved alſo by the 


biſhops in their ordinary viſitations. Id. 


By Can. 60. for the office of confirmation, it is in- 
joined, that the biſhop ſhall perform that office in his vi- 
ſitation every third year; and if in that year, by reaſon 


of ſome infirmity, he be not able perſonally to vifit, then 


he ſhall not omit the ſame the next year after, as he may 


conveniently. _ 

Upon which Dr. Gibſon obſerveth, that by the ancient 
canon law, viſitations were to be once a year: but it is to 
be noted, that thoſe canons were intended of parochial 


viſitations, or a perſonal repairing to every church; as 


appears, not only from the aſſignment of procurations 
(originally in proviſions and afterwards in money) for the 
reception of the biſhop; but alſo by the indulgence 
which the law grants in ſpecial caſes, where every church 
cannot be conveniently repaired to, of calling together 
the clergy and laity from ſeveral parts unto one conve- 
nient place that the viſitation of them may not be poſt- 
poned. From this indulgence, and the great extent of 


- the dioceſes, grew the cuſtom of citing clergy and people 


to attend viſitations at particular places; the times of 
which viſitations, as they are now uſually fixed about 
Eaſter and Michaelmaſs, have evidently ſprung from the 


two. yearly ſynods of the clergy, which the canons of the 


church, required to be held by every biſhop about thoſe 
two ſeaſons, to conſider of the ſtate of the church and re- 
ligion within the reſpeCtive dioceſes : an end, that is alſo 
anſwered by the preſentments that are thete made con- 
cerning the manners of the people; as they uſed to be 
made to the biſhop at his viſitation of every particular 
church. But as to parochial viſitation, or the inſpection 
into the fabricks manſions utenſils and ornaments of the 
church, that care hath been long devolved upon the arch- 
deacons; who at their firſt inſtitution in the ancient 
church were only to attend the biſhops at their ordina- 


tions, and other publick ſervices in the cathedral ; but © 
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Uiſitation. 
being afterwards occaſionally employed by them in the 
exerciſe of juriſdiction, not only the work of parochial 
viſitation, but alſo the holding of general ſynods or viſita- 
tions when the biſhop did not vifit, came by degrees to 
be known and eſtabliſned branches of the archidiaconal _ 
office as ſuch; which by this means attained to the dig- 


nity of ordinary, inſtead of delegated juriſdiction. And 


by theſe degrees came on the preſent law and practice of 


triennial viſitations by biſhops; ſo as the biſhop is not 


| f only not obliged by law to viſit annually, but (what is 


more) is reſtrained from it. Gibſ. 958. 

X cauſe, may viſit once a year: but if there be cauſe he 
| may viſit oftner. Nor doth it hinder, where it is ſaid in 
the canon law, that he ought to viſit from three years to 
three years; for this is to be underſtood ſo that he ſhall 
XZ viſit from three years to three years of neceſſity, but he 
may vilit every year if he will. Lind. 49. 


and metropolitical, all inferior juriſdictions, reſpectively 
are inhibited from exerciſing juriſdiction, during ſuch vi- 
| ſitation, And we find in the time of archbiſhop Win- 


CE oe IP RT 
. 
„ TEE 

ex VIS = 


OE: 


A* 
Yip OY 


2. EY. r 3 
z ] ĩðV) ð 
"a. 8 ITT EL as Sg LG IO Wie 
Wes Eee ²˙ AA 2 


8 FF) 
2 


before the relaxation of the inhibition; and in archbiſhop 
| Tillotſon's time, a biſhop fuſpended, for acting after the 
inhibition, 
inferior ordinary (whether contentious or voluntary) be- 
fore the viſitation of the ſuperior, are to be carried on by 
the authority of ſuch ſuperior. Gibſ. 958. 

However, it hath been not unuſual, eſpecially in me- 
tropolitical viſitations, to indulge the biſhops and inferior 
| courts, in whole or in part, in the exerciſe of juriſdiction, 
pending the viſitation. Thus, we find relaxations grant- 
ed, pending the viſitation, by archbiſhop Abbot; and, 
by others, an unlimited leave or commiſhon, to exerciſe 


3 
OE . 9 


ſitation; and elſewhere, a leave to confer orders, confirm, 
grant Hats for inſtitution, inſtitute, or correct, whilſt the 
inhibition continued in other reſpects. Id. | 
Alfter the relaxation of the inhibition, and eſpecially in 
etropolitical viſitations, we find not only reſervations 
Jof power to rectify and puniſh the comperta et detecta, but 
—Falſo ſpecial commiſſions iſſued for that end. Id. 


L ons, officials, and all others exercifing ecclefiaftical ju- 
iſdiction, ſhall appoint ſuch meet places for the keeping 


+2, 

WM 

> IG 
"Et 


Lindwood ſays, the archdeacon, altho' there be not a 


| chelſey, a biſhop proſecuted, for exerciſing juriſdiftion, 


And even matters begun in the court of the 


3 W juriſdiction, or proceed in cafes, notwithſtanding the vi- 


5. Can. 125. All chancellors, commiſlaries, archdea- Where 


OY 


I, 


1 4. In the biſhop's triennial, as alſo in viſitations regal Inhibition dur- 


ing the time of 
viftation, 


— ——— — . 


„ 


of their courts, by the aſſignment or approbation of the 
biſhop of the dioceſe, as ſhall be convenient for enter- 


General power es: 
ſee that the offices of the church be duly adminiftred 


of the viſitors. 


Uifitation: 


tainment of thoſe that are to make their appearance there, 


and moſt indifferent for their trayel: And likewiſe they 
ſhall keep and end their courts in ſuch convenient time, 
as every man may return homewards in as due ſeaſon as 


„ | EE he 
6. Langton. The archdeacons in their viſitation ſhall 


and ſhall take an account in writing of all the ornaments 


and utenſils of the churches, and alſo of the veſtments 
and books; which they ſhall-cauſe to be preſented before. 
them every year for their inſpection, that they may ſee 


what have been added, or what have been loſt, | Lind. 
50. } ; 


Account in writing] And it would be well to have the 


ſame indented: one part to remain with the archdeacon, 


otherwiſe, he whom he ſhall ſend 


and the other with the pariſhioners. Lind. 50. n 


Utenſils! That is, which are fit or neceſſary for uſe : 


TOs ne by theſe are underſtood all the veſſels of the church 


of every kind. Lind. 50. . | 
Every year] That is, every year in which they ſhall 
wo be | Sea bs N e di chte ene 
That they may ſee] Therefore the archdeacon ought 
to go to the place in perſon to viſit, and not to ſend any 
other; which if he do, he ſhall not have the procura- 
tions (due upon the account of ae! in money: but 
| all receive procu- 

rations for himſelf and his attendants in victuals. Lind. 


is performed, and generally of temporals and ſpirituals: 
and what they ſhall find to want correction; that they 


correct diligently. And when they viſit, correct, or pu- 


niſh crimes, they ſhall not preſume to take any thing of 
any one (ſave only moderate procurations,) nor to give 
ſentence againſt any perſons unjuſtly, whereby to extort 
money from them. For whereas theſe and ſuch like 
things do ſavour of ſimony, we decree, that they who 


doc ſuch things ſhall be compelled by the biſhop to lay 


out twice as much for piqus uſes ; ſaving nevertheleſs 


other 


— es 4 We nee ng. 


Otbo. Concerning archdeacons we do ordain, that they 
viſit the churches profitably and faithfully; by inquiring 
of the ſacred. veſſels, and veſtments, and how the ſervice 


other canonical puniſhment againſt them. And they 
ſhall endeavour frequently to be preſent at the chapters in 
every deanry, and therein inſtruct the clergy (amongſt 
other things) to live well, and to have a found ænow- 
ledge and underſtanding in performing the divine offices, 
Athon 52. | . 8 
Chapters] That is, rural chapters. Athon 54. 


Reynolds, We enjoin the archdeacons and their of- 
ficials, that in the viſitation of churches they have a di- 
ligent regard to the fabrick of the church, and eſpecially 
of the chancel, to ſee if they want repair: and if they 
fin. any defects of that kind, they ſhall limit a certain 
time under a penalty within which they ſhall be repaired, 
Alſo, they ſhall inquire by themſelves or their officials, 
in the pariſhes where they viſit, if there be ought in 
things or perſons which wanteth to be corrected : and if 
they ſhall find any ſuch, they ſhall correct the ſame either 
then or in the next chapter. Lind. 53. 


And their officials] Here it ſeemeth to be intimated, 
that the archdeacon's official may viſit; which yet is not 
true, at leaſt in his own right; yet he may do this in 
the right of the archdeacon, when the archdeacon him- 
ſelf is hindred. Lind. 53. | 2 
| . Stratford. Foraſmuch as archdeacons and other ordi- 
naries in their viſitationg, finding defects as well in the 
churches as in the ornaments thereof and the fences of the 
churchyard and in the houſes of the incumbents, do 
command them to be repaired under pecuniaty penalties, 
and from thofe that obey not do extort the ſaid penalties 
by cenfures, wherewith the ſaid defects ought to be re- 
paired, and thereby inrich their own purſes to the damage 
of the poor people ; therefore that there may be no oc- 
caſion of complaint againſt the archdeacons and other 
ordinaries and their miniſters by reaſon of ſuch penal ex- 
actions, and that it becometh not eccleſiaſtical perſons to 
gape, after or inrich themſelves with diſhoneſt and penal 
acquiſitions, we do ordain, that ſuch penalties, ſo often 
as they ſhall be exacted, ſhall. be converted to the uſe of 
ſuch repairs, under pain of ſuſpenſion ab officio which 
they ſhall ipſo facto incur until they ſhall effectually af- 
| fign what was ſo received to the reparation of the ſaid 
defects. Lind. 224. ES 8 
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Can. 86. Every dean, dean and chapter, archdeacon, 
and others which have authority to hold eccleſiaſtical vi- 
ſitations by compoſition, law, or preſcription, ſhall ſur- 
vey the churches of his or their juriſdiction, once in every 
three years, in his on perſon, or cauſe the ſame to be 
done; and ſhall from time to time within the ſaid three 
years certify the high commiſſioners for cauſes eecleſiaſti- 
cal, every year, of ſuch defects in any the ſaid. churches, 
as he or they do find to remain unrepaired, and the names 
and ſirnames of the parties faulty therein. Upon which 
certificate we deſire the ſaid high commiſſioners will ex 
officio mero ſend for ſuch parties, and compel them to 


obey the juſt and Jawful decrees of ſuch eccleſtaſtical 


ordinaries making ſuch certificates, | | 
Note, ſince the making of theſe canons, the high com- 

miffion court was aboliſhed by act of parliament... _ 
7. In the year 1626, Mr Huntley, rector of Stourmouth, 
was required by Dr Kingſley archdeacon of Canterbury, 


to preach a viſitation ſermon ; which he refuſed. And 


being cited before the high commiſſioners, it was urged, 


that he was bound to the performance of that office in | 
purſuance of the archdeacon's mandate, by virtue of his 


oath of canonical obedience. He anſwered, that he was 
not a licenſed preacher, according to the canons of 1603; 
and eſpecially, that he was not bound thereunto by his 
faid oath, which implieth only an obedience according 
to the canon law, as it is in force in this realm ; and 
that there is no canon, foreign or domeſtic, which re- 
quireth him to do this; but on the contrary, that the 
ancient canon law injoineth the viſitor himſelf to preach 
at his own viſitation. But the court admoniſhed him to 
comply; and on his refuſal, fined him 5001, and impri- 
foned him till he ſhould pay the ſame and alto make ſub- 
miſſion ; and afterwards degraded and deprived him, Fohn, 
Huntley's caſe. 5 | 

But this perhaps may be one inftance, amongſt others 


charged againſt that court whilſt it ſubſiſted, of carrying 


matters with a pretty high hand. | 
And Dr Ayliffe obſerves from the ſixth book of the 
Decretals, that amongſt the orders to be obſerved by arch- 


biſhops biſhops and others in their viſitations, the firſt is, 
that they ought to preach the word of God, by giving the | 


congregation a fermon. Ayl. Par. 515. 


Neverthelels, it is preſumed, very fewclergymen would ” 


refuſe to diſcharge the offices of their function on the like 
oecaſion, at the requeſt or intimation of their ſuperior. 
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8. Can. 137. Foraſmuch as a chief and principal caufe Exhibits, 


and uſe of viſitation is, that the biſhop archdeacon or 


other afſigned to viſit, may get ſome knowledge of the 
ſtate ſufficiency and ability of the clergy, and other, per- 
ſons whom they are to viſit: We think it convenient, 


that every parſon, vicar, curate, ſchoolmaſter, or other 
perſon licenſed 'whoſoever, do at the biſhop's firſt viſita- 
tion, or at the next viſitation after his admiſſion, ſhew 
and exhibit unto him his letters of orders, inſtitution, and 
induction, and all other his diſpenſations, licences, 'or 
faculties whatſoever, to be by the ſaid biſhop either al- 


lowed, or (if there be juſt cauſe) diſallowed and rejected; 
and being by him approved, to be (as the cuſtom is) 


ſigned by the regiſter : and that the whole fees accuſtomed 


to be paid in the viſitations in reſpect of the premiſſes, be : 
paid only once in the whole time of every biſhop, and 
afterwards but half of the ſaid accuſtomed fees, in every 


other viſitation, during the ſaid biſhop's continuance. _ 
- * . 2 , | : : 8 


75 be by the ſald bi hep allowed) None but the biſhop; or 
other perſon exerciſing eccleſiaſtical authority by com- 


miſſion from him, hath right de jure communi to re- 


quire theſe exhibits of the clergy; nor doth the enacting 
part of this canon convey the right to any other; and 
therefore, if any archdeacons are intitled to require ex- 


hibits in their viſitations, it muſt be upon the foot of 


cuſtom; the beginning whereof hath probably been an 


incroachment; ſince it is not likely, that any biſhop 
ſhould give to the archdeacon and his official a power of 


allowing or -difallowing ſuch inſtruments as have been 


granted by himſelf or his predeceſſors. Gilſ. 959. 


In hole fees] In the regiſtry of archbiſhop Illip, there is | 


a ſequeſtration of the benefices of divers elergymen re- 


filing to make due exhibits in a viſitation. Gibſ. 1545. 


And afterwards but half of the ſaid accuftemed fees] Lind- 
wood ſpeaking of the letters of orders to be exhibited by 
ſtipendiary curates going from one dioceſe to another, 


ſaith, that after the archdeacon or his official or other or- 


dinary hath ſatisfied himſelf of their orders and of their 


life and converſation; they may be admitted to officiate, 

and their names ought to beentred in the regiſter of ſuch 

ordinary; whereupon in other viſitations or inquiries 

their letters of orders ought not to be reinſpected, nor 

their names to be entred * ſeeing they are ſufficiently 
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known, already: And fo they do ill (he ſays) who in 
every of their viſitations take ſomething for the inſpection 
and approbation of the ſaid letters of orders; ſeeing ſuch 
entry ought not to be be made but once, namely, at the 
firſt admiſſion. Lind. 225. Gibſ. gs 0ũ . 
9. Edm. There ſhall. be in every deanry two or three 
men, having God before their eyes, who ſhall at the com- 
mand of the archbiſhop or his official, preſent unto them 
the publick exceſſes of prelates and other clerks. Lind. 
WE | . eee 
In every deanry] That is, in every rural deanry. Lind. 
273 | | eee ee aſl 
Publicꝭ exceſſes] That is, notorious, whereof there is 
great and publick infamy; and this, altho? the ſame be 
not upon oath : but if ſuch exceſſes ſhall not be notorious, 
then the ſame ſhall not be preſented, unleſs there be proof 
upon oath, Lind. 277. 35 
As to the churchwardens duty in this particular, altho? 
they have for many hundred years been a body corporate, 
to take care of the goods repairs and ornaments of the 
church, as appears by the ancient regiſter of Writs; yet 
this work of preſenting hath been devolved on them and 
their aſſiſtants, by canons and conſtitutions of a more 
modern date. Anciently, the way was, to ſelect a cer- 
tain number at the diſcretion of the ordinary, to give in- 
formation upon oath; which number the rule of the 
canon law upon this head evidently ſuppoſeth to have been 
ſelected while the ſynod was ſitting, and the people as 
well as clergy in attendance there. But in proceſs of 
time This method was changed; and it was directed in the 
citation, that four ſix or eight, according to the propor- 
tion of the diſtrict, ſhould appear (together with the cler- 
gy) to repreſent the people, and to be the teſtes Hynodales. 
W 11 5 
Bur Al tnis while we find nothing of churchwardens 
preſenting, but the ſtyle of the books is, The pariſbioners 
fay, The laymen ſay, and the like, until a little before the 


a 1 9 


a 0 


2g. e222 


reformation, when the churchwardens began to preſent, 


either by themſelves, or elſe with two or three more pa- 
riſhioners of credit 8 them. And this laſt (by 
the way) is evidently the original of that office, which 
our canons do call the office of ſidemen or aſſiſtants. 
Gibſ. 960. Pi e e Oe TN 

In the beginning of the reign of king James the firſt, a 
commiſſary had cited many perſons of ſeveral pariſhes, to 


appear 


#22 
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appear before him at his viſitation; and becauſe they ap- 


peared not, they were excommunicated. But a prohibi- 
tion was granted; becauſe the ordinary hath not power to 


cite any into that court, except _ CHUrCHWargens and 


ſidemen. Ney 123. 


But by Can. 113. nad it W cometh to "RY that 


churchwardens, ſidemen, queſtmen, and ſuch other per- 


ſons of the laity as are to take care for the ſuppreſſing of 


ſin and wickedneſs, as much as in them lieth, by ad- 
monition, reprehenſion, and denunciation to their ordi- 


naries, do forbear to diſcharge their duties therein, either 


thro” fear of their ſuperiors, or thro* negligence, more 
than were fit, the licentiouſneſs of theſe times conſidered ; 
we do ordain, that hereafter every parſon and vicar, or in 


| the lawful abſence of any parſon and vicar, then their 


curates and ſubſtitutes may join in every preſentment with 
the ſaid churchwardens ſidemen and the reſt abovemen- 
tioned, at the times of viſitation, if they the ſaid church- 
wardens and the reſt will preſent ſuch enormities as are 


; apparent in the pariſh ; or if they will not, then every 


ſuch parſon and vicar, or in their abſence as aforeſaid 
their curates, may themſelves preſent to their ordinaries 
at ſuch times, and when elſe they think it meet, all ſuch 
crimes as they have in charge or otherwiſe, as by them 


| (being the perſons that ſhould have the chief care for the 
| ſuppreſſing of fin and impiety in their pariſhes) ſhall be 


thought to require due reformation, - Provided always, 
that if any man confeſs his ſecret and hidden ſins to the 
miniſter, for the unburdening of his conſcience, and to 
receive ſpiritual conſolation and eaſe of mind from him, 


we do not any way bind the ſaid miniſter by this our con- 


ſtitution, but do ſtraitly charge and admoniſh him, that 


| he do not at any time reveal and make known to any 


perſon whatſoever, any crime or offence ſo committed to 
his truſt and ſecrecy (except they be ſuch crimes as by the 
laws of this realm his own life may be called in queſtich 
for concealing the ſame) under pain of irregularity. 
And by Cax. 116. It ſhall be lawful for any godly diſ- 
poſed perſon, or for any eccleſiaſtical judge, upon know- 
ledge or notice given unto him or them, of any enormous 


| crime within his juriſdiction, to move the' miniſter 
| churchwardens or ſidemen, as they tender the glory of 
God and reformation of fin, to preſent the ſame, if they 
# ſhall find ſufficient cauſe to induce them thereunto, that 


it may be in due time puniſhed and reformed, 
ti G4 - Provided, 
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Provided, that for theſe voluntary preſentments there 


be no fee required or taken. FE 8 
10. Boniface, We do decree, that laymen, when in- 


tical for correcting the fins and. exceſſes of thoſe that are 


Artieles of in- 
GUT» 


960, - | 


within their juriſdiction, ſhall be compelled (if need be) 
to take an oath to ſpeak the truth. Lind. 109, Woh. 
And that ordinaries are impowered by the laws of the 
church; to require an oath of the teſtes ſynodales, appears, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of adminiſtring 
an oath, appears in the ecclefiaſtical records of our own 
church; where it is often entred, that the preſenters were 
charged upon their conſciences, to diſcover whatever they 
knew to want amendment in things and perſons, Gib). 
11. Can. 119. For the avoiding of ſuch inconvenien- 
ces as heretofore have happened, by the haſty making of 
bills of preſentments upon the days of vifitation and ſy- 
nods, it is ordered, that always hereafter, every chancel- 
lor, archdeacop, commiſſary, and official, and every other 
perſon having eccleſiaſtical juriſdiftion at the ordinary 


time when the churchwardens are ſworn, and the arch- 


biſhop and biſhops when he or they do ſummon their vi- 
ſitation, ſhall deliver or cauſe to be delivered to the 
churchwardens queſtmen and ſidemen of every pariſh, or 
to ſome of them, ſuch books of articles' as they or any of 
them - ſhall require (for the year following) the ſaid 
churchwardens queſtmen and ſidemen to ground their pre- 
ſentments upon, at ſuch times as they are to exhibit them, 
In which book ſhall be contained the form of the oath 
which muſt be taken immediately before every ſuch pre- 
ſentraent; to the intent that having beforehand time ſuf- 
ficient, not only to peruſe and conſider what their ſaid 
oath ſhall be, but the articles alſo whereupon they are to 
ground their preſentments, they may frame them at home 
both adviſedly and truly, to the diſcharge of their own 
conſciences (after they are ſworn), as becometh honeſt 
and godly men. e 


Frame ibem at home] By an entry in one of our records 
about 200 years ago, the ancient way of making preſent- 
ments ſeems to have been, the ordinary's examination of 
the ſynodal witneſſes, and the taking their detections and 
preſentments by word of mouth, and then immediately 
entring them in the 2 cts of the viſitation. And altho' 
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Viſitation. 
preſentments are now required to be framed at home, 
there is no doubt but every viſitor hath the ſame right 
of perſonal examination that ancient viſitors had, as often 
as he ſhall find occaſion. G:b/. 963. 

By reaſon of ſeveral diſputes which have been made 
concerning the articles 'of inquiry, the convocation hath 
ſornetimes attempted to frame one general body of articles 
for viſitatiohs ; but the ſame as yet hath not been brought 
to effect. Grb/. 962. 

12. Can. 115. Whereas for the reformation of crimi- 
nous perſons and diſorders in every pariſh, the church- 
wardens queſtmen ſidemen and ſuch other church officers 
are ſworn, and the miniſter charged, to preſent as well the 
crimes and diſorders committed by the ſaid criminous per- 
ſons, as alſo the common fame which is ſpread abroad of 
them, whereby they are often maligned and ſometimes 
troubled by the ſaid delinquents or their friends; we do 
admoniſh and exhort all judges both eccleſiaſtical and 
temporal, as they regard and reverence the fearful judg- 
ment feat of the higheſt Judge, that they admit not in an 
of their courts, any complaint plea ſuit or ſuits, ma 
any ſuch churchwardens queſtmen ſidemen or other church 
officers, for making any ſuch preſentments, nor againſt 
any miniſter for any preſentments that he ſhall make: all 
the ſaid preſentments tending to the reſtraint of ſhame- 
leſs impiety, and conſidering that the rules both of cha- 
rity and government do preſume that they did nothing 
therein of malice, but for the diſcharge of their con- 
ſciences, | | 7 

But there is more danger now, than when theſe canons 
were made, of actions being brought againſt churchwar- 
dens for preſenting upon common fame; becauſe the per- 
ſon accuſed in thoſe days was required to anſwer upon 
oath to the charge laid againſt him, and to bring his com- 
purgators ; but the oath ex officio being now aboliſhed, 
it ſeemeth not ſafe, to preſent any perſon upon common 


fame only, without proof. 


And even-when the oath of purgation was in force, Mr 


Clerke gives a caution, that al}, both churchwardens and 


others, take care, how they accuſe or preſent any perſon 
for any crime, or fame thereof, unleſs they can prove 
either the crime, or that the fame thereof aroſe from juſt 
cauſes and ſtrong preſumptions. Therefore, altho* the 
fame or rumour of any crime hath been ſpread amongſt 
many and good men, yet if it had its beginning from 


enemies ar evil minded perſons, or {as is often the caſe) 
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24 Utſitatton. 
| from the ſole accuſation of a woman confeſſing her own 
turpitude, the preſentment or accuſation in ſuch caſe 


ought not to be general, but particular, that is, that ſuch 


a fame or rather rumour was ſpread by ſuch perſons, or 
a the accuſation or confeſſion of ſuch woman in child- 
birth confeſſing her own baſeneſs: And then, if the per- 
ſon accuſed ſhall proceed againſt the accuſer in a cauſe 
of defamation, he ſhall fail in his ſuit, if proof ſhall be 
made that there was ſuch a fame or rumour as was ſet 
7 forth in the preſentment. 1 Ougbt. 236. 
Preſentmert, in 13. It is not enough to preſent that ſuch a one hath 
vw hat manner to committed fornication, or the like; but the perſon ought 
þe made to be named with whom he committed the offence, and 
that there is a publick fame thereof: otherwiſe upon ſuch 
a general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may 
be cauſe of appeal. 1 Ought. 22 
At what times to 14. Can. 116. No e e queſtmen, or ſide- 
be made, men of any pariſh, ſhall be inforced to exhibit their pre- 


ſentments to any having eccleſiaſtical juriſdiction, above 


once in eyery year where it hath been no oftener uſed, nor 
above twice in any dioceſe whatſoeyer, except it be at the 
'biſhop's viſitation : Provided always, that as good occa- 
ſion ſhall require, it ſhall be lawful for every miniſter 
churchwardens.and ſidemen, to preſent offenders as oft as 
they ſhall think meet; and for theſe ene preſent- 
ments no fee ſhall be tka, 

Can. 117. No churchwardens queſtmen or Gdechow ſhall 


5 be called or cited, but only at the faid time or times be- 


fore limited, to appear before any eccleſiaſtical judge who- 
ſoever, for refuſing at other times to preſent any faults 
committed in their pariſhes, and puniſhable by eceleſiaſti- 


cal laws. Neither ſhall the; y or any of them, after their 


reſentments exhibited at any of thoſe times, be any fur- 
ther troubled for the ſame, except upon manifeſt and evi- 
dent proof it may appear, that they did then willingly 
and wittingly omit to preſent ſome ſuch publick crime or 
Erimes as they knew to be committed, or cauld not be 
ignorant that there was then a publick fame of them, or 
unleſs there be very juſt cauſe to call them for the ex- 
planation for their former preſentments ; In which caſe of 
wilfu] omiſſion, their ordinaries ſhall proceed againft them 
in ſuch ſort, as in cauſes of wilful perjury: in a court 
eccleſiaſtical it ig already provided. , 
Can. 118. The office of all churchwardens and ſidemen 
(all be reputed to continue, until the new churchwar- 
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; Uiſitation. 
dens that ſhall ſucceed them be ſworn, which ſhall be the 
firſt week after eaſter, or ſome week following, according 
to the direction of the ordinary; which time ſo appointed 
ſhall always be one of the two times in every year, when 
the miniſter and churchwardens and ſidemen of every 
pariſh ſhall exhibit to their ſeveral ordinaries, the 
preſentments of ſuch enormities as have happened in their 
pariſhes ſince their laſt preſentments. And this duty 
they ſhall perform, before the newly choſen churchwar- 
dens and fidemen be ſworn, and ſhall not be ſuffered to 
paſs over the ſaid preſentments to thoſe that are newly 
come into that office, and are by intendment ignorant of 
ſuch crimes; under pain of thoſe cenſures which are ap- 
pointed for the reformation of ſuch dalliers and diſpenſers 

with their own conſciences and oaths. 


15. Can. 116. For the preſentments of every pariſh pee for taking in 
church or chapel, the regiſter of any court where they preſe 


are to be exhibited, ſhall not receive in one year above 
4d ; under pain, for every offence therein, of ſuſpenſion 
from the execution of his office for the ſpace of a month 
toties quoties. 


16. Beſides being proceeded againſt by the cenſures of penalcy for 5 


25 


the church; it is injoined by Can 26. that no miniſter peſcatiog, 


ſhall in any wiſe admit to the receiving of the holy com- 
munion, any churchwardens or ſidemen, who having 
taken their oaths to preſent to their ordinaries all ſuch 
publick offences as they are particularly charged to in- 
quire of in their ſeveral pariſhes, ſhall (notwithſtanding 
their ſaid oaths, and that their faithful diſcharge of them 
is the chief means whereby publick ſins and offences may 


be reformed and-puniſhed) wittingly and willingly, de- 


ſperately and irreligiouſly, incur the horrible crime of per- 
jury; either in neglecting, or in refuſing, to preſent ſuch 
of the ſaid enormities and publick offences, as they know 
themſelves to be committed in their ſaid pariſhes, or 
are notoriouſly offenfive to the congregation there; 
altho* they be urged by ſome of their neighbours, or by 
their miniſter, or by the ordinary himſelf, to diſcharge 


| their conſciences by preſenting of them, and not to incur 
ſo deſperately the ſaid horrible fin of perjury. 


H. 1680. Selby's caſe. A prohibition was prayed to 
the archdeacon of Exeter, becauſe he proceeded to excom- 
municate the plaintiff, for that he, being churchwarden, 
refuſed to preſent a notorious delinquent, being admo- 
niſhed. And a prohibition was granted: for they are not 
to direct the churchwarden to preſent at their pleaſure ; 

but 


ntments. 


: 

Fl Churchwardens 
\F Y | 

Mt- preſentments. 


Fr 
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None to be pre- 
ſented twice for 


the fame offence, 


Utfitation, 
but if one churchwarden doth refuſe to preſent, he may 


be preſented by his ſucceſſor. Freem. 298. 
17. Can. 121. In places where the biſhop and arch- 


deacon do by preſcription or compoſition viſit at ſeveral 


times in one and the fame year; leſt for one and the ſelf 


fame fault any of his majeſty's ſubjects ſhould be chal- 
lenged and moleſted in divers ecclefiaſtical courts, we. do 
order and appoint, that every archdeacon or his official, 
within one month after the viſitation ended that year, and 
the preſentments received, fhall certify under his hand 
and ſeal, to the biſhop or his chancellor, the names and 
crimes of all ſuch as are detected and preſented in his faid 
viſitation, to the end the chancellor ſhall henceforth for- 
bear to convent any perſon for any crime or cauſe fo 
detected or preſented to the archdeacon, And the chan- 
cellor, within the like time after the biſhop's viſitation 
ended and preſentments received, ſhall under his hand 
and ſeal ſignify to the archdeacon or his official, the 
names and crimes of all ſuch perſons, which ſhall be de- 
tected or preſented unto him in that viſitation, to the 
fame intent as aforeſaid. And if theſe officers ſhall not 
certify each other as is here preſcribed, or after ſuch cer- 
tificate ſhall intermeddle with the crimes or perſons de- 
tected and preſented in each other's viſitation ;_then every 
of them ſo offending ſhall be ſuſpended from all exerciſe 
of his juriſdiction, by the biſhop of the dioceſe, until he 
ſhall repay the coſts and expences which the parties grieved 
have been at by that vexation. bl 78 

18. Crimes evident and notorious, whether they be 


to ſopport their immoralities in perſons, as lewdneſs, ſwearing, drunken- 


neſs, and ſuch like; or defects in places, as the want of 
repairs, or of utenſils, in churches, churchyards, and par- 
ſonage houſes; are not only in their nature merely ſpiri- 
tual and eccleſiaſtical, but in the chief heads thereof (as 
fornication, adultery, and the repairing of churches and 
churchyards) by the ſtatute of C:rcumſpecte agatis, 13 Ed 1. 
not liable to prohibition: And therefore if offenders, be- 
ing preſented, do eſcape unpuniſhed, it muft be owing 
either to the want of proof, or. the want of proſecution, 
Gib. 966. | . 

As to legal proof; in caſe the party preſented denies 
the fact to be true, the making good the truth of the pre- 
ſentment, that js, the furniſhing the court with all pro- 
per evidences ot it, undoubtedly reſts upon the perſon 

reſenting, And as the fpiritual court, in ſuch caſe is 
intitled by law te call upon churchwardens to ſupport 
| Te their 
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Viſitation. 27 
their preſentments; ſo are churchwardens obliged not 
only by law (Dr Gibſon ſays), but alſo in conſcience, to 
ſee the preſentment effectually ſupported ; becauſe to deny 
the court thoſe evidences which. induced them to preſent 
upon oath, is to deſert their preſentment, and is little 
better in point of conſcience, than not to preſent at all; 
inaſmuch as thro” their default the preſentment is rendred 
ineffectual, as to all purpoſes of removing the ſcandal, or 
reforming the offender. And from hence he takes occa- 
fion to wiſh, that the pariſhioners would think themſelves 
bound (as on many accounts they certainly are bound) to 
ſupport their churchwardens, in ſeeing that their preſent- 
ments are rendred effectual. In any point which con- 
cerns the repairs or ornaments of churches, or the pro- 


yiding conveniencies of any kind for the ſervice of God, 


when ſuch defects as theſe are preſented, the ſpiritual 
Judge, immediately, and of courſe, injoins the church- 
warden preſenting, to ſee the defect made good, and 
ſupports him in repaying himſelf, by a legal and reaſon- 
able rate upon the pariſh, But what he intends is, the 
ſupporting the churchwardens in the proſecution of ſuch 
jmmaral and unchriſtian livers, as they find themſelves - 
obliged by their oath to preſent, as fornicators, adul- 
terers, common ſwearers, drunkards, and ſuch like; 
whoſe example is of pernicious conſequence, and likely to 
bring many evils upon the pariſh. 14. 

19. In all viſitations of parochial churches made by Procurations, 
biſhqps and archdeacons, the law hath provided, that the 
charge thereof ſhall be anſwered by the procurations 
then dye and payable by the inferior clergy ; wherein 
cuſtom, as to the quantum, ſhall prevail. God. Introd. 


20. Theſe procurations were anciently made, by pro- Anciently by 
. . | : 8 proviſions in 

curing victuals and other proviſions in ſpecie; concern: ind. 

ing which, the following conſtitutions have been or- 

dained: Hg, | 
Langton. We forbid archdeacons, deans, and their 

officials, to make any exactions upon their clergy. Lind. 

221. | 
Langten, That archdeacons may not be burdenſome 

to the churches ſubject unto them, we ſtrictly injoin, 

that they do not exceed the number of horſes and men 

preſcribed by the general council; and that they da not 

preſume to invite ſtrangers with them to the procuration 

made for them on account of their viſitation. But if the 

pectors of the churches, in honour. of the ——— 
| | | wi 


Utiſitation. 


will invite any, we do not forbid it. But the archdea- 
cons themſelves ſhall invite none, leaſt they who would 
bh not burden the churches by their own coming, ſhould yet 
118 burden them by thoſe whom they ſhould invite, And 
that there may be no occaſion ' to invite any,. we do for- 
bid the archdeacons to hold any chapter. on the day of 
viſitation at the church which they viſit, unleſs it be in a 
borough or city. And we injoin the archdeacons, that 
f | : they do not in any wiſe receive procuration without rea- 
lt ſonable cauſe, but only on the day when they perſonally 
viſit the church; and that they do not extort money 
from the church as a fee or ranſom for not viſiting, 
Lind. 219. | . 


Preſcribed by the general council] That is to ſay, five or 
fix : but herein a regard ought to be had to the cuſtom 
of the country or place. Lind. 220. e 


NR eee 


In any wiſe] That is, neither in victuals, nor money, 
nor any thing in lieu thereof. Id. | 


lawful cauſe, the archdeacon be hindred from viſiting in 

perſon, he may exerciſe the office by another; and in 

ſuch caſe the procurations ſhall be paid. Id. 221. 

Wis Othoa. The archdeacons ſhall not burden the churches 

Wy with ſuperfluous expences, but only require moderate 

j | procurations when they viſit; and ſhall not bring ſtran- 

{A | A gers with them, but demean themſelves modeſtly both in 

| | regard to their attendants and their horſes. Athon 53. 

[ Otbob. The church viſited ought in reaſon to entertain 
the viſitor : but where no viſitation is, there ſhall be no 
procuration; and if any perſon ſhall take anything, he 
ſhall be ſuſpended from the entrance of the church, until 
he make reſtitution. And the biſhops and other inferior 
prelates, when they viſit, ſhall not burden the clergy 
with a ſuperfluous number of attendants or horſes or other- 
wiſe in expences; and if they do, the clergy ſhall not 
obey them in that behalf; and any ſentences of excom- , 
munication, ſuſpenſion, or interdi&, on occaſion thereof, 

| ſhall be void. Athon 114. . 

Stratford. No procuration ſhall be due, without ac- 
tually viſiting: And if any ſhall viſit more churches 
than one in one day, he ſhall have but one procuration, 
to be proportioned amongſt the ſaid churches. And be- 
cauſe ſometimes the retinue of a viſitor exceedeth the num- 

ber of men and horſes appointed by the canons, ſo that 


3 they 


| 
lf Perſonally viſit] But yet, if thro infirmity or any other 
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Uiſitation. 


they who pay their procurations in victuals are exceſſively, 
burdened beyond the rate which is uſually paid in money; 
it ſhall be in the choice of the viſited, to pay the ſame 


in money or in proviſions. Lind. 223. | e 
21. And this laſt conſtitution, by putting it in the Now convertel 
choice of the incumbent, whether he would entertarfn.the neu. 


viſitor in proviſions, or compound for it by a certain ſum 
of money, was the cauſe of the cuſtom generally prevail- 
ing afterwards, and which now univerſally obtaineth, of 


a fixed payment in money, inſtead of a procuration in 


meat, drink, provender, and other accommodation. Gif. . 


| Frafbs0 13. bes: | ot 53558 
22. Procuration is due to the perſon viſiting, of com- Whether due 


mon right: and altho' originally due by reaſon of viſita- —_— vifitae 


tion only, yet the ſame may be due without actual viſita- 


tion. The foregoing conſtitutions limit the payment, 
whether in proviſions or money, to actual viſitation, and 
Warrant the denial of them when no viſitation is held. 


Upon which a doubt hath been raiſed, whether thoſe 


| archdeacons who are not permitted to viſit, but are inhi- 
bited from doing it in the biſhop's triennial viſitation, have 


a right to require procurations' for that year. They who 


have maintained the negative, build their opinion upon 


the expreſs letter both of the ancient canon law, and of 
our own provincial conſtitutions: But others, who under- 
take to defend the rights of the archdeacons alledge, that 
tho' it might be reaſonable that they loſe their procura- 
tions, in caſe they neglect their office of viſiting (which, 


= by the way, was all that the ancient conſtitutions 
meant), yet that reaſon doth not hold when they are 


reſtrained and inhibited from it; and that procurations 


are rated in the valuation of king Henry the eighth, as 


part of the revenues of every archdeacon, who therefore 
pays a certain annual tenth for them; and the law' could 
never intend- the payment of the tenth part every year, 
if there had been any year in which he was not to re- 
ceive the nine parts. Which two arguments (Dr Gib- 
ſon ſays) are ſo ſtrong in favour of the archidiaconal 
rights, the firſt in reaſon, and the ſecond in law as well 


as reaſon, that no more need to be ſaid upon that head. 


Gibſ. 975. s 


23. Procurations are ſuable only in the ſpiritual court, To be ſued for 


and are merely an eccleſiaſtical duty. L. Raym. 450. 
And may be levied by ſequeſtration, or other eccleſia- 

ſtical proceſs. Gif. 1546. | - 
h 24. E. 
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To be paid by 24. E. 7 G. Saunderſon and Clagett. Dr Clagett, arch 


rectories impro- deacon of Sudbury, commenced a ſuit in the conſiſtory 


priate where court of the biſhop of Norwich, againſt Saunderſon as 
endowed, | proprietor. or curate of the impropriate rectory of Aſpal 
in Suffolk, for the annual ſum of 6s 8d as a procura- 

tion or proxy due to. the archdeacon for viſitations. 

Saunderſon moved the court of king's bench for a prohi- 

bition; and ſuggeſted that this rectory of Aſpal was time 

out of mind a rectory impropriate, | without any vicar 

endowed ; that all the tithes and profits within this rec- 

tory time out of mind belonged to the proprietor thereof, 

who at his own expence uſed to provide a curate to cele- 

brate divine ſervice at the pariſh church of Aſpal. But it 

was denied by the whole court, who delivered their opi- 

nions ſeriatim; 1. That this was an ecclefiaſtical duty, 


and therefore properly ſuable for in the ſpiritual court. 


2. That it was claimed both by and from an eccleſiaſti- 
; cal perſon, which made it the ſtronger. 3. That though 
there was an impropriation in the cafe, ſtill there muſt be 
a curate, to take care of the ſouls of the pariſhioners ; 


and that curates as well as other perſons muſt ſtand in 


need of biſhops or archdeacons inſtructions and viſita- 
tions. Conſequently, 4. That the ordinary. or archdea- 
con ought to be allowed for his procuration, what had 


been uſually paid for it, which here appeared to be 6s. 
8d. 5. That where a thing is claimed by cuſtom in the 


ſpiritual court, it muſt be intended according to their 
conſtruction of a cuſtom; and by their law, forty years 
make a cuſtom or preſcription. 1 Peere W. 657. Str. 
421. 
Lmpropriate rec- 25. If there be a parſonage and a vicarage endowed ; 
tory where there only one is to pay procurations: but which of them 
io a var en- muſt pay is to be directed by cuſtom, or the endowment 
bp. 2. 15. 
Chapel of eaſe 26. Stratford. A chapel of eaſe ſhall be included in the 


nay parochial procuration of the mother church. Lind. 223. Deg. 
Durch. 


p. 2. C. 15. | 
Churches newly 27+ Churches newly erected ſhall be rated to procura- 
exected, tions, according to the proportion paid by the pours 
ing churches. Gib. 976. 


Pleces exempted, 28. Donatives and free chapels pay no procurations to 
any eccleſiaſtical ordinary, becauſe they are not viſitable 
by any. Deg. p. 2. c. 15. 
Places exempted, as to other matters, are treated of 
under the title Peculiars. 
Synodals 
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Uiſitatſon. 
Synadals or cathedratica, and penteceſtals, are treated of 
under their reſpective titles, vr a4, " 


Viſitation of the ſick. See Stck. 
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Uniformity. See Publick wozſhip. 
Union. 


31 


1. E union or conſolidation of churches ought to Cauſes of unions 


be founded upon good canonical reaſons, And 
the principal reaſons affigned by the canon law are, for 
hoſpitality, nearneſs of the places, want of inhabitants, 
poverty or ſmallneſs of the living. Which circumſtances 
are ſpecially inquired- into before the union, and (ſome, 
or all of them, as the caſe is) are recited in the preamble 


to the act of union. Gibſ. 9110. 
2. And in ſuch caſe, by the common law of the realm, Who may unite, 


the ordinaries, patrohs, and incumbents may make a 
conſolidation or an union of the two churches into one. 
1 Salk, 165, Hughes c. 28. | 

And in ſuch caſe, it is ſaid, that the conſent. of the 
king is not at all neceſſary, albeit he hath an intereſt in 
the churches in the caſe of lapſe. For by the ancient 
canon law, the licence of the pope was not neceſſary; 
nor hath the licence of the king been judged neceſlary 
fince the reformation ; inaſmuch as unions have been or- 
dinarily made without ſuch licence: however, in ſome 
few inſtances, it may have been deſired and obtained for 
the greater caution, Cro. Eliz. 500. Gibſ. 916, 920, 
Waif. c. 16. e 


3. By the 37 H. 8. c. 21. An union or conſolidation Regraint ef 


of two churches in pne, or of a church and chapel in union by ftatute, 


one, the one of them not being above the yearly value of 
61 in the king's books, and not diftant from the other 


above one mile, may be made by the aſſent of the ordi- 
nary and ordinaries of the dioceſe where ſuch churches 


and chapels ftand, and by the aſſents of the incumbents 
of them, and of all ſuch as have a juſt right title and in- 
tereſt to the patronages of the ſame churches and chapels, 


being then of full age; which unions and conſolidations 
| ſo 
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ll ſo made; ſhall be good and available in the law, to conti- 

1 nue for ever, in ſuch manner and form, as by writing or 

wil writings under the ſeal of ſuch ordinaries, incumbents, 

| | 1 and patrons ſhall be declared and ſet forth. ' 

11 Provided, that where the inhabitants of any ſuch poor q 
11110 pariſh, or the more part of them, within one year next 0 
111/08 after the union or conſolidation of the ſame pariſh; by a 
104 their writing ſufficient in the law, ſhall aſſure the incum- V 
. | bent of the ſaid pariſh for the yearly payment of ſo much « 
£111 money, -as with the ſum that the ſaid pariſh is rated and * 
vil | valued at in the court of firſt fruits and tenths, ſhall A 
1 amount to the full ſum of 81, to be levied and paid P 
We | yearly by the ſaid inhabitants to the ſaid incumbent and e© 
At | his ſucceſſors; all ſuch unions or conſolidations made . 
1h ; of any ſuch poor pariſh as aforeſaid, ſhall'be void and of 5 
lid none effect. 15% N E. 
. In towns corpo- 4+ By the ſame ſtatute, it is provided, that all unions 55 
it rate. and conſolidations to be made of any church or chapel ” 
104 within any city or town corporate, without the aſſent 

I of the mayor ſheriffs and commonalty of ſuch. city, or 

Mt. without the aſſent of the body corporate of other towns 

1 corporate, by the names of their corporations in writing 

. under their common ſeal, ſhall be void. _- 

14 And by the 17 C. 2. c. 3. Foraſmuch as the ſettled 

14 proviſion for miniſters in moſt cities and towns corpo- 

. rate is not ſufficient for the maintenance of able mini- 

. ſters fit for ſuch places, whereby mean and ſtipendiary 

. preachers are entertained to ſerve the cures there; who 

| 1 wholly depending for their maintenance upon the good 

i will and liking of their auditors, have been and ate here- 


by under temptation of too much complying, and ſuiting 
their doctrine and teaching to the humour rather than 
good of their auditors ; which hath been a great occa- 
ſion of faction and ſchiſm, and of the contempt of the 
miniſtry : it is enacted, that in every city or town cor- 
porate and their liberties, which have a mayor and alder- 
men, and particular juſtices of the peace by charter or 
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commiſſion, or bailiff or bailiffs, or other chief officer or 

officers, and other aſſiſtants, by like charter; and where 

| n two or more churches or chapels, or a church and a 

7 chapel, and the pariſhes thereunto belonging, do lie 

| within the ſaid corporation or liberties thereof, conve- 

[ ii nient to be united; in ſuch cafes the biſhop of the dio- 

| N ceſe where ſuch pariſh or pariſhes are, with the conſent of 

5 the mayor, aldermen, and juſtices of the peace, bailiff or 

„ bailiffs, or other chief officer or officers, or the major 
. 
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Vnton. 


part of them, and of the patron or patrons of ſuch 


churches or chapels, ſhall or may according to due form 
of law unite the ſaid churches or chapels, or any of 
them; and ſhall appoint at which of them the pariſhi- 
oners and inhabitants ſhall uſually meet for the worſhip of 


God, and which of them ſhall be united and annexed un- 
to the other, which ſhall be the church preſentative, unto 


which all preſentations ſhall thereafter be only made, and 


unto which the pariſhioners ſhall reſort as their proper 


church; and after ſuch order made, the ſaid churches or 


chapels ſhall accordingly for ever ſtand united. And the 
pariſhioners, landholders, and inhabitants ſhall, as any 


of them become void, from thenceforward pay all fuch 
| tithes and other duties, as did belong to the incumbent of 


any of the churches or chapels fo united and annexed, 


4 | unto the incumbent of the ſaid prefentative church or 
; E chapel, unto which ſuch other thall be ſo united and 


annexed. as aforeſaid. 
But notwithſtanding any ſuch union to be made by 
virtue hereof, each of the pariſhes ſo united ſhall conti- 


nue diſtinct as to all rates, taxes, parochial rites, charges, 


and duties, and all other privileges, liberties, and re- 


1 ſpects whatſoever, other than what is herein before men- 
S tioned and ſpecified ; and churchwardens ſhall be elected 
and appointed for each pariſh, as they were before ſuch 


union made, 
And where one or more of the ſaid churches or chapels 


+ ſo united, ſhall be full at the time of making ſuch union; 
| the ſaid union ſhall take effect for every ſuch church 


or Chapel, upon the firſt avoidance after ſuch union 


And the ſeveral patrons ſhall preſent by turns to that 
church only, which ſhall remain and be preſentative from 
time to time, in ſuch order as the ſaid biſhop, with the 


| conſent of the ſaid mayor, aldermen, and juſtices of the 
peace, bailiff or bailifts, or other chief officer or officers 


within ſuch pariſhes, or the major part of them, and of 
the patron or patrons of ſuch; churches or chapels, ſhall 
determine and decree for the preſervation of their reſpec- 
tive rights therein, reſpect being therein had to the dif- 


1 ferences of the values of the yearly maintenance belong- 
ing to ſuch churches or chapels, or any of them. 


Saving to the king all the tenths and firſt fruits of all 


ſuch churches and chapels ſo to be united, according to 
| their rates and valuations in the office of firſt fruits and 


tenths: and alfo reſerving all procurations and penſions 
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Union. 


to all perſons to whom they are and have been or ſhall 4 


be due and payable. 


Provided that no union of pariſhes or places to be | 


made by virtue of this act, ſhall commence or be effec- i 
tual in law, until it be regiſtred in the regiſter book of 
the biſhop of the dioceſe; which the regiſter is hereby 


required to do. 


Provided, thit no union made by virtue hereof, ſhall j 
be good and effectual, where the ſettled maintenance be- 


longing to the parſons vicars and incumbents of the 


church or chapel, or churches or chapels ſo united, ſha}l 


exceed the ſum of 1001 a year, clear and above all 
charges and reprizes; unleſs the reſpective pariſhioners, 3 
or the major part of them, under their: hands defire other- 


wiſe. 


Provided, that every miniſter ſettled as aforeſaid in- 3 
cumbent of any. church or chapel, or churches and cha- 
pels, united according to this act, ſhall be full and law- 


ful incumbent thereof to all intents and purpoſes : ſo as 


ſuch miniſter be a graduate in one of the univerſities of 


this kingdom. 


And by the 4 W. c. 12. Where one of the churches f 
united by virtue of the ſaid laſt mentioned act, was at 
the time of ſuch union, or ſhall afterwards be demoliſn- 


ed; in ſuch caſe, as often as the church which is made 
the church preſentative, and to which the union was 


made, ſhall be out of repair, or there ſhall be need of de- 


cent ornaments for the performance of divine ſervice 
therein, the pariſhioners of the pariſh whoſe church ſhall 
then be down or demoliſhed, ſha]l bear and pay towards 
the charges of ſuch repairs and decent ornaments, ſuch #8 
ſhare and proportion as the archbiſhop or biſhop that ſhall * 


make ſuch union ſhall by the ſame union direct and ap- 
point; and for want of ſuch direction and appointment, 
then one third part of ſuch charges of the repairs and 5 


decent ornaments which ſhal} be made or provided; and 
the ſame ſhall be rated taxed and levied, and in default 
thereof ſuch proceſs and proceedings ſhall be made, as if 
it were for the reparation and finding decent /ornaments 


for their own pariſh church, if no ſuch union had been 3 


made. 


common law; that is, by the pariſhioners of each pariſfi 
reſpectively. Gr/. 919. 


5. Unions 


But if both churches are ſtanding, then the repairs I 
and ornaments ſhal! be provided for, as they were at the 
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much one, that a ſecond benefice may be taken by di 


preſentation, inſtitution, 


Union. 


- 5. Unions in futuro, as well as in præſenti, are good. Union may be 
And therefore if two churches are full, and one is duly ture. 
united to the other in futuro, when either ſhall become 

void ; the ſurviving incumbent may enter upon the void 

living, without any other title than that which he re- 


35 


ceived from the act of union. Gb/, 920: 
6. By the union of two churches, no change is made in Preſentation to 


the advowſons: That is, not only all rights are reſerved united beneßces. 
to the patron or patrons, as before, but the nature of the 
advowſons continues the ſame ; as, if cne be appendant, 
and the other in groſs, and that which is appendant is 
made the preſentative church, and the patron of the church 
in groſs hath the firſt turn, yet ſhall not the whole ad- 
vowſon be in groſs, but it ſhall remain appendant for his 
turn who was patron of the advowſon in groſs. Which 


being ſo, (that is, the advowſons, not only as to the 


right, but even as to the nature of them, remaining the 
ſame as before;) it ſeems to be an unreaſonable doubt, 
whether biſhops and other eccleſiaſtical perſons can con- 
ſent to an union by the ſtatutes of the 1 CEliz. and 13 
Eliz. Gibſ. 920. Watſ, L . 
7. Two churches parochial being united at the com- Reparations, 
mon law; the reparations ſhall] remain ſeveral as before. 
Which was the reaſon, why the aforeſaid act of the 
4 V. was found neceſſary, to make it otherwiſe in the 
churches that had been or ſhould be united in virtue of 
the ſtatute of the 17 Car. 2. For before thar, the inha- 
bitants, even of a demoliſhed church, were not obliged 
to contribute to the reparations of the church remaining, 
to which they were united. Gi G21. 
8. The payment of firſt fruits and tenths, as before, are Other pyments 
ſpecially reſerved in the aforeſaid ſtatutes : and the ſame, l duties. 
together with all other payments and duties to the biſhop, 
archdeacon, and the like, andeven the fees of inſtitution, 
are reſerved of courſe in perpetual unions, whether with- 
in the ſaid ſtatutes or not. Gibſ. 917. 


9. By the union, the two churches are become fo Effect of union 
= * to pluralit es. 


penſation within the ſtatute of pluralities. Cre. Eliz. 720. 
Gibſ. 920. 

10. If a church parochial be united to a prebend in a charch united 
cathedral church, and a clerk is collated to the prebend, oe prebend. 
and after inſtalled in the cathedral, altho' that the pariſh 
church be not in the ſame dioceſe with the cathedral; 
yet the clerk thereby hath poſſeſſion thereof, without any 
or induction; becauſe by the 
1 union, 
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Union. 1 
union, the pariſh church is become the corps of the pre- 
bend. Watf. c. 16. 


11. After a union is made, if any queſtion doth #rbſe 
concerning the validity thereof; this may not be tried in 
the temporal, but only in the ſpiritual court: unleſs it 
be ſuch union, as 1s reſtrained by the aforeſaid ſtatutes, 5 
„ 3 


> Univerſity; See Colleges. Ber | p. 
Voidance. See Avoldance. a p. 


Ulurpation. . 


HEN a ſtranger that hath. na ike 3 to 
a church, and his clerk is admitted and inſtituted, | 

he is ſaid to be an uſurper, and the wrongful act that he | 
hath done is called an uſurpation. This is the defini- 
tion given by-lord Coke; and with regard to the firſt | 
ſtep towards an uſurpation which he there mentions, 
viz, preſenting, it is to be obſerved, that a, preſentation 1 
made by a ſtranger, if it be void in law (as in the caſe | 
of ſimony, or of a preſentation to a donative, or to a 
church that is full), makes no uſurpation againſt the W 
rightful patron ; as neither doth a preſentation, where | 
between the uſurper and the perſon upon, whom the uſur- 
pation is made there is privity in blood, as in the caſe of 
coparceners; or privity in the eſtate, as between leſſor 
and leſſee, grantor and grantee, joint- -tenants, and tenants 
in common, In none of theſe caſes, is the act of pre- 
ſenting the foundation or commencement of what the law 
calls an uſurpation. And as to the ſecond ſtep mentioned 
in the foreſaid definition (viz. being admitted and inſti- 
tuted), it muſt be an admiſſion upon a preſentation made; 
and by conſequence not a collation by the 22 nor 
the inſtitution of a clerk who pretending himſelf to be 
patron of a church that is void prays the ordinary to ad- 
mit and inſtitute him, and (without a prefcatation, in 
form). obtains inſtitution. , Gibf 782. | | 4B 
Alſo it is ſaid, that no uſurpation in time of war put- ad 
teth the right patron gut, of poſſeſſion, albeit the incum- | 
benz come in by inſlitutign and induclion ; and time of 
2 War 


Uſurpation. 


ar doth not only; give privilege to them that be in war, 
but to all others within the kingdom ; ; and altho' the ad- 


the pre- 


oth ariſe 


ein Wmiſfon and inſtitution be in time of peace, yet if the pre- 
lets ie ieentment were in time of war, it putteth not the right 
. : l 1 patron out of poſſeſſion. 1 Int. 249. Watf. c. 20. 

1 ag ; And the reaſon of this ſeemeth to have been becauſe 
anciently in the time of war, the courts were ſhut up; fo 
that the true patron might not have an opportunity to 
bring his quare impedit within the fix months, 

For to compleat an uſurpation, the uſurper muſt be in 
peaceable poſſeſſion for ſix months. At the common law, 
if a ſtranger had preſented his clerk, and he had been 

1 admitted and inſtituted to a church, whereof any ſubject 
5 had been lawful patron; the patron had no other remedy 
to recover his adyowſon but a writ of right of advowſon, 

wherein the incumbent was not to be removed: And the 

treaſon of this was, 1. To the intent that the incumbent 

8 might quietly intend and apply himſelf to his ſpiritual 

enteth to charge: And, 2. The law intended, that the biſhop that 
iſtituted, had cure of fouls within his dioceſe, would admit and 
t that he Winftitute an able man for the diſcharge of the paſtoral 
e defini- duty, and that the biſhop would do right to every patron 
the firſt within his dioceſe. But ſince the ſtatute of the 13 Ed. 1. 
1entions, . 1. c. 5. to enable the uſurper to plead plenarty againſt 
ſentation the true patron, ſo as to debar him abſolutely of that 
the caſe turn, it is not enough that the uſurper do preſent duly, 
or to a and his preſentee be admitted inſtituted and inducted, but 
inſt the alſo that the church hath been full by the ſpace of ſix 
„ Where months, and no writ brought to recover the preſentation ; 
the uſur- for wichin the ſix months the patron may bring his writ 
e caſe of Mof quare impedit or darrein preſentment (as the caſe re- 
en leflor Wquires), and recover his preſentment and poſſeſſion of the 
d tenants Hadvowſon; but if neither of theſe writs be brought with- 
t of pre- in the fix months (that i is, ſo as to bear teſte within that. 
t the law time) the incumbent is in for life, and the uſurpation 
entioned compleat. 1 Int. 344. Watſ. c. 13. 
nd inſti- And heretofore, if an uſurper preſented, and the clerk 
n made; was inſtituted and inducted, and the true patron did not 
50-3 ner bring bis quare impedit an ſix months; in ſome caſes 
If to be he did not only loſe his turn for mY time, but his pre- 
y to ad- ſentation was gone forever. IZat e 
ation in aus in the caſe of Aſbly and hi, T. 2 An. it was 
aid by Holtchief juſtice; that if the purchaſer of an 
war put- advowſon in fee ſimple, before any preſentment, ſuffer * 
e incum- * Il uſurpation,# and fix months to paſs without bringing 
time of his quare impedit, he hath loſt his richt to the xdvowivn, ; 
War 8 Ss” beC otic 
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.., Uſurpation. 
becauſe he hath loſt his quare impedit, which was his only 
remedy; for he could not maintain a writ of right of 


_ advowſon : and tho? he afterwards uſurp, and die, and 


the advowſon deſcend to his heir; yet the heir cannot be 
remitted, but the advowſon is loſt for ever without reco- 


very. For where a man hath but one remedy to come at 


his right, if he loſes that, his right is gone. L. Rohm. 


54. i 
q But now by the ſtatute of the 7 An. c. 18. Foraſmuch 


A 


as the pleading in a guare impedit is found very difficult, where- 


by many patrons are either defeated of their rights of preſenta- i 
tion, or put to great charge and trouble to recover their right ; | 
it is therefore enatted, that no uſurpation upon any avoidance © 
in any church, vicarage, or other eccleſiaſtical promotion, ſhall || 


| diſplace the eſtate or intere/i of any perſon intitled to the ad- 


votoſon or patronage thereof, or turn it to a right ; but he that i 


would have had a right if no uſurpation had been, may preſent | 


er maintain his quare impedit upon the next or any other avoid- 


What. 


Ry the civil law, 


— 


ance (if diflurbed) notwithſtanding ſuch uſurpation. 


* 


: Uſury. 


| SURY in a ſtrict ſenſe ſeemeth to be, a contract 
upon the loan of money, to give the lender a 
certain profit for the uſe of it, upon all events, whether | 
the borrower make any advantage of it, or the lender 
ſuffer any prejudice for the want of it, or whether it be 
repaid on the day appointed or not. 1 Haw. 245. 

And in a larger ſenſe it ſeemeth, that all undue advan- 
tages taken by a lender againſt a borrower, come under 
the notion of uſury, whether there were any contract in | 
relation thereto or no: as where one in poſſeſſion of land, | 
made over to him for the ſecurity of a certain debt, re- | 
tains his poſſeſſion after he hath received all that is due 


from the profits of the land. 1 Haw. 245. 


2. Uſe or intereſt, by the civil law, is divided into 
Tucrative and compenſatory, Lucrative is, when it is 
paid where there hath been no advantage made by the 2» 
debter, and no delay or deceit in him: and this is con- 


demned by the civil law. Compenſatory is, when it is | 


given, where the thing lent hath been advantageous to 
the debtor, and diſadvantageous to the creditor that he 
bs was | 


bis only 
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Uſury. : 1 
was not ſooner paid: and this is permitted by that law. 


Weed Civ. L. 213. | f 
And by the civil law (Swinburn tells us), a manifeſt 


uſurer cannot make a teſtament; and tho' he make one, 


it is void in law concerning goods and chattels, unleſs he 


ſatisfy for the uſury, or put in caution for ſatisfaction to 


be made. Swzinb. 101. 
And as manifeſt uſurers are forbidden to make teſta- 


ments themſelves, or to diſpoſe of their goods by their laſt 
wills; ſo are they forbidden to reap any benefit by the 


teſtament of others, or to be capable of any legacy of 


| goods, Stwinb. 376. 


3. By a conſtitution of Edmund archbiſhop of Can- E the canon 


terbury; Wie forbid any man to detain a pledge, after he hath law. 
| received the principal out of the profits, after deduction of the 


expences, for this is uſury. Lind. 160. 


Out of the profits) The pledge in this caſe muſt be ſup- 
poſed to be lands, cattle or ſuch like, out of which a 
profit ariſeth, TFohbn/. 

And by Can. 109. If any offend their brethren by 


uſury; the churchwardens or queſtmen and fidemen, in 


the next preſentments to their ordinaries, ſhall faithfully 
preſent every ſuch offender, to the intent that he may be 
puniſhed by the ſeverity of the Jaws, according to his de- 
ſerts; and ſuch notorious offenders ſhall not be admitted 


to the holy communion, till they be reformed, | 
And, in general, it is ſaid, that by the eccleſiaſtical _ 


laws, if a man be a manifeſt uſurer, not only his teſta- 


ment is void (as hath been ſaid); but his body, after he 
is dead, is not to be buried amongſt the bodies of other 


chriſtian men, in any church or churchyard, until there 
be reſtitution or caution tendred, according to the value 
Stwin. 102. 


4. By the laws of king Alfred, it was ordained, that By the commea 


| the chattels of uſurers ſhould be forfeited to the king, 


their lands and inheritances ſhould eſcheat to the lords of 


the fee, and they ſhould not be buried in the ſanRuary, 


Stoin, 102. 1 Haw. 245. "To 
Alſo it ſeems to have been the opinion of the makers of 


I divers acts of parliament, ſince the reformation, that all 
kinds of uſury are contrary to good conicience, 


245. 
By the 5 & 6 Ed. 6. c. 20. (now repealed), it was en- 


acted, that no perſon by any means ſhall lend or forbear 
any ſum of money for any manner of uſury or increaſe to - 


de received or hoped for, above the ſum lent. 


24 35 


i Haw. 


and flatutc laws, 
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* W Uſury. 

1 l In the time of queen Elizabeth, when commerce began 
it W 5 to extend its influence, a relaxation of the laws againſt 
I uſury followed of courſe. Thus by the 13 Eliz. c. 8. it 
1-40 is enacted, that no perſon ſhall take above 101 per cent. 
1 | - * intereſt; on pain of being puniſhed and corrected accord- 
11 ing to the eccleſiaſtical laws heretofore made againſt 
Wiki | uſury. e 

ij) By the 21 Ja. c. 17. None ſhall take above 81 per 
ty cent, (with a proviſo, that this ſtatute ſhall not, be con- 
140 ſtrued or expounded to allow the practice of uſury in point 


of religion or conſcience). © 3 

By the 12 Car. 2. c. 13. None ſhall take above 61 per 

| „ cent. (without any proviſo). R 

4 And by the 12 #n. f. 2. c. 16. None ſhall take above 
| 


bw; 
14 51 per cent. on pain of treble value of the money lent; 
{Mil | and all contracts to the contrary ſhall be void. And every 
14 | {crivener or ſolicitor, who {hall take for brocage, ſolicit- 
14 | | ing, driving, or procuring the loan or forbearing of any 
— 6 ſum of money, above the rate of 5s for the loan or for- 
1 | bearing of 100 | for a year, or more than 12d above the 


ſtamp duties for making or renewing the bond or bill for 
loan or forbearing thereof, or for any counter-bond or 
bill concerning the fame; ſhall forfeit 201, half to the 
king, and half to him that will ſue, with coſts; and be 
impriſoned for half a year, . 
And therefore in. theſe days a diſtinction ſeemeth to be 
made, betwixt uſury and legal intereſt: for what exceed- 
eth the legal intereſt is properly uſury; and he who ex- 
acteth it ſeemeth ſtil] to be puniſhable as an uſurer, 
1 Dam. 125. oy 
And, upon the whole, it ſeemeth now to be generally 
agreed, that the taking of reaſonable intereſt for the uſe 
of money is in it jeif lawful, and conſequently that a co- 
venant or promile to pay it, in conſideration of the for- 
od bearance of a debt, will maintain an action. For why 
ſhould not one who hath an eſtate in money be as well 
allowed to make a fair profit of it, as another who bath 
an eſtate in land? and what reaſon can there be, that the 
lender of money ſhould not as well make an advantage of 
it as the borrower? Neither do the paſſages in the mo- 
faical law, which are generally urged againſt the lawful- 
neſs of all uſury, if fully conſidered, ſo much prove the 
unlawfulneſs as the lawfulneſs of it; for if all uſury 
were againſt the moral law, why ſhould it not be as much 
ſo in reſpect of foreigners, of whom the jews were ex- 
preſsly allowed to take it, as in reſpect of thoſe of th 
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7 Waſte committed in the glebe lands. 


Utury. 
ſame nation, of whom alone they were forbidden to re- 
ceive it? From whence it ſeems clearly to follow, that 
the prohibition of it to that people was merely political, 


and conſequently doth not extend to any other nation. 
1 Haw. 245, 2 Burnet. Reform, 192. 
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Wakes. See Church. 


Wales: Diſtribution of inteſtates effects there. See 


Lills. 
See Glebe 
lands. 


Way thro' the church-yard. See Church. 
Way to the church. See Church. 


H Weapon drawn in the church or church-yard. See 


Church. 


. Welſh tongue; ſervicein it. See Publick wozſhip. 


Whitſun-farthings. See Pentecoſtalg. 
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Wills. 


2 law affecting Papiſis in particular, with regard 


to wills and adminiſtrations, is treated of under the 


title Poperp. 


I. Who may make a will. 
II. Of what things a will may be made, 
III. Form and manner of making a will; 


executors. | 


IV. Ofthe probateof wills, and adminiſtra- 
tion of inteſtates effects. | 


and therein of appointing guardians and 


Pifference be- 


tween will and 


Mills. Who may make. 
V. Of the duty of executors and admini- 


ſtrators in making an inventory, and 
getting in the effects of the deceaſed. 


VI. Of the payment of debts by executors 
or adminiſtrators. | 


VII. Of the payment of legacies, and diſtri 
5 bution of inteſtates effects. 


- 


VIII. Account. | 8 


I. Who may make a Will. 


1. Teſlament and will, ſtrictly ſpeaking, are not ſyno- 
nymous. A will is properly limited to land; and a teſta- 
ment only to chattels, requiring executors, which a will 
only for land doth not require. So every teſtament is a 
will; but every will is not a teſtament. God. Orph. Leg. 
4 5- 3 7 
But as authors in treating upon this ſubject have not 
adhered to this diſtinction; ſo, throughout this title the 
words will and teſlament are uſed indiſcriminately. 

So alſo, the word deviſe ſeemeth properly applicable to 
Jands ; begueſt, bequeath, give, diſpoſe, and ſuch like, ta 
goods: yet, foraſmuch as authors do generally confound 
them, and becauſe that propriety of expreſſion is not fo 
much regarded in wills as in other legal inſtruments of 
conveyance, fo long as the teſtator's intention doth ſuffi- 
ciently appear; therefore it hath not been thought ne- 
ceſſary in theſe different ways of expreſſion to obferve a 
fcrupulous exactneſs, but to take the words in the ſeveral 
authors as they ſtand; and this ſo much the rather, as it 
ſeemeth in general to be an unwarrantable liberty, in re- 
citing matters of law from books of acknowledged au- 
thority, to preſume to vary the expreſſion without neceſfary 
or urgent cauſe. | | 

2. It doth not ſeem to be clearly ſettled, what ſhall be 
the loweſt age, at which a perſon ſhall be allowed to 


make a teſtament of goods and chattels. 


Dr Gibſon fays, when prohibitions have been prayed, 
on ſuggeſtion that the teſtator was not in one caſe ſeven- 
teen, in another caſe eighteen years of age, which it was 
ſaid were the loweſt ages aſſigned by the common law for 
making a teſtament of goods and chattels; they were de- 
| | nied 
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Mills. Who may make. 
nia in both caſes for the ſame reaſon, namely, that it 
belongs to the eccleſiaſtical court to judge when a perſon 


is of age to make a will; and if an inferior court had 
iven ſentence againſt their own law, there was no re- 


medy but by appeal. Gib/. 461. 2 Mod. 315. T. Jones 


210. k 
And one reaſon of limiting the ſame to the age of ſe- 


| venteen may be, becauſe (as it is agreed on all hands) 


that is the proper age at which a perſon is allowed to 


take upon himſelf the office of an executor z adminiſtra- 


tion during the minority of an infant executor ceaſing at 


that age. | | 
In the caſe of Biſhop and Sharpe, M. 1704, in the court 


1 4 chancery, it is ſaid to have been agreed, that'a female 


may make a will at twelve years; and a male at ſeventeen, 
or at fifteen if proved to be a perſon of diſcretion. 2 Vern. 


69. | 
. Godolphin ſays, an infant male at the age of four- 


teen years, and female at the age of twelve years, may 
make a teſtament of goods and chattels. God. O. L. 23. 

And in the caſe of Hyde and Hyde, H. 8 Ann. it it is ſaid 
to have been agreed, that a male infant of fourteen years 
of age, and a female of twelve years of age, might make 
a will of a perſonal eftate ; and it was ſaid in this caſe, 
that it was ſo agreed by the lord keeper Wright in the 
caſe of Sharpe and Sharpe, wherein they followed. the civil 
law of Juſtinian for their conſent to marry at ſuch ages. 
Gilb, Rep. 74. | 

And it is true, that Juſtinian fixes the teſtamentary age 
and the age of puberty alike, to wit, in the male at the 
age of fourteen, and in the female at the age of twelve. 
But by the common law of England, the age of diſcretion 
both in the male and female is the age of fourteen ; al- 
tho' the ſame common law admits of Juſtinian's diſtinc- 
tion as to the age of puperty or conſent to marriage. 

And by the author of the Law of Executors, who is ſaid 
to have been judge Dodderidge, it ſeems to be laid down 
generally, that an infant of the age of diſcretion, to wit, 
the age of fourteen years, may make a will of goods and 
chattels. Law of Ex. 10. 

And Mr Wentworth ſaith, he thinks that at the age of 
fourteen, being in the judgment of law the age of diſcre- 
tion, a perſon may make a teſtament. Hen, 214. 

Finally, Sir William Black/tone ſays ; Infants, under the 
age of fourteen if males, and twelve if females, cannot 
make a teſtament; which is the rule of the civil _ 
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TU Us. Who may make. 


For though ſome of our comman lawyers have held that an 
infant of any age (even four years old) might make a teſta- 
ment, and others have denied that under eighteen he js 
capable; yet as the eccleſiaſtical court is the judge of 
every teſtator's capacity, this caſe muſt be governed by the 
rules of the eccleſiaſtical law. 2 Black. 497. 

Note, It is Mr Perkins, whom all the ſubſequent au- 
thors quote (Perk. F. 503.) with ſome degree of wonder, 
for aſſerting that an infant of four years of age may make 
a teſtament, But ſurely this muſt have been an error of 
the preis; wbich might poſſibly enough happen from a 
ſimilitude of the words, or eſpecially of the figures + 
and 14. 

But by the ſtatute of the 34 & 35 H. 8. c. 5. " 14. 
Wills or teflaments made of any manors lands terements or other 
bereditaments, by any perſon within the age of twenty one years, 
hall net be taken te be good or Hectual in law; for until that 


time by the common laws of this realm, hey are acs 


counted infants. Sr. 74. 6th edit. 

But by cuſtom in particular places, they may deviſe 
bots before the age of twenty one. Gad. O. E. 21. 
entw. 214. | 5 

But no cuſtom of any place can be good, to enable a 
male infant to make 8 will nee he is fourteen years 
of age. Law of Exec.'1 

3. An idiot is juſtly Ke Can making a teſtament. 
Swin.'8, 

Now an idiot, or nature fool is he, who notwithſtand- 
ing he be of lawful age, yet he is ſo witleſs, that he 
cannot number to twenty, nor can tel] what age he is of, 
nor knoweth wha is his father or mother, nor is able to 
anſwer any ſuch eaſy queſtion ; whereby it may plainly 
appear, that he hath not reaſon to diſcern what is to his 
profit or damage, nor is apt to be informed or inſtructed 
by any other: and ſuch an idiot cannot make any teſta- 
ment, nor may diſpoſe eicher of his lands or goods, Stoix. 


4. Nad folks and lunatick perſons, during the time of 
their furor or inſanity of mind, cannot make a teſtament, 
nor diſpoſe any thing by will; and the reaſon is moſt 
forcible, becauſe they know not what they do: for in 
making of teſtaments, the integrity and perfectneſs of 
inind, and nat health of the body is requiſite. Swin, 76. 

Howbeit, if theſe mad or lunatick perſons have clear or 


calm intermiſſions, then during the time of ſuch their 


quietneſs and freedom of in ind, they may make their tef- 
Z8G1CAtS, S$win 7%. | 
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And it is ſufficient for the party which pleadeth the 
inſanity of the teſtator's mind, to prove that the teſtator 
was beſide himſelf before the making of the teſtament, al- 
| tho? he do not prove the teſtator's madneſs” at the very 
time of making the teſtament : the reaſon is, it being 
proved that the teſtator was once mad, the law prefumeth 


proved. For like as the law preſumeth every man to be 
an honeſt man, unleſs the contrary be proved, and being 
[| proved, then he which is evil to be evil ſtill; fo concern- 
ins furor, the law prefumeth — 55 man to have the uſe 

F of reaſon and underſtanding, unleſs the contrary be prov- 
ed; which being proved accordingly, then he is preſum- 


1 underſtanding, unleſs the teſtator were beſides himſelf but 
W for a ſhort time, and in ſome peculiar actions, and not 

| continually for a long ſpace, as for a month or more; 
or unleſs the teſtator fel] into ſome frenzy upon ſome ac- 
eidental cauſe, which cauſe is afterwards taken away; 
or unleſs it be a long time ſince the teſtator was aſſaulted 
| with the malay : for in theſe caſes the teſtator is not pre- 
| ſumed to continue in his former furor of frenzy. Sꝛoin. 78. 
Fett it is a hard and difficult point, to prove a man not 
to have the uſe of underſtanding or reaſon: and there- 


the teſtator was mad or beſides his wits; unleſs they ren» 
| der or yield a ſufficient reaſon, to prove this their depoſi- 
tion; as that they did ſee bim do ſuch things, or heard 
him ſpeak: ſuch words, as a man having reaſon would not 
| hive done or ſpoken. Swin. 78. ahi 


ing of a will is not at all times when the party can fpeak 
yea or no, or had life in him, nor when he can anſwer 
to any thing with ſenſe; but he ought to have judgment 
to diſcern, and to be of perfect memory, otherwile the 
will is void. MA. 759. 

And in the cafe of the marqueſs of Minchiſter, 7. 41. 
Eliz. it is ſaid, that by the law it is not ſufficient that 
the teſtator be of memory when he maketh his will, to 
anſwer to familiar and uſual queſtions; but he ou "re to 
have a difpofins memory, fo that he be able to make 
| difnoſttion, of. his eſtate with underſtanding and reaſon: 
| and this is ſuch memo: „, as the law calls found and per- 
fe memory. 6 Co. 23. i 


him to continue ſtill in that caſe, unden the contrary be 


ed in law to continue fill void of the uſe of reaſon and 


fore it is not ſufficient for the witneſſes to depoſe;” that 
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Perſon in liquor. 6. He that is overcome with drink, during the time of 5 


Married woman. 7. By a conſtitution of archbiſhop Stratford: Mhereas 


and execution of the teſiaments of women, either ſole or mar- 


Fg 


Wills. Who may make. 


Hut every perſon is preſumed to be of perſect mind and 
memory, unleſs the contrary be proved: and therefore if 
any perſon go about to impugn or overthrow the teſta- | 
ment, by reaſon of inſanity of mind, or want of memory; 
he muſt prove that impediment. © Swin. 77. 
But if a man be of a mean underſtanding, neither of 
the wile ſort nor of the fooliſh, but indifferent as it were 
betwixt a wiſe man and a fool, yea tho' he rather incline 
to the fooliſh ſort; ſuch an one is not prohibited to make 
a teſtament: unleſs he be yet more fooliſh, and ſo very 
fimple and ſottiſh, that he may eaſily be made to believe 
things incredible or impoſſible, and hath not ſo much wit 
as a child may have of ten or eleven years of age, who 
is therefore inteſtable by the law, for want of [Dc 5 
Swin. 80. : | ; 


his drunkenne(s, is compared to a madman; and there- 
fore if he make his teſtament at that time, it is void in 
law. Which is to be underſtood, when he is fo exceſ- 
fively drunk, that he is utterly deprived of the uſe of rea- 
ſon and underſtanding: otherwiſe, if he be not clean 
ſpent, albeit his underſtanding be obſcured, and his me- 
mory troubled, yet he may make his teſtament being in 
that caſe. Stoin. 83. 


divers perſons do hinder or endeauour to hinder the free mating 


ried ; tue decree, that none ſhall Was #4 do the ſame, on 
pain of the greater excommunication. Lind. 173, | 
And Lindweoed, in his commentary hereupon, contends, | 
for the capacity of married women to make a will, in 
purſuance of this conſtitution; eſpecially where ſuch wo- 
man hath brought a large fortune to her huſband, who | 
perhaps had nothing of his own before. Lind. 173. 
T wo years after the making of this conſtitution, we | 
find a petition of the commons in parliament, that whereas | 
there was a conſtitution made by the prelates, that wo- 
men married might make a will, it might be ordained 
that the people thould remain in the ſame ſtate, as they 
had been accuſtomed to be in the times of the king's pro- 
'genitors : To which it was anſwered as to this matter, 
that the king will that law and reaſon be done. Git. 
8 | | 

y And by the ſtatute of the 34 & 35 H. 8. c. 5. it is 
enacted, that tills or te/iaments made of any manors lands te- 
nements or other hereditaments, by any woman covert, fhall not 

be taken to be good or effetiual in the law, ſ. 14. 
| And 


ai 


a oo wg „ was A A_ tems © &a%* 4 ci... i. 


mind and 
1erefore if 
the teſta- 8 
memory; 


neither of 
as it were 
er incline 
to make 
d ſo very 
to believe 
much wit 
age, who 
3 5 
ic is neceſſary to the validity of ſuch teſtament, that the 
e time of 
d there- 
s void in 
ſo exceſ- 

e of rea- 
Ot clean i 


1 


his me- 


being in 5 


Fhereas i 
mating 
or mar- 
fame, on | 


contends | 
will, in 
uch wo- | 
nd, who | 


3. 


tion, we 
whereas 
that wo- 


ordained 
as they 


g's pro- 
matter, 


. Gif. 


5. it is 
lands te- 


ſhall not 


And 


| firmation. 


Wills. Who may make. 


And alſo of goods and chattels, the wife cannot make 
her teſtament without the licence or conſent of her huſ- 
band; becauſe by the laws and cuſtoms of this realm, ſo 


ſoon as a man and woman are married, all the goods and 


chattels perſonal that the wife had at the time of the 
ſpouſals or celebration of the marriage or after, and alſo 
the chattels real if he over live his wife, belong to the 
huſband, by reaſon of the ſaid marriage; and therefore 
with good reaſon ſhe cannot give that away which was 
hers, without the ſufferance or grant of the owner. Stwin. 
88, 89. 2 | | 
— albeit the teſtament be made before the marriage, 
yet ſhe being inteſtable at the time of her death, by rea- 
ſon her huſband is then living, the teſtament is void; for 


teſtator have ability to make a teſtament, not only at the 
time of making thereof, when the teſtament receiveth its 
eſſence and being; but alſo at the time of the teſtator's 
death, when the teſtament receiveth its ſtrength and con- 
Swin. 88. | | 

And albeit the. wife do overlive the huſband, yet the 


| teſtament made during the marriage is not good; becauſe 


ſhe was inteſtable at the time of the will making: but if 


the teſtament being made during the coverture, ſhe do 


approve and confirm tne ſame after the death of her huſ- 


| band; in this caſe the deviſe is good, by reaſon of her 


new conſent, or new declaration of her will; for then it 
is as it were a new will. Swin. 88. | 
And altho' the will be made before marriage, and the 


wife ſurvive the huſband, yet it ſeemeth that the will ſhall. 


not revive upon the huſband's death. As in the caſe of 
Mrs Lewis ſome years ago, before the delegates: Mrs 
Lewis, a widow, made a will; ſoon after, ſhe married 
again; in ſome time her ſecond huſband died, and ſhe 
again became a widow, without any children by either 


huſband. The will which ſhe made in her firſt widow- 


hood remained; and being found after her death, the 


| queſtion was, whether it was a good will or not. The 


counſel for the will cited many authorities from the civil 
law, and ſhewed, that among the Romans, if a man had 


made his will, and was afterwards taken captive, ſuch 


will revived and became again in force, by the teſtator's 
repoſſeſſing his liberty. But it was obſerved on the other 
hand, that marriage is a voluntary act, but captivity is 
the effect of compulſion. And the will was adjudged not 


to be good. — And in the caſe of Fe and Hemblinge, M. 
8 i 30 & 


47 


— — — I-08 Eames pam — — 
r —— — l. — 


„% — . . 
Soy nc — — — on 


48 


30 & 31 El. (4 Co. 60, 61.) it was ſaid, that if a man 
of ſane memory make his will, and afterwards becometh 
of non-ſane memory, this is no countermand of the will, 
becauſe this is done by the act of God: But marriage is 
the voluntary act of the party, and amounteth in law to 
à countermand of the will. | 


\ 
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But yet nevertheleſs, upon the licence or conſent of 


the huſband, the wife may make her teſtament even of 
his goods;  Swin. 89. X ö > 
But albeit the huſband do give licence to his wife to 


make a will of his goods; yet he may revoke the ſame, 


not only at the making of the will, but after her death, 


at the leaſt (Swinburne ſays) before the will be proved. 

Swin, 89. COT bed | 7 8 7 
Yet ſuch his conſent (Dr Gibſon ſays) ſhall be im- 

plied, until the contrary do appear; and if after her death 


he doth conſent, he can never afterwards diſſent ; and if 


immediately upon the death of the wife, he diſeourſes and 
deals with the executor whom ſhe hath appointed, as 
executor, as in recommending to him a painter for eſ- 
cutcheons, a goldſmith for rings, or the like, this is a 

aſſent, and makes it a good will; and tho' after 
ſuch aſſent given, he do upon the ſight of the will diſlike 
it, and oppaſe the probate, or enter a caveat, ſuch diſ- 


agreement ſhall not hurt the will; and when there is an 
expreſs agreement or conſent that a wife may make a will, 


a little proof will be ſufficient to make out the cantinu- 
ance of that conſent after her death; but it: is neceſſary 


to prove a diſagreement made, in a ſolemn and formal man- 


ner, in expreſs words, and not by implication. Gi4/\ 
467, 2 | | 30560 

8 But by lord Hardwicke, in the caſe of Henley and 
Philips,” July 17, 1740. Tho' a feme covert has power 
of diſpoſing of a ſum of money or any other thing, by a 
writing purporting to be a will; yet after the wife's 
death, the proving it in the ſpiritual court will not give it 
the authority of a will, but it will ſtill be conſidered as 
an inſtrument only, or an appointment of ſuch ſum or 
other thing in purſuance of the power; and before it is 


proved in the ſpiritual court as a teſtamentary conveyance, 


the huſband ought to be examined there as to his conſent; 
nor till then will it have the effect and operation of a will. 


2 Ath. 49. 


And when ſuch a will was brought to the prerogative 
court to be proved, and a pronibition was prayed for the 


huſband upon this ſuggeſtion, that the teſtatrix was a 


feme 
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feme covert, and fo, diſabled by the law to make a will, 
it was granted; becauſe tho' the huſband may by cove- 
nant depart from his right, and ſuffer his wife to make a 
will, yet whether he hath done ſo or not, ſhall be deter- 
mined by the common law. Gibſ, 462. | 
If a woman have a leaſe, an eſtate by extent, the next 
avoidance of a church, or other chattel real; theſe are 
not deveſted out of her into her huſband by marriage, but 
in cafe ſhe overlive him, they continue to her as before, 
no alienation or alteration having been made by the huſ- 
band, who had power to diſpoſe of them by gift in his 
life time, tho” not by his will: yet ſuch a woman in her 


huſband's life time cannot of or for theſe things, without 


her huſband's aſſent, make an executor or will; but ſhe 
dying before him, they would by the operation of law ac- 
crue to him. Ment. 198. Law of. Tefl. 33. 

Another kind of goods, or rather intereſt, a woman 
may have, to wit, debts or things in action, which, as 
the former, are not deveſted out of her by marriage into 
her huſband, nor yet can ſhe thereof make an executor 
without her huſband's affent, altho* they be one degree 
farther from the huſband than the ſaid chattels real; for 
that tho' the huſband do overlive the wife, he ſhall not 
be intitled to them, as to the former. But if the wife 
makes him executor of theſe, as ſhe may; or if after her 
death, he takes out adminiſtration of her goods, then he 
is thereby intitled to them. Went. 199. Law of Teft. 
r a | 

But it is ſaid, if a woman hath pin-money or a ſepa- 
rate maintenance ſettled on her, and ſhe by management 
or good houſewifry ſaves money out of it, ſhe may diſpoſe 


of ſuch money ſo ſaved by her, or of any jewels bought 
with it, by writing in nature of a will, if ſhe die before. 


her*huſband, and ſhall have it her ſelf if the ſurvive him, 
and the ſame ſhall not be liable to the huſband's debts, 
Swin. a. 95. Viner. Baron and Feme. R. a. 16. 


And altho' a feme covert is ſo entirely under the power 


of her.huſband, that ſhe cannot make what in propriety 
of ſpeech is a will; yet ſhe may make what is called an 
appointment, And the uſual way is, for the intended huſ- 
band to enter into a bond before marriage in a penal ſum, 
conditioned to permit his wife to make a will, and to dif- 
oſe of money or legacies to ſuch a value, and to pay 
what ſhe ſhall appoint, not exceeding ſuch a value; and 
in ſuch caſe, if after the marriage, and during the cover- 
ture, ſhe makes any writing purporting her will, and diſ- 
Vol. IV. E > yours 
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poſes legacies to the value agreed, tho” in- ſtrictneſs of law 
ſhe cannot make a will without her huſband ; yet this is a 


good appointment, and the huſband is bound by his bond 


to perform what is appointed. Stein. a. 94. 1 Vern. 
244- 

And in 1 Mod. 211. it is ſaid, that the huſband may 
bind himſelf by covenant or bond, to permit his wife by 
will to diſpoſe of legacies, and this will be ſuch an ap- 
pointment as the huſband will be bound to perform; yet 
it doth not operate as a will, neither ought it to be proved 
in the ſpiritual court; for the property paſſeth from him 


to her legatee, and it is his gift: And therefore if the- 


legatee dieth before the wife, ſuch legacy is not lapſed; 
for this in ſtrictneſs is only the execution of a truſt, and 
the executor or ade iniſtrator of ſuch legatee ſhall be i in- 


title. | 
But in the caſe « Tenkin v. Ipitebonſt, M. 31 C. 2. 


By lord Mansfield Ch. J. In a cauſe of Roſs v. Ewer, in 


chancery, July 5, 1744; There was a power to a feme 
covert to appoint by will. And the lord chancellor held 


clearly, tho' ſuch will operates as an appointment, that it 


muſt be proved in the ſpiritual court; and he would not 
proceed, till the will was ſo proved. He faid, it was not 

material for him in that caſe to conſider of the preciſe 
form in which it was to be proved, whether by a ſtrict 
probate, or by granting adminiſtration with the appoint- 
ment in nature of a will annexed; and therefore that 
point was not entered into; but the fact, that the paper 
was her will, in caſe ſhe had power to make one, muſt be 


eſtabliſhed by the eccleſiaſtical court; for ſuch an appoint- 


ment is in the nature of a will, and attended with all the 
conſequences of a will. And as to the point, that money, 
diſpoſed under the execution of a power, by ſuch a will, 

ſhould not lapſe; this was fully conſidered, and contra- 
dicted, in the cauſe of the duhe of Marlborough, v. the 
earl of Carliſſe and others, Nov. 26, 1750. The cafes 
that have been cited in this cauſe ſnew, that adminiſtra- 
tion may be granted, with the appointment annexed; 
which proves it to be teſtamentary: For nothing can be an- 


nexed to an adminiſtration, but a teſtamentary diſpoſition ; 


which is proved and eſtabliſhed by the eccleſiaſtical court 
in that ſorm. But if the queſtion be, Whether the wife 


had a power to make an appointment in the nature of a_ 


will, and thereby to deprive the huſband of any benefit, 

which by law would devole upon him in conſequence of 

her W that is a queſtion proper to be conſidered at 
law: 


— f a ER 
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law: and if ſhe had no ſuch power, this court will grant 
a prohibition, Burrow, 431. _ | Fs 
If in the caſe where a feme covert cannot make a teſta- 
ment without the huſband's licence, the huſband grants a 
licence to the wife to make a teſtament of a certain portion 
of his goods, and the wife ſo licenſed doth make one 
teſtament, and afterwards another, and perhaps a third or 
fourth; the licence ſhall be underſtood 'of the laſt teſta- 
ment, and not of the firſt. Law of Teſt. 37. 

But if a feme covert is executrix to ſome other perſon, 
and in that right hath divers goods and chattels; theſe 
are not diveſted out of her, becauſe ſhe hath them not 
merely to her own uſe, but as repreſenting the perſon of 
another: and therefore in this caſe (Swinburne ſays) the 
wife may, for the continuation of the executorſhip, make 
an executor, and conſequently a teſtament, without the 
conſent or aſſent of her huſband. Swin. 89. Law of 
7%. 34. EO WE. : 

But this rule, that a feme covert executrix may make 
her will of thoſe goods whereof ſhe is executrix, is re- 
ſtrained in two caſes: 5 5 
The firſt is, where ſhe doth not make an executor, but 


| bequeaths the goods whereof ſhe is executrix, by deviſe or 
legacy; in this caſe the will is void, becauſe an executor . 


may not diſpoſe of the goods of the teſtator otherwiſe than 


to the ule of the teſtator, to the payment of his debts | 


and performance of his will, and therefore may not give 
or deviſe the ſame by legacy, for that were to diſpoſe of 
the teſtator's goods as it they were the proper goods of 
the executor, and to convert the ſame to the private uſe 
of the legatee and not the uſe of the teſtator. But when 
an executor doth only make another executor, the ſecond 


executor doth ſtand chargeable and accountable for the 
diſtribution of the firſt teſtator's goods to the uſe of the 


ſame teſtator as did the former executor, and is not by 
the laws of the land reputed for the executor of the ex- 
ecutor, but of the former teſtator, and ſo is. not a legatee. 
Law of Teſt. 35, 39. Swin. o. 5 

Tue ſecond is, where ſhe is not only executrix, but 
legatee alſo, and hath accepted of the thing bequeathed 
not as executrix, but as legatee; and in this caſe the will 
of the feme covert is alſo void. For ſhe. taking the thing 
bequeathed not as executrix, but as legatee, doth thereby 
make it her own proper goods, and conſequently her huſ- 
band's; and therefore cannot be given from him, with- 


out his licence or conſent. If it doth not appear whe- 
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ther the wife took the thing bequeathed as executrix, or 
legatee; it ſhall be preſumets. the took it as executrix. 


Stoin. 90. Law of Teft. 36. 


Perſon under 
- fear or reſtraint. 


And altho' a feme covert being executrix may make her 


teſtament, and appoint an executor of thoſe goods which 
ſhe hath as ex:cutrix, and not as legatee, without her 
huſband's aſſent; yet the profit and fruit which ariſe out 
of thoſe goods which ſhe hath as executrix during the 
marriage, as calves, lambs, and ſuch like profit of kine, 
ſheep, and cattle, do belong to the huſband, and not to 
her ſelf as executrix; and therefore ſhe cannot make her 
teſtament of ſuch fruits and profit, without her huſband” 8 
approbation. Swin. go. Law of 7TH. 36. | 
H. 4 G. 2. King and Bettefworth. Mandamus to grant 
adminiſtration to 7obn Cullom, of Jean his wife. Return; 
that by articles before marriage it was agreed, that the 
wife ſhould have power to make a will, and diſpoſe of 
her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who has du} 
proved the ſame: To this return it was objected, that 
ſhe might have things in action not covered by the deed, 


and the huſband was in all events intitled to an ai 


ſtration to them. On the other hand, it was inſiſted, 

that with the conſent of the huſband ſhe might make a 
will; and here is his conſent by being party to the deed. 

But by the court; a general confent to make a will doth 
not ſeem ſufficient, but there ſhould be a confent to that 
particular will: beſides, this is going beyond her power, 
which did not extend to the making an exccutor. This 
is rather an appointment, which in equity will controll 
the adminiſtration as to the leaſehold eſtate, than a will: 


And as there may be other effects not covered by the 


deed, the return is ill, and there muſt be a peremptory 
mandamus. Stra. $91. 

8. That teſtament is to be repelled, which is made 
upon juſt fear, that is, ſuch a fear as may' move a con- 
ſtant man; as the fear of death, or of bodily hurt, or of 
impriſonment, or of the loſs of all or moſt part of one's 

oods, or the like. Whereof no certain rule can be de- 
fired, but it is left to the difcretion of the judge, who 


dught not only to conſider the quality of the threatnings, 


but alſo the perſons as well threatning, as threatned; in 
the threatning, his power and diſpoſition; in the perſon 
threatned, the ſex, age, courage, -puſillanimity, and the 
like. Bur if the teltator afterwards, when there is no 

cauſe 
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cauſe of fear, do ratify and confirm the teſtament, it 
ſeemeth to be good in law. Sin. 475, 476. 


If a man makes a will in his ſickneſs, at the over im- 


portunity of his wiſe, to the end he may be quiet; this 
ſhall be ſaid to be a will made dy reſtraint, and ſhall not 
be 1 Styl. 427. | 


ut if the perſon who makes the motion be not any 


ways ſuſpected, and it alſo appears by ſome conjectures 


that the ſick perſon had a deſire to make his will; in this 


caſe the teſtament is good. Lato of Teſ. 53. | 0 
9. T. 1725. Stephenton and Gardiner. A bill was Perſon circum- 
brought to ſet aſide a will relating to a perſonal eſtate Y*2*4 by fraud, 


only, and to ſtay the probate thereof, ſetting forth that 
the will was gained by fraud, and by miſrepreſenting the 
plaintiffs, who were the half brothers and fiſters of the 
teſtatrix; and alledging, that the will was falſly read to 
her; and ſetting forth divers inſtances of fraud, on the 
part of the defendants, in procuring this will, The de- 
fendants, as to that part of' the bill which ought to ſet 
aſide the will, and to ſtay the proceeding, demurred to the 
juriſdiction of the court; foraſmuch as upon the face of 
the bill it appeared, that the plaintiffs were improper to 


ſue here, in regard the ſpiritual court had the proper cog- 
nizance of wills relating to perſonal eſtates, and could 


determine fraud concerning them. After which, motions 


were made before the lords commiſſioners and the lord 


chancellor King for an injunction. But the court was 
againſt it: for the ſpiritual court hath juriſdiction of 
fraud relating to a will of a perſonal eſtate, and can ex- 
amine the parties by allegation touching this fraud; and 
if the will was falſly read to the teſtatrix, then it is not 
her will. 2 P. Mill. 286. 1 | 

T. 1686. Archer and Maſſe. The teſtator when in 
perfect health, had made his will, and thereby gave to 
the plaintiff Archer his nephew the greateſt. part of his 
perſonal eſtate, to the value of 50001. But one Bridget 
Sandyman, his maid ſervant had in his ſickneſs prevailed 
upon him to make another will, and to marry her a week 
before his death, when he lay in his ſick bed, at fix of the 


. clock at night, tho' it was really proved by two miniſters, 


that ſhe was a year before actually married to the defend- 
ant Moſſe, and was then his wife, and that MHaſſe pro- 
cured the licence for the marriage of the teſtator to Brid- 
get; and this will being ſet up by Ae (executor to 
Bridget), tho' it appeared that there was as groſs a prac- 


tice as could be in the gaining the will) the teſtator being 
"3 | non 
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non compos mentis both at the time of making the will, 
and alſo at the time of the ſuppoſed marriage, and that in 
his health he knew that Moſſe and Bridget were married), 
and that Bridget ſuppreſſed the firſt will; yet that will ſo 
ſet up, being proved in the prerogative court, and the mat- 
ter in queſtion relating only to a perſonal eftate, the lord 
chancellor was of opinion, that whilſt the probate ſtood, 
the matter was not examinable in chancery ; and tho' the 
fraud was fully proved and opened to him, he would not 
hear any proofs read, but diſmiſſed the bill. 2 Fern. 8. 

But tho' a will gained by fraud, and proved in the ſpi- 
ritual court, is not to be controverted in equity; yet if 
the party claiming under ſuch a will comes for equity in 
the court of chancery, he ſhall not have it. 2 Vern. 76. 

M. 1715. Goffe and Tracy. It being urged, that a will 
concerning /and is only triable at common law, and that 
the party there may take advantage of any fraud or im- 

_ poſition on the teſtator, and therefore not proper to be 
examined into or ſet aſide in equity upon pretence of 
fraud or ſurprize; the lord chancellor held, that there 
might be fraud in obtaining a will that might be relieva- 
ble in equity, and of which no advantage could be taken 
at law; as if a man agree to give the teſtator 20001 in 
bank bills, if he will deviſe his eſtate to him, and on the 
delivery of ſuch bills makes his will, and deviſeth his 
eſtate unto him, and the bills prove to be forged or coun- 

terfeited. 2 Vern. 700. 

But in the caſe of Bran/dy and Kerridge, July 28, 1728; 
in the houſe of Jords, it was decreed, that a will of 1 real 

eſtate could not be ſet aſide in a court of equity for fraud 

or impoſition, but muſt be tried at law on Deviſavit vel 
non, being a matter proper for a jury to inquire into. 
Law of Teft. bo. Vin. Deviſe. Z. 2. 

Per fons deaf and 10. Thoſe who are deaf and dumb by nature, cannot 

dumb. make any kind of teſtament or laſt will; unleſs it do ap- 
pear by ſufficient arguments, that ſuch perſon underſtand- 
eth what a teſtament meaneth, and that he hath a deſire 
to make a teſtament : for if he have ſuch underſtanding 
and defire, then he may by ſigns and tokens declare his 

teſtament. Swin. 95. 

Bund. 11. Dr Ayliffe lays, generally, that perſons who are 
blind cannot make their wills. l. Par. 531. 

But Dr Swinburne ſays, he that is blind may make a 
nuncupative teſtament, by declaring his will before a ſuf- 
ficient number of wiinefſes. And he may make his teſta- 
ment in * provided the ſame be read before wit- 
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Wills. Who may make. 56 
peſſes, and in their preſence acknowledged by the teſta- 
tor for his laſt will. But if a writing were delivered 
to the teſtator, and he not hearing the fame read, ac- 
knowledged the ſame for his will, this would not be ſuf- 
ficient; for it may be that if he ſhould hear the ſame read, 
he would not acknowledge the ſame for his will. Swin., 
„ | 
; And it ſeemeth beſt, that it be read over to the teſtator, 
and approved by him, in the preſence of all the ſubſcrib= - 
ing witneſſes; and this the civil law did expretsly re- 
quite in the cafe of a blind man's will: But in England 
this ſtrictneſs ſeemeth not to be preciſely requiſite, if there 
ſhall be otherwiſe ſatis factory proof before the court that 
the identical will was read over to him, altho' it was not 
in their preſence: And ſometimes the ſingle oath of the 
writer hath been allowed ſufficient by the court of dele- 
gates, to prove the identity of the will. 

And what precautions are neceſſary for authenticating 
a blind man's will, ſeem in like degree requiſite in the 
caſe of a perſon who cannot read. For tho the law in 
other caſes may preſume, that the perſon who executes a 

will knows and approves of the contents thereof; yet 
that preſumption ceaſeth, where by defect of education he 
cannot read, or by ſickneſs he is Incapacitatng to read the 
will at that time, 

12. Whoſoever is lawfully convicted of high treaſon, Traytor. 
by verdict, confeſſion, outlawry, or preſentment ; beſides - 
the loſs of his He, ſhall forfeit to the king all his goods 

4 and chattcls, and all ſuch lands tenements and heredita- 
ments as he ſhall have in his own right, uſe, or poſſeſ- 
ſion, of any eſtate or inheritance, at the time of ſuch 


0 uV Pia. Spe Bag 


el treaſon committed, or at any time after; and ſo conſe- 
2 quently is inteſtable. Inſomuch that traytors are not 
only deprived of making any teſtament, or other kind of 
ot laſt will, from the time of their conviction ; but alſo the 
5 teſtament before made doth by reaſon of the ſame con- 
- viction become void, both in reſpect of goods, and alſo 
* in reſpect of lands tenements and hereditaments. Wins 
1 | vi But if any perſon, being attained of treaſon, obtain 
the king's pardon, and be thereby reſtored to his former 
15 eſtate; then may he make his teſtament, as if he had not 
been convicted : or if he make any before his conviction 
a and condemnation, the ſame by reaſon of ſuch pardon re- 
q 5 covereth its former force and effect. Swin, 97. 5 
. ut 
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But if a traytor hath goods as executor to another, the 
ſame are not forfeited : whence it follows, that of ſuch 
goods he may make his will. Swirz. 97. 
13. If any perſon be condemned of felony, he ought to 
ſuffer death, and the king ſhall have all his goods, where- 
ſoever they be found, And if he have any freehold, it 
ſhall forthwith be ſeized into the king's hands, and he 


| ſhall have the profit thereof by the ſpace of a year and 


a day, and alſo waſte; and after the king hath had the 
year, day, and waſte, the land ſhall be reſtored to the 


chief lord of the fee. Felons therefore lawfully con- 


Falo de fe, 


victed, cannot make any teſtaments, or other diſpoſitions, _ 
of any goods or lands ; becauſe the law hath diſpoſed 
thereof already. Swin. 98. 

But a pardon reſtoreth them to their former eſtate, 
Swin. 98. 1 | 
14. If a man do willingly kill himſelf, his teſtament 
(if he made any) is void, both concerning the appoint- 


ment of the executor, and alſo concerning the legacy or 


bequeſt of any goods; for they are confiſcate, Swin. 
106. | ER | | 

_ But if the teſtament be of lands, it ſeemeth it is not 
void ; becauſe a felo de ſe doth not forfeit any lands of 
inheritance, for no man can forfeit his Jands without an 


attainder by courſe of law. 3 fl. 55. 


Outlaw. 


15. An outlawed perſon is not only out of the king's 


protection, and out of the aid of law, but alſo all his 


goods and chattels are forfeited to the king by means of 
the outlawry, altho' he were outlawed but in an action 
perſonal; and altho' the action were not juſt, neverthe- 
leſs his goods and chattels are forfeited, by reaſon of his 
contempt in not appearing : and therefore he that is out- 
lawed cannot make his teſtament of his goods ſo forfeited. 
Swin. 107. | ET, | 
Howbeit it ſeemeth, that he who is outlawed in an ac- 


tion perſonal, may make his teſtament of his lands; for 


þ:communicate. 


they are not forfeited. Swin. 107, | 

Alſo a man outlawed in a perſonal action may in ſome 
caſe make executors; for he may have debts upon con- 
tract which are not forfeited to the king: and thoſe ex- 
ecutors may have a writ, of error to reverſe the outlawry. 
Cre. El. 851. | 575 

16. It ſeemeth to be the better opinion, that an excom - 
municate perſon may make a teſtament; unleſs he be ex- 
communicate with that great curſe, which is called ana» 


thema, 


GGG 
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thema, which is not to be inflicted but upon great cauſe, 
with great deliberation and ſolemnity. Swin. 10 
And in this caſe (of the greater excommunication, as 


| it ſeemeth) lord Coke obſerves, that an excommunica- 


tion is a greater diſability than an outlawry; for if a 
plaintiff, who is an executor, be outlawed, his outlawry 
cannot be pleaded to diſable him from proceeding in the 
ſuit, becauſe it is in the right of another; but if he is 
excommunicate it is otherwiſe, becauſe every man that 
converſeth with ſuch a perſon is excommunicated him- 
ſelf. 1 Ia. 134. That is, after he is denounced ex- 


communicate, and they are admoniſhed not to converſe 


with him. Al. Par. 266. 


II. Of what things a will may be made. 


$7 


1. Lord Coke ſays, at the common law (by which he Lanes. 


muſt be underſtood to ſignify the common Jaw fince the 
conqueſt) no lands or tenements were devifable by any 
laſt will and teſtament, nor ought to be transferred from 
one to another, but by ſolemn livery of ſeiſin, matter of 
record, or ſufficient writing'; but by certain cuſtoms in 


ſome boroughs they were devifable. 1 In. 111. 


But altho' lands might not be diſpoſed by will, yet a 
device was found out, and a diſtinction made between the 


land and the uſe and profits of the land, whereby feoff- 


ments to uſes came in practice; by virtue whereof a per- 
ſon might diſpoſe of the profits, tho' he could not diſ- 
poſe of the land itſelf. Mrigbi's Tenures. 172. | 

And the way was this: They conveyed their full eſtates 
of their lands to friends in truſt, properly called feoffees 
in truſt; and then they would by their wills declare, 
how their friends ſhould diſpoſe of their lands; and if 


_ thoſe friends would not perform it, the court of chancery 


was to compel them by reaſon of truſt; and this , truſt 
was called the uſe of the land, ſo as the feoffees had the 
land, and the party himſelf had the uſe; which uſe was 
in equity to take the profits for himſelf, and that the 
-feoffees ſhould - make ſuch an eſtate as he ſhould appoint 
the m; and if he appointed none, then the uſe ſhould go to 
the heir, as the eſtate it ſelf of the land ſhould have done; 
for the uſe was to the eſtate, like a ſhadow following the 
body, Lord Bacon's Uſe of the Law. 152. | 
But by this courſe of putting lands into uſe, there wer 
many inconveniences; as, namely, a man that had caute 
to 
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to ſue for his land, knew not againſt whom to bring his 


action, nor who was owner of it; the wife was defrauded 
of her thirds; the huſband of being tenant by curteſy ; 
the lord of his wardſhip, relief, heriot, and eſcheat; the 
creditor of his extent for debt; the tenant of his leaſe : 
for theſe rights and duties by the law were due from him 
that was owner of the land and none other, which was 
now the feoffee of truſt; and ſo the old owner, which we 
call the feoffor, ſhould take the profits, and leave the 
power to diſpoſe of the land at his diſcretion to the feof- 
fee; and yet he was not ſuch a tenant as to be ſeiſed of 
the land, ſo as his wife could have dower, or the lands 
be extended for his debts, or that he could forfeit it for 


f felony or treaſon, or that his heir could be ward for it, 


or any duty of tenure fall to the lord by his death, or that 
he could make any leaſes of it. Bac. 153. 

Which frauds, by degrees of time as they increaſed, 
were remedied by divers ſtatutes; as namely, by a ſtatute 
of the 1 H. 6. and by another of the 4 H. 8. it was ap- 
pointed, that the action may be tried againſt him which 
taketh the profits, which was the ce/tuy que uſe; by a ſta- 
tute made in the 1 R. 3. leaſes and eſtates made by ce/uy 
que uſe are made good, and eſtates by him acknowledged ; 
by a ſtatute in the 4 H. 7. the heir of ce/luy gue uſe was 
to be in ward; and by a ſtatute in the 16 H. 8. the lord 
was to have relief upon the death of any ce/iuy que fe. 
Bac. 153. bs 

W hich frauds nevertheleſs multiplying daily, in the end 
in the 27th year of king Hen. 8. the parliament purpoſ- 
ing to take away all thoſe uſes, and to reduce the law to 
the ancient form of conveying of lands by publick livery 
of ſeiſin, fine and recovery, did ordain, that where lands 
were put in truſt or uſe, there the poſſeſſion and eſtate 
ſhould be preſently carried out of the friends in truſt, 
and ſettled and inveſted on him that had the uſes, for ſuch 
term and time as he had the uſe. Bac. 152, 154. | 

And by this ſtatute of the 27H. 8. the power of dif- 
poling land by will, is clearly taken away amongſt thoſe 
frauds: whereupon in the 32 H. 8. another ſtatute was 
made, by which it is enacted, that every perſon having 
any manors lands tenements or hereditaments, holden in ſccage or 
of the nature of ſecage tenure, ſhall have full and free liberty 
potber and authority, to give diſpoſe will and deviſe, as well 
by his laſt will and teſtament in writing, as vtherwiſe ty any 
at! or acts lawfully executed in his life, all his ſaid manors 

p 5 lands 
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lands tenements or hereditaments, or any of them, at his free 
will and pleaſure. 0 | 

And in the ſame ſtatute there are ſeveral reſtrictions 
and limitations with regard to the deviſing of lands holden 
by knights ſervice ; which were further explained by the 
ſtatute of the 34 C 35 H. 8. c. 5. 5 

And finally, by the ſtatute of the 12 C. 2. c. 25. te- 

nures by knight's ſervice were aboliſhed, and all tenures 
turned into free and common ſocage. | | 

So that now a man may by his will diſpoſe of his whole 
Janded property, except his copyhold and other cuſtom- 
ary lands, which are deviſable or not, according to the 
cuſtom of the reſpective manors. And generally, a de- 
viſe of copyhold will not paſs, without a ſurrender to 
the uſe of the will: | | 3 5 

But in caſe of a child, or widow, it is otherwiſe; for a 
court of equity, in favour of theſe, will ſupply the de- 
fe of ſurrender. 2 Vexey, 582. WT 

So alſo where there is a general deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold ; the 
court will ſupply : he defect of ſurrender for the benefit of 

- creditors. Id. | | N 

Alſo where a copyhold is in the hands of tru/tees ; the 
perſon for whom the lands are holden in truſt may deviſe 
the ſame without ſurrender : becauſe, the legal eſtate be- 
ing not in him but in the truſtees, he cannot ſurrender. 
2 Aik. 38. 1 Ve. 489. 8 ; 

And altho' the court will ſupply the defect of a ſur- 
render for the benefit of children; yet the rule doth not 
extend to grand children, or to a natural child, and con- 
ſequently not to any more diſtant kindred, 2 Ve. 582. 
1 Wilſon, 161. | / 2 
And where a man, ſeiſed of copyhold lands, ſurrenders 
the ſame to the uſe of his will, and executes a will, al- 
tho? it is not atteſted by any witneſſes, yet it ſhall direct 
the uſes of the ſurrender; for the clauſe in the ſtatute 
which requires the teſta:or's ſigning in the preſence of 
three witneſſes, is confined only to ſuch eſtates as paſs by 
the ſtatute of wills of the 34 & 35 H. 8. which doth not 
extend to copyhold, 2 Atkyns, 37. 3 

2. By the 9 G. 2. c. 36. No manors, lands, tenements, Lands to PEPE 
rents, advowſons, or other hereditaments, corporeal or incorpo- table uſes, 
real, whatſoever ; nor any ſum or ſums of money, goods, chat- 
tels, flocks in the publick funds, ſecurities for money, or. any 
other per ſonal eflate whatſoever, to be laid out or diſpoſed of in 
| the purchaſe of any lands tenements or hereditaments, ſhall be 

| given 


1 e i ine WU wow 3 


* — 4 WF WW 
2 


a ww TD Wwz — 9 9 . W 


„ BORES bu, Me. cons. AS.. 


2 Ow us 


Moztgagee, 


— 


a TS IS — 22 ˙ 2 ˙ 
— 1 — —— 
—— 


3 
—— 


- 2 722 5 2 — * 3 
- ET oY * ” . F 
— CCC 
—U—ää — — —— — 2 2 0 - — 


—— — 
„ 


Wilts. Of what things. 


given or appointed by will, ta any perſon ar perſons, bodies 


politick or corporate, or otherwiſe, for any eflate or. interefl 
whatſoever, in truſt, or for the benefit uf, any charitable uſes : 
but the ſame ſhall be done by deed indented, twelve months at 
leaſi before the death of the donor, to be inrolled within ix 


months after the extcution in the high court of chancery ; and 
the ſame to take effef?, immediately after the execution for the 


charitable uſe intended. _ _ 


3. By the ſtatute of the 29 C. 2. c. 3. Any fate pur 


auter vie hall be deviſable by a will in writing, ſigned by the 


| party ſo devijing the ſame, or by ſome other perſon in his pre- 


fence and by his expreſs directions, atteſted and ſubſcribed in 
the preſence of the deviſor by three or more witneſſes ; and if no 
ſuch deviſe thereof be made, the ſame ſhall be chargeable in the 
hands of the heir, if it ſhall come to him by reaſon of a ſpecial 


eccupancy, as aſſets by deſcent, as in caſe of lands in fee fim- 


ple; and in caſe there be no ſpecial occupant thereef, it ſhall 
go to the executors or adminiſtrators of the party that had the 


Mate thereof by virtue of the grant, and ſhall be aſſets in their 


bands. ſ. 12. | | 
Pur auter vie] That is, being held by leaſe during the 
life of another perſon, .. | 
_ Special occupant] A ſpecial occupant is, where an eſtate 


for life is made to a man and his heirs; in ſuch caſe, the 


heir ſhall have the eſtate, after the deceaſe of his anceſtor, 


as ſpecial occupant, or as a perfon particularly deſcribed; to 


whom the eftate ſhall go after the leſſee's death. 
4. One that hath money to be paid to him on a mort- 


gage, may deviſe this money when it comes. God. O. L. 


1. 
* if the feoffee in mortgage, before the day of pay- 
ment which ſhould be made to him, maketh his executors 
and die, and his heir entreth into the land as he ought; 
it ſeemeth in this caſe, that the feoffor ought, to pay the 
money at the day appointed to the executors, and not to 
the heir of the feoffee : but yet the words of the condi- 
tion may be ſuch, as the payment ſhall be made to the 
heir; as if the condition were, that if the feoffor pay to 
the feoffee or to his heirs ſuch a ſum at ſuch a day, there 
after the dkath of the feoffee, if he dieth before the day 
limited, the payment ought to be made to the heir at the 


day appointed. 1 [nfl. 209, 210. . 
And hereby it appeareth, that the executors do more 


repteſent the perſon of the teſtator, than the heir doth that 
of the anceſtor; for tho' the executor be not named, yet 


the 
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the law appoints bim to receive the money, but, ſo doth 
not the law appoint the heir to receive the money unleſs 
he be named. 1 {nff. 209, 210. 

5. A perſon may deviſe by his will the right of pre- adrowſn, 
ſenting to the next avoidance, or the inheritance of an 
advowſon. And if ſuch deviſe be made by the incum- 
bent of the church, the inheritance of the advowſon being 
in him, it is good, tho he die incumbent; for tho” the 
teſtament hath no effect but by the death of the teſtator, 

et it hath an inception in his life time: and ſo it is, tho? 

be appoint by his will who ſhall be preſented by the ex- 

ecutors, or that one executor ſhall preſent the other, or 

doth deviſe that his executors ſhall grant the advowſon to 

ſuch a man. IPatſ. c. 10. 

6. If upon articles for a purchaſe, the purchaſer die, 1 RIF Oy 
having deviſed the land before a conveyance executed, the ed for, but nor 
land will paſs in equity; for the teſtator had an equity to avez. 
recover the land, an the vendor ſtood truſtee for the 

teſtator, and as he ſhould appoint, till a conveyance exe- 

cuted. 1 Chanc. Caf. 39. 2 Vern. 679. | 

For the vendor of the eſtate is, from the time of his 

contract, conſidered as a truſtee for the purchaſer ; and 
the vendee, as to the money, is conſidered as 2 truſtee 

for the vendor. 1 Atkyns 573. 

So if a man covenants to lay out a ſum of money in the 
purchaſe of lands, generally; and deviſeth his real eſtate 
before he hath made ſuch a purchaſe : the money to be laid 
out will paſs to the deviſee, Id. | 

But if a man, having made his will, afterwards con- 


tracts for the purchaſe of lands; the lands contracted , 
for will not paſs by the will, bue deſcend to the heir . 
law. Id. 


N 5 But if a good title cannot be made of the lands; as 
the heir in ſuch caſe cannot have the lands, ſo he ſhall 

not have the money intended to be laid out. 74. 

7. If a man have a leaſe for never ſo many years, de- Lea 
terminable upon life or lives, that is, if ſuch or ſuch live 

a f ſo long; this eſtate may well enough be given and dif- 

) | poſed by will, becauſe it is but a chattel. Vent. 19, 

WM" 8. Mr Wentworth ſays, If one having a leaſe for many Term for years, 

years, as an hundred, five hundred, more or leſs, 4 

| deviſe and bequeath the ſame to 4 and the heirs male of his 

body, and for want of ſuch iſſue to B. and the heirs male 

of his body; and  dieth, having iſſue a ſon; the term 

| | | ſhall not go to his ſon, Lö to his executor or admi- 

5 _ niſtrator : for it cannot be made a matter of inheritance. 
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So if 4 had died without iſſue male, the term ſhould not 
have gone or remained to B, but to the executor or ad- 
miniſtrator of 4, Went. 45. 
So if an advowlon, or any other hereditament, granted 
or deviſed to one and his heirs for a hundred years; or if 
ſuch a termer grant a rent out of the land to A and his 
heirs, or to the heirs, or heirs male of his body : yet ſhall 
the ſame go to the executor, and not to any heir; for it 
being derived out of a chattel, cannot be any frechold or 
inheritance, but is itſelf a mere chattel. Went. 54. 
Debts or things 9. Albeit by deed of gift made in the lifetime of any 
in action. perſon to another of all his goods and chattels, debts or 
things in action do not paſs; yet if the teſtator by his laſt 
will and teſtament, do give or bequeath to another any 
debt due unto him, or a thing in action belonging unto 
him, the legacy is good and effectual in the law, and may 
be recovered in this manner, that is to ſay, if the teſta- 
tor do make the legatary executor of that particular debt 
or thing in action bequeathed, then the legatary as ex- 
ecutor thereof may commence ſuit in his own name, and 
recover the ſame to his own uſe, againſt him by whom 
it was due; but if the teſtator do not make the legatary 
executor of the debt or thing in action bequeathed, then 
his remedy lieth in the eccleſiaſtical court, where he may 
convent the executor, and compel him either to ſue for 
that debt in a court competent, and upon recovery and 
payment thereof to pay it over to the legatary, or elſe to 
make a letter of attorney to the legatary for the recovery 
of the debt or thing in action bequeathed in the name of 
the executor to the uſe of the legatary. Swin. 187, 188. 
Things which 10. Albeit the teſtator have no ſuch thing of his own 
the teſtator hach as is bequeathed, yet nevertheleſs the legacy is good in 
W law; therefore if the teſtator do bequeath a horſe or a 
yoke of oxen, the legacy is good in law, tho' the teſtator } 
have neither horſe nor ox of his own, But who ſhall } 
make choice, in this caſe, of the thing ſo bequcathed, is F 
a queſtion not to be neglected : and the ſolution is this; s 
that if the words of the deviſe be directed to the legatary, 
as if the teſtator ſhall thus ſay, I will that A B ſhall have a 
a horſe, the choice doth belong to the legatary; but if f 
the words be directed to the executor, as if the teſtator t 
ſhall thus ſay, I will that my executor give to A B a n 
horſe, the election doth belong to the executor. Pro- 1 
b 


vided nevertheleſs, that to whomſoever the election doth 

belong, whether to the legatary, or to the executor, they 

muſt not be unreaſonable in their election, but frame = 
2 | | them- © 
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there ſelves according to the meaning of the teſtator; 
otherwiſe the legatary might make choice of the beſt horſe 
in tne country, and the executor of the worſt, « contrary 
to the meaning of the deceaſed. Swin, 188. 

11. If there be two jointenants of lande, and one of 
them deviſeth that which to him belongs, and dieth ; this 
is no good deviſe, and the deviſee takes nothing, becauſe 
the deviſe doth not take effect until after the death of the 
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Things in joint 
ten: ney. 


deviſor, and then the ſurviving jointenant takes the whole 


by prior title, to wit, from the firſt feoffment. Gilbert 


on Wills. 120. 5 
And altho' the jointure is ſevered before the teſtator's 


death, yet if the will be made before the ſeverance, it 


will have no effect; unleſs there is a republicatioh of the 
will after the partition, Bur. Mang. 1496. 
So alſo a man cannot give or bequeath by will, any 


of thoſe goods or chattles which he hath jointly with an- 


other : for if he ſhould bequeath his portion thereof to a 
third perſon, this bequeſt is void by the laws of this 
realm; and the ſurvivor, which had thoſe goods or chat- 
tels jointly with another, ſhall have that portion ſo be- 
queathed, notwithſtanding the ſaid will. Stoin. 189. 
But otherwiſe it is with tenants in common. Gad. 


9. L. 131. 


12. By the 20 H. 3. c. 2. Vidoius may bequeath the crop. 


of their ground, as well of their dowers, as other their lands 
and tenements; ſaving to the lords of the fee all ſuch ſervices 
as be due for their dowers and other tenements. And this is 
only in affirmance of the common law. 2 Int. 8. But 
by the 27 H. 8. c. 10. A married woman having a jointure 
made, ſhall not have any dowry of the reſidue of her huſhand's 
lands. | | | 
By the 28 H. 8. c. 11. If the incumbent before his death 
hath cauſed any of his glebe land to be manured and ſawn, at 
his proper coſts and charges, with any corn or grain; he may 
make and declare his teſlament of all the profits of the torn 
growing upon the ſaid glebe land ſo manured and ſown. 1. b. 


Corn growing. 


But if the teſtator is leſſee for years, and ſow the land 
a ſhort time before his leaſe expires, and then dies, be- 


fore the corn can poſſibly be ripe within the term, in 
this caſe a deviſe thereof is void, becauſe he himſelf could 
not have reaped it after the expiration of the term, if he 
had lived. Swin. 191. 

13. Not only that thing may be deviſed or bequeathed 
by the teſtator, which is truly extant, or hath an appa- 
rent being at the time of the making of the will or death 


ol the teſtator; but that thing alſo which is not in rerum 
Natura,' 


Things not yet 
in rerum natura. 
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natura, whilſt the teſtator liveth : therefore it is lawful 


for the teſtator to bequeath the corn which ſhall be ſown 


Things belong- 
ing to the free- 


.. 


or grow in ſuch ſoil after his death, or the lambs which 


ſhall come of his flock of ſheep the next year, depaſturing 
in ſuch a field. But if there be no ſuch corn growing in 
that ſoil, nor any lambs ariſing out of that flock, then the 


legacy is deftitute of effect, becauſe no ſuch thing is ex- 
tant at all, as was bequeathed. But if the teftator deviſe 
a certain quantity of grain or number of lambs, as for 
the purpoſe, twenty quarters of corn or twenty lambs, 


and doth will and deviſe, that the ſame ſhall be paid out 
of the corn which ſhall grow in ſuch a field, or ariſe out 
of his ſheep depaſturing in ſuch a ground; tho” not ſo 
much or no corn at all there grow, or not any or not fo 


many lambs there ariſe, yet nevertheleſs the executor is 
compellable by law to pay the whole legacies intirely ; 
becauſe the mention of the ſoil and of the flock, was ra- 
ther by way of demonſtration than by way of condition, 
rather ſhewing how or by what means the ſaid legacy 


might be paid than whether it ſhould be paid at all yea or 


no. Swin. 186. ? 


14. Thoſe things which after the death of the teſtator 


deſcend to the heir of the deceaſed, and not to his execu- 
tor, cannot be deviſed by teftament, except in ſuch caſes 
wherein it is lawful to deviſe the lands tenements or he- 
reditaments. And therefore if a man ſeiſed of land in 
fee or fee tail, bequeath his trees growing upon the ſaid 


land at the time of his death; this deviſe is not good, ex- 


cept as before : but if he deviſe the corn growing upon 
the ſame land at the time of his death, from the heir to 
ſome other perſon, this deviſe is good, albeit the land 


whereupon it groweth be not deviſeable. And the reaſon 


of the difference is, becauſe the trees are parcel of the 


freehold, and deſcend together with the land to the heir, 


and not to the executor: but it is not ſo of corn; for 


the ſame ſhall go to the executor as parcel of the teſtator's 
oods, And therefore if a man be ſeiſed of lands in the 


right of his wife, and ſow the land, and deviſe the corn 


growing upon the ſame land, and die before the corn be 


reaped ; in this caſe the legatary ſhall have the corn, and 


not the wife: But it is otherwiſe of graſs, and herbs not 


ſeparated from the ground, at the time of the death of 
the teſtator. If a man ſeiſed in fee in right of his wife, 


do let the ſame lands for years to a ſtranger, and the leſſee 


ſoweth the ground, and afterwards the wife dieth, the 


corn not being ripe ; in this caſe the lefſee may deviſe the 
| | ſame 


/ 


- 


Mills. Of what things. 
ſame corn, notwithſtanding his eſtate be determined, 80 
aſſo of tenant by curteſy, and tenant in dower. Swir. 
190. $3 ON | | | 
And foraſmuch as thoſe things which after the death 


0 


of the teſtator deſcend to the heir and not to his executor, 


are not deviſable by will, except in ſuch caſes where 
lands tenements and hereditaments be deviſable; there- 
fore thoſe things which are affixed unto the freehold, are 
no more deyiſable than the freehold it ſelf, as the win- 
dows, doors, wainſcot, and ſuch like. Swin. 191. 4 
Co. 64. . | | 

So if a man be ſeiſed of a houſe, and poſſeſſed of divers 
beir-looms, that by cuſtom have gone with the houſe from 


heir to heir, and by his will deviſeth away theſe heir- 


looms; this deviſe is void: for the will taketh effect 
after his death; and by his death, the heir-looms by an- 
cient cuſtom are veſted in the heir, and the law prefers the 


. cuſtom before the deviſe. And ſo it is, if the lord ought 


to have a heriot againſt his tenant, and the tenant deviſeth 
away all his goods; yet the lord ſhall have his heriot for 


the reaſon aforeſaid, 1 If. 185. 


15. The teſtator may deviſe all goods and chattels 
which he hath in his own right, but not thoſe which he 
hath in the fight of another as executor. Swin. 185. 

16. An adminiſtrator cannot make a teſtament of thoſe 


goods which he hath as adminiſtrator to any perſon dying 


inteſtate; becauſe he hath not any ſuch goods to his own 
proper uſe, but ought therewithal to pay the debts of the 
dead perſon, and to diſtribute the reſt according to law. 
Swin. 189. g | x 

17. The huſband cannot deviſe ſuch goods as his wife 


. hath as being executrix to another, nor ſuch things as are 


in action, as debts due to her before marriage by obligation 
or contract, unleſs he and his wife recover the ſame 
during marriage, or that he renew the bonds, and take 
them in his own name; otherwiſe after his death they 
remain to her. 1 fl. 351. N 

But the huſband may, at any time during the coverture, 
releaſe a bond given to his wife. And where the huſband 
makes a ſettlement; the bonds to his wife, being part of 
her fortune, will notwithſtanding his death in the life 
time of his wife, before the ſecurity be changed, be de- 
creed in equity to his executor; he being conſidered in 


that caſe as a purchaſer for a valuable conſideration, 


Caſes in the time of L. Tulb. 168. 


Things in ex« 


ecutcrſh;p, 


Things in admi- 


niſtration. 


Wife's goods by 


the huſband, 
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Things oba ned 
after the will 
made. 


Mills. Of what ings. 


18. A man may by his will diſpoſe of his chattels and 
perſonal eſtate that he ſhall for the future acquire, any 
time after the making his will, to the time of his death. 
And this is neceſſary from the reaſon of the thing ; be- 
cauſe the chattels and. perſonal eſtate are in a continual 


fluctuation; and if the law were not fo, it would create 


very great confuſion, or elſe would render it neceſſary for 
a man to make a new will every day. Gb. 122. 

But it is not ſo with lands, for they are fixed and per- 
manent : and therefore if a man maketh his will, and de- 
viſeth therein all the lands which he ſhall have at the time 
of his death; and after that, he purchaſeth lands, and 
dieth without republication or making a new will; in this 
caſe, tho' his intent to the contrary is very apparent, yet it 
is a void deviſe: for a man cannot deviſe any lands but 
what he hath at the time of making his will. And this 
was adjudged upon great deliberation, by Holt chief juſtice 
and the court, in the caſe of Bunker and Cot: and the 

Judgment was affirmed afterwards upon a writ of error in 
the houſe of lords, Feb. 24. 1707. Gilb. 122. 
- But, by Holt chief juſtice : If he republiſheth his will, 

in ſuch manner, and with ſuch circumſtances, as are ne- 
ceſſary to compleat execution of an original will; then 
the purchaſed lands will pals as by an original will, 11 
Med. 127. And in truth this ſeemeth to make it a new 


will, to all intents and purpoſes ; and not a republication 


of the old one. 


But a codicil, which concerneth only perſonal legacies, 
will not amount to a republication of the will, ſo as to 
paſs lands * after the making of the will. 2 Vern. 


„ 


If a man deviſeth all his lands for payment of his debts, 


and purchaſeth lands afterwards; the lord keeper faid he 


would decree a ſale, tho' there were no een articles. 


2 Cha. Ca. 144. 
If a man hath a laſe, and diſpoſeth of it (ſpecifically) 


by his will; and after ſurrenders it and takes a new 


leaſe, and after dies; the deviſee ſhall not have this laſt 
leaſe, becauſe this was a plain countermand of his will. 


| Gola/. 93- 


But in the caſe of Stirling and Lydiard, Nov. 21, 1744; ; 
where a man deviſed all and fengular. his leaſehold ef/tate, goods, 
chattels, and perſonal eflate whatſoever, and afterwards re- 
newed a leaſe; it was held by the lord chancellor Hard- 
wicke clearly, that the leaſehold eftate paſſed by the will. 
He ſaid the objection againſt its paſſing proceeded upon a 

miſtake, 
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Cs, Of what things, 
wine that this is a ſpecife legacy; but it is nothing like 


: for it is only an enumeration of the ſeveral particulars. 
of his perſonal eſtate, and is a general deviſe of the whole. 


It hath no appearance of a revocation. Suppoſe the teſ- 


tator had purchaſed a new leaſe, would not that have 
paſſed? Why then ſhould not a new term in a leaſe 


equally paſs? If I were to conſtrue this a revocation, I 
do not know but if a man were to give all his bank, Eaft 
India, and South ſea ſtock, and ſhould afterwards turn it 
into money, it might as. well be inſiſted that this was a 
revocation, 3 Atk. 199. 

If man deviſeth a ferm for years, which he hath not at 
the time of the deviſe, but purchaſeth ſome time before 
his death; Holt chief juſtice doubted, whether this would 
be po l. But Mr Peere Williams ſays, that notwith- 
ſtanding the doubt which the court of king's bench ſeems 
to Rae been in in that caſe, it hath been eleachy held to 


paſs by ſuch a will. 3 P. Will. 109. 


III. Form and manner of making a will; and 
therein of appointing guardians and executors. 


67 


1. By the 29 C. 2. c. 3. intitled, An act for prevention of lands 


of frauds and perjuries, A byihs and bequeſts of any lands 


or tenements, deuiſable either by farce of the flatute of wills, 
or by this flatute, or by force of the cuſtom of Kent, or the 
cuſtom of any borough, or any other particular cuſtom, " hall be 


i writing, ard ſigned by the party ſo deviſing the ſame, or by 


ome other perſon in his preſence and by his expreſs directiens, 
and ſhall be atteſted and ſubſcribed in the preſence of the ſaid 
deviſor, by three or four credible witneſſes ; or elſe they fat as 
utterly void, and of none effect. E 


Signed] Signing being only mentioned, therefore ſcaling 
is not neceſſary, altho' it be expedient to a teſtament; 
which is not properly and legally a deed, to which a ſeal 
is-effential, though it hath the force and virtue of a deed. 
God. O. L. 6. Wentw. 29. 


Signed by the party fo devi ing the ſame] E. 33 C: 2. 8 | 
main and Stanley. Ihe teltator made his will, and wrote 
it with his owa hand, and began it thus, I John Stanley 
make this my laſt will and teſtament; but did not ſub- 
ſcribe his name: yet this was adjudged a good will, and 
ſufficient ſigning by the teſtator within the ſtatute, to pals 
lands; it being ſubſcribed by three witneſſes in the pre- 
ſence of the teſtator; for his name being written in the 


F 2 i will, 


68 Mills. R and manner. 


will, it muſt be a ſufficient ſigning within the ſtatute ſince 
the ſtatute hath not appropriated any particular place in 
the will, either top; bottom, or margin, for that purpoſe; 
and therefore neceſſarily the teſtator i is at liberty to put it 
where he pleaſes. 3 Lev. 1. 

And it hath been ſaid, that if the deviſor only put his 
ſeal to the will, without ſigning it, this is a ſufficient 
ſigning within the ſtatute; becauſe ſigning is no more 
than a mark to diſtinguiſh a man's act, and ſealing is a 
ſufficient mark to know it to be his will.” Gilb. gz. 

And in MWarneſord and Warneford, E. 13G. On an 
iſſue directed out of chancery, Raymond chief juſtice 
ruled, that ſealing a will is ſigning within the ſtatute. 
Str. 764. 

But in the caſe of Smith and Evans, in the exchequer, 

= Dec. 6. 1751 ; it was ſaid by the lord chief baron Parker, 
r baron Clive, and baron Smythe (baron Legge being ab- 
| ſent), that what is ſaid by North, Windham, and Charle- 

ton, in 3 Lev. 1. that putting a ſeal to a will is ſufficient 

ſigning within the ſtatute is very ſtrange doctrine; for that 

if it were fo, it would be very eaſy for one perſon to forge 

any man's will, by only forging the names of any two 

obſcure perſons dead; for he would have no occaſion to 
forge the teſtator's hand. And the barons ſaid, if the _ 

ſame thing ſhould come in queſtion again, they ſhould 

not hold that ſealing a will OY, was a ſufficient figning 

within the ſtatute. 1 Filſon, 313. 

And in the caſe of Gray/on wi. Akinſn, Fuly 17, 17 523 
in the chancery: Lord Hardwicke ſaid, that he ſhould 
have much doubted upon that point : for the ſtatute re- 
quiring the will to be ſigned, undoubtedly meant ſome | 
evidence to ariſe from the handwriting ; z then how can it 
be ſaid, that putting a ſeal to it would be a ſufficient 
Gening ?. For any one may put a ſeal; no particular evi- 
dence ariſes from that ſeal ; common ſeals are alike, and 
one man's may be like another's: no certainty or guard 
therefore ariſes from thence. And where an act of par- 
liament mentions ſigning, it means ſomething different 
from ſealing. 2 Yezey, 459. 

H. 1728. Dormer and Thurland. The will was not 
ſigned by the teſtator in the preſence of the witneſſes; but 
he acknowledged it to be his hand, and declared it to be 
his will, in their preſence; and they ſubſcribed theic 
names 'in his preſence. Lord chancellor King inclined 
that the will was good; but ordered the my to be re- 
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ſerved and made a caſe of for further conſideration; 2 P. 
Will. 5006. 3 
And in the caſe of Stonehouſe and Evelyn, A 1226 5:A 
will was held to be good, though all the witneſſes did not 
ſee the teſtator ſign it, but he owned. it before them to be 
his hand. And the reporter ſays, that on his mentioning 
this caſe to Mr juſtice Forteſcue Aland, he ſaid that this 
was the common practice; and that it is ſufficient, if one 


of the three ſubſcribing witneſſes ſwears that the teſtator 
acknowledged the ſigning to be his own hand writing: 


And it is remarkable, that the ſtatute of frauds doth not 
ſay the teſtator ſhall ſign his will in the preſence of three 
witneſſes, but requires theſe three things; firſt, that the 


will ſhould. be in writing; ſecondly, that it. ſhould be 


ſigned by the teſtator; and thirdly, that it ſhould be ſub- 
ſeribed by three witneſſes in the preſence of the teſtator. 
3 P. Will. 254. 5 6 
And in Grayſon and Atkinſon, July 17, 1752; By the 
lord chancellor Hardwicke : At the time of making the 
act, and ever ſince, if a bond or deed is executed by the 


perſon who ſigns it, afterwards the witneſſes are called in, 


and before thoſe witneſſes he acknowledges that to be his 
hand ; that is always conſidered as an evidence of ſigning 
by the perſon executing, and is an atteſtation of it by 
them, It is true, there is ſome difference between the 
caſe of a deed and a will in this reſpect, becauſe ſign- 


ing is not neceſſary to a deed, but ſealing is; and I do 


not know that it was ever held, that acknowledging his 
ſealing without witneſſes has been ſufficient. But not- 
withſtanding, that is the rule of evidence relating to ſign- 
ing. If it was in the caſe of a note, or declaration of 


.truſt, or any other inſtrument not requiring the ſolemni- 


ties of a deed, but bare ſigning ; if that inſtrument is 
atteſted by witneſſes, proving that they were called in, 
and that he took that inſtrument, and ſaid, that was his 
hand, that would be a ſufficient atteſtation. of ſign- 
ing by him, That is the rule of evidence; and there is 
nothing in this act to take it out of the general rule. 


2 Vezey, 457. 

Attefled and ſubſcribed in the preſence of the ſaid deviſor] 
It hath been ruled in equity, that a will of lands, atteſted 
by three witneſſes, who ſubſcribed their names at the re- 
queſt of the teſtator, tho” at ſeveral times, is a good will, 


though the witneſſes were never once preſent together, 


Gilb, 92. Vin. Deviſe. N. 10. 12, 


F 3 Feb. 
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Feb. 1. 1742. Jones and Lake. A ſpecial verdict was 


found upon an ejeAment ; the caſe was, the teſtator 
ſigned and executed his will in December 1735, in the 


- preſence of two witneſſes, who atteſted the fame in his 


preſence ; afterwards, in the year 1739, he with his pen 


went over his name, in the preſence of a third witneſs, 


who ſubſcribed his name in the teſtator's prefence, and 
at his requeſt, And the queſtion was, whether this was 
a due execution within the ſtatute. For the heir at Jaw 
it was argued, that the ſtatute requiring three witneſſes to 
ſubſcribe in the teſtator's preſence, muſt intend they 


ſhould be all preſent together; otherwiſe there is not 
that degree of evidence which the ſtatute requires: for 
an atteſtation of three witneſſes at different times, has 


only the weight of one witneſs. Witneſſes to a will not 


only atteſt the due execution of the will, but likewiſe 


the capacity of the teſtator at the time of execution. 
A man may be ſane at the time two witneſſes atteſt, 
and inſane when the third atteſts. It cannot be conſi- 
dered -as a will, till the third witneſs hath figned, for 
that compleats the act. The will here is dated in 1735; 


ſuppoſe lands purchaſed after the date, and before the 
atteſtation by the third witneſs, will the lands paſs? 


certainly not. On the other hand it was argued for 
the deviſee, that a will executed before three witneſſes, 
tho' at three different times, is good; the ſtatute not 
requiring they ſhould all be preſent at the ſame time. 
The requiſites under the ſtatute are, that the teſtator 
ſhould ſign in the preſence of three witneſſes at leaſt, and 
that they ſhould atteft in his preſence. It would there- 


fore be adding new requifires which the act does not 


mention, and in effect be making a new law. By 
the lord chief juſtice Lee: This caſe depends upon the 
words of the ſtatute. The requiſites in the ſtatute are, 
that three witneſſes ſhould atteſt his ſigning, but it doth 


not direct that the three witneſies ſhould be all preſent 


at the ſame time. Here you have the oath of three. at- 
teſting witneſſes. This is the degree of evidence re- 
quired by the ſtatute. And the ſame credit is given to 
three perſons at different times, as at the ſame time. 
We cannot carry the requiſites farther: then the ſtatute 
direfts. The act is filent as to this particular. It would 
therefore be making a new requifite. The figning is the 
lame act reiterated. the teſtator went cyer his name 
again, and declared it to be his lat will. —And 
judgment 
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judgment was given againſt the heir at law. 2 Athyns, 
176. | ; 
E. 31 G. 2. Carleton on the demiſe of Griin v. Griffin. 
On a ſpecial verdict it was ſtated, that 7% Griffin, on 
the 2d of May 1752, wrote upon a ſheet of paper with 
his own hand, as follows: ** Know all men by theſe 


<< preſents, that I John Griffin make the aftermentioned 


© my laſt will and teſtament ;”” and therein he made ſe- 


veral diſpoſitions of his real and perſonal eſtate ; and ſub- 
ſcribed it at the ſame time when he wrote it; but there 


was no ſeal or witneſs to it, And on the 5th of January 
1754, he wrote on the ſame ſheet of paper, © Memo- 
„ randum, whereas I have laid out on a lighter [and ſo 


on ]—all theſe, at my death, ſhall be at my wife's diſ- 
„ poſal: And this not to diſannul any of the former part 


* made by me the 2d of May 1752. Witneſs my 


© hand John Griffin.” All this latter writing related 


only to the perſonal eſtate ; and he ſubſcribed it in the 


preſence of three witneſſes; and then he took the ſaid 
ſheet of paper in his hand, and declared it to be his laſt 
will and teſtament, in the preſence of the ſaid three wit- 


neſſes; and then delivered it to them, and deſired they 
would atteſt and ſubſcribe it in his preſence, and in the 


preſence of each other; which they accordingly did. 


Upon this ſpecial caſe, one queſtion reſerved for the opi- 


nion of the court was, Whether the republication of the 
ſaid firſt will (made in 1752) upon the 5th of January 
1754, be a publication or republication of his firſt will 
within the ſtatute, It was argued, that this was no 
good will to paſs lands, beyond all doubt, till the 5th of 


January 1754; and what happened then, was neither a 
publication, nor a republication ſufficient to make it a 


ood will within the ſtatute. Here are two cdiſtinct in- 
| RP at two different times; the firſt unatteſted, re- 
lating to the real eſtate ; the ſecond, ſigned, publiſhed, 
and atteſted according to the ſtatute, relating to the per- 
ſonal, But the firſt was originally bad, and could not 
be made good by the ſubſequent tranſaction. By lord 
Mansfield and the court: The caſe is accurately ſtated ; 
for it is not ſtated to be either a will, or a codicil, but a 
ſheet of paper written,” It is a will of an illiterate man, 
drawn by himſelf, At firſt, in 1752, the teſtator did not 
know that any witneſſes were neceſlary. In 1754, he 
had found that they were neceſſary. Then he makes a 
ſubſequent diſpoſition: Which is a memorandum to be 


added to it. But he doth not call this a codicid; nor doth 


1 the. 


— 
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the caſe ſtate it to be ſo. He plainly conſiders the whole 

as one intire diſpoſition; and he expreſsly declares in 
the latter, that he doth not thereby mean to diſannul 
any part of his former deviſe or diſpoſition. There is 
not a titile in the latter that relates to the real eſtate; 
therefore the only intent of having the three witneſſes, 
was and muſt be to authenticate the former, The ſign- 
ing the former does no harm; it makes it more ſolemn, 
but doth not hurt it. Then the publication of it is, as 
of a will. He takes up the ſheet of paper; and holding 
up the ſaid ſheet of paper, ſays, It is my will, And cer», 
tainly, he did not mean a part of it only, but the Whole. 
of it. And he deſires them to atteſt it. All this muſt 


relate to the whole that was written on this paper. It 


muſt be conſidered as one intire will, made at different 
times, and atteſted agreeable to the ſtatute. And a man 


Is not obliged to make his whole will all at the ſame 


time. Burrow, Mansf. 549. 1 


In the preſence of the ſaid deviſor] E. 3 Fa. 2. Shires and 
Glaſcock. The queſtion was, Whether the will was made 


according to the ſtatute ; for the teſtator had deſired the 


witneſſes to go into another room, ſeven yards diſtant, to 
atteſt it, in which there was a window broken, thro? 
which the teſtator might ſee them. By the court; The 
ſtatute requireth atteſting in his preſence, to prevent ob- 


truding another will in the place of the true one: it is 


enough if the teſtator might ſee, it is not neceſſary that 
he ſhould actually fee them ſigning ; for at that rate if a 
man ſhould but turn his back or look off, it would vitiate 
the will. Here the ſigning was in the view of the teſta- 
tor, he might have ſeen it, and that is enough. So if the 
teſtator being ſick, ſhould be in bed, and the curtain drawn. 
2 Salk. 688. | 
But if the witneſſes ſubſcribe their names to the will, 
in a room adjoining to that where the teſtator lay, but 
out of his ſight, ſo as he could not fee them ſubſcribe 
their names; this is no good will within the ſtatute to 
paſs lands, becauſe the witneſſes in that caſe did not ſub- 
tcribe their names in the teſtator's preſence.* Gelb. 93. 
But it is not neceſfary that it appear upon the face of the 
will to have been ſigned in the preſence of the deviſor : As 
in the caſe of Hands and James, E. 9 G. 2. In ejectment 
brought by the plaintiff as heir at law, the queſtion was 
on a Caſe by conſent left to the opinion of the court, whe- 


ther it thall be left to a jury to determine, whether the 


witgefles 
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witneſſes to a will (being all dead) did ſet their names in 
the preſence of the teſtator, and this merely upon cireum- 


| ſtances, without any poſitive proof. = the court; This 
'h 


is a matter fit to be left to the jury, e witneſſes by the 
ſtatute ought to ſet their names as witneſſes, in the pre- 


ſence of the teſtator; but it is not required by the ſtatute 


that this ſhould be taken notice of in the ſubſcription to 
the will; and whether inſerted or not, it muſt be proved: 
if inſerted, it, doth not conclude, but the contrary may be 
proved. And if not concluſive, when inſerted ; the omiſ- 
ſion thereof ſhall not conclude that it was not ſo: and 
therefore it muſt be proved, by the beſt proof that the na- 
ture of the thing will admit of. Comyn. 531. | | 

And in the caſe of Croft and Pawlet, E. 12 G. 2. Upon 
a trial at bar concerning the execution of a will, it did 
not appear upon the face of it, that the atteſtation of the 
witneſſes was made in the preſence of the teſtator; which 
being objected to, a caſe was Cited, where lord chief juſtice 
Eyre held it a matter proper to be left to a jury, whether 
they believed it to be ſo done or not. And Mr juſtice: 
Chappel cited a caſe to the ſame purpoſe. To which 


the court aſſented; and they held it not to be neceflary to be 
inſerted in the will, that the atteſtation was in the preſence 
of the teſtator, tho* by the ſtatute it is neceſſary that it 
ſhould in fact be fo atteſted. Vin. Deviſe. N. g. 


Zy three or four credible wiineſſes] M. 1 N. Lea and Libb, © 
The teſtator made his will in writing, ſubſcribed by two 


witneſſes, and therein deviſed his lands. Afterwards he 


made a codieil, in which his will was recited ; and this - 


alſo. was atteſted by two witneſſes, one of which witneſſes 
was a witneſs to the will, but the other was a new wit- 
neſs, The queſtion was, whether this new witneſs ſhould 


make a third to the will. And it was adjudged that he 


ſhould not: It is true, here are three witneſſes to the in- 


tent and will of the teſtator; but there are only two to his 
will in writing: It is true likewiſe, that there are two 
witneſſes to the codicil; but thoſe are not witneſſes to the 


written will: ſo that there wants one witneſs to the will 
in writing. 3 Salk. 395 


| 93% | 
In the caſe of Tufnell and Page, E. 1740, it was held 


clearly by lord Hardwicke, that a will of a copyhold 
tenant, atteſted by one or two witneſſes, or even with- 
out any witneſs at all, is ſufficient to declare the uſes 
of a ſurrender which he has made; and the reaſon is, be- 


_ cauſe the party is in by the ſurrender, and not by the will, 


Barnard. Cha, Ca, 12. 
T herefure 
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it is of terrible conſequence that witneſſes to wills ſhould 
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Therefore where there is à general devife of lands, and 
there is no ſurrender of the copyhold lands to the uſe of 


the will, the conſtruction at law is, that they do not paſs 


by the will; for copyhold lands are not properly the ſub- 
ject of a deviſe, as they paſs not by the will, but by the 
ſurrender. 1 Athyns, 388. $695 SHE IO 


Credible witneſſes] M. 34 Cha. 2. Hudſon's caſe. TW O 
witneſſes ſwore, that the teſtator did not publiſh it as bis 
will, but that another guided his hand, and that the teſta - 
tor made his mark but ſaid nothing, nor was he capable. 
On the other fide, it was proved, how that the teſtator 
had made two former wills, and in them had deviſed his 
Jand in the like manner as by this will, and that he died 
of a conſumption, and was ſenſible to the laſt ; and how 
that three days after making his laſt will, he was ſenſible. 
and able to diſcourſe, and ſo continued till within fix, days 
of his death; hereupon it appeared, that the witneſſes had 
been dealt with, To which the counſel on the other fide 
urged, that if the witneſſes were not to be believed, then 
there would not be three witneſſes to the will, and ſo no 
will within the ſtatute. To which Pemberton chief juſtice 
anſwered, that if there were three witneſſes to a will, 
whereof one was a thief or perſon not credible; yet the 
words of the ſtatute being ſatisfied, and he having colla- 
tera] proof to fortify the will, he would direct a jury to 
find it a good will: and as to this caſe, he ſaid it was not 
probable, that a perſon in his ſenſes (as they are not able 
to diſprove him to be) would ſuffer another to guide his 
hand to a writing and not ſay any thing; and that there- 
fore they took it he did publiſh it: And he remembred 
Digges's caſe, where the ſcrivener wrote the will, and two 
others were witneſſes; the ſcrivener ſwore the teſtator 
was compos, and the two. other ſwore he was not 
compos; the court ſtopped theſe two from going away till 
verdict was brought in, which found the will a good 
will, and then committed the two witneſſes to the feet; 
for if this was ſuffered, it would be in any man's power 
todeſtroy another's will. So likewiſe did the court here 
commit the witneſſes, and took ſecutity of the plaintiff 
to proſecute them for perjury, Sin. 79. 

And in the cafe of Alexander and Clayton, E. 8 G. z. 
where a woman had iworn againſt her own atteſtation, M. 
juſtice Yates ſaid, ſhe ought not to have been admitted 
to give this evidence. And lord Mansfield obſei ved, that 


be 


e . 
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be tampered with to deny their own atteſtation. But, 


he ſaid, that will not invalidate the will: for there are 


caſes where where one witneſs hath ſupported a will, 


by ſwearing that the other two atteſted, though thoſe 


two have, denied that they did. ſo. Bur. Mang. 


2224. 
In 1 L. Raym. $5. it is ſaid, that if the ſpiritual court 


refuſe the evidence, of the oi to prove a will in which 
the father is a legatee, no prohibition is grantable. And 


before the delegates; Thete were three witneſſes to prove 
a nuncupative will, two of them were without exception, 
and the third was 22 to the legatee : the ſtatute of frauds 
requires three competent witneſſes; the queſtion there- 


fore was, whether theſe three were ſufficient, the ſon not 
being an evidence by the ſpiritual law; and adjudged, 
that they were; becauſe two only were required by the 


ſpiritual law, and the third was a good witneſs N 
the intent of the act of frauds. 


And altho' it was a general rule in the Roman law, 
that no one ſhould be permitted to bear teſtimony in his 
own cauſe ; yet legataries were allowed to give evidence 
upon this diſtinction, that they were particular and not 
univerſal ſucceſſors, and that a teſtament would be valid 
without legataries. The difficulty alſo, which muſt fre- 
quently have occurred, in obtaining ſo great a number of 
witneſſes as ſeven, might probably induce the Romans to 
be leſs ſtrict, as to the perſons whom they admitted upon 


this occaſion. But by the practice of the eccleſiaſtical 


courts of this kingdom, which have the ſole cognizance 
of the validity of all wills as far as they relate to per- 
ſonal eſtate, no legatee, who is a ſubſcribed witneſs to the 


will, by which he is benefited, can be admitted to give 
his 1 in foro ae ee ee as to the validity of 


that will, till either the value of his legacy hath been 
paid to him, or he hath renounced it; and in caſe of 


payment, the executor of the ſuppoſed will muſt releaſe 
all title to any future claim upon ſuch ſuppoſed legatee, 


who might otherwiſe be obliged to refund, if the will 
ſhould be ſet aſide; and a releaſe in this caſe is always 
made, to the intent that the legatee may have no ſhadow 
of intereſt at the time of making his depoſition. The 


ſame practice alſo prevailed at common law, in regard to 


witneſſes who were benefited under wills diſpoſing of real 
eſtate, And if a legatee, who was a witneſs to a will, 
had refuſed either to renounce his legacy, or to be paid a 


ſum of money in lieu of it; he could not have been 


com- 
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compelled by law to deveſt himſelf of his intereſt; and 
whilſt his intereſt continued, his teſtimony was uſeleſs. 
And this was determined in the caſe of Anſley and Dow- 
ing, E. 19 G. 2. which was thus: James Thompſon * 
eſquire made his will, by which he diſpoſed of his real 
eſtate, and gave to one John Hailes and his wife 101 
each for mourning, and an annuity of 201 to Elizabeth 
Hailes the wife of John. This will of James Fhompſon 
was regularly atteſted, as the ſtatute directs, by three 
witnefles, of which number the above named John Hailes 
Was one; and he refuſed to be paid 201 in lieu of his 
wife's legacy and his own, The cauſe was thrice argued 
at the bar, and the judges of the king's bench were una- 
nimouſly of opinion, that a right to deviſe lands is not 
a common Jaw right, but depends upon powers given by 
ſtatutes, the particulars of which are, that a will of 
lands muſt be in writing, ſigned and atteſted by three 
credible witneſſes in the preſence of the deviſor; that 
theſe were checks to prevent men from being impoſed 
upon; and certainly meant, that the witneſſes to a will 
(ho are required to be credible) ſhould not be perſons 
who are intitled to any benefit under that will; and that, 
therefore John Hailes was not a good witneſs. (Str. 
1254.) But this very fingular caſe, and the unanimous 
opinion of the judges upon the meaning and intent of the 
ſtatute of frauds and perjuries, gave riſe to the act of 
parliament here following. Harr. Juſtin. B. 2. p. 49, 


9 | 
Which act is that of the 25G. 2. c. 6, and runs thus: 
' Whereas ſome doubts have ariſen on the aft. for prevention of 
frauds and perjuries, who ſhall be deemed legal witneſſes with- 
in the intent of the ſaid act, it is enacted, that if any perſon 
' ſhall alte/t the execution of any will or codicil which ſhall be 
made after Fun. 24. 1752, to whom any beneficial deviſe 
legacy eflate intereſt gift or appointment of or affifting any 
real or perſonal eſlate (ather than and except charges on lands 
tenements or hereditaments for payment of any debt or debts) 
Hall be thereby given or made; ſuch deviſe legacy eſtate intereſt 
. gift or appꝛiniment ſhall, ſo far only as concerns ſuch perſon 
atteſting the execution of ſuch will or codicil, or any perſon 
claiming under him, be utterly null and void; and ſuch per- 
ſen ſhall be admitted as a witneſs to the execution of ſuch 
wil; or codicil within the intent of the ſaid act, notwithſtand- 
wg ſuch deviſe legacy eftate intereſt gift or appointment men- 
tioned in ſuch will or codicil. ſ. 1, 


And 
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And in caſe by any will er codicil any lands tenements or 
hereditaments are or ſhall be charged with any debts or debts; 
and any creditor, whoſe debt is ſo charged hath atteſted or 
ſhall atteft the execution of ſuch will or codicil; every ſuch 
creditor, notwith/landing ſuch charge, fhall be admitted as a 
witneſs to the execution of ſuch will or codicil, within the in- 
tent of the ſaid act. ſ. 2. 


Ard if any perſon hath atięſted the execution of any will hp. 


codical already made, or ſhall atteſt the execution of any will or 
codicil which fhail be made on or before Tun. 24. 1752, to 
whom any legacy or bequeſt is or ſhall be thereby given, whether 


charged upon lands tenements or hereditaments, or not; and 


ſuch perſen before he ſhall give his teſtimony concerning the exe- 
cution of any ſuch will or cod cil, fhalt have been paid, or 
have accepted or releaſed, or ſhall have refuſed to accept ſuch 
legacy or bequeſt, upon tender made thereof; ſuch per ſon ſhall be 
admitted as a witneſs to the execution of ſuch will or cadicil, 
within the intent of the ſaid act, notwith/landing ſuch legacy or 
bequeſt, ſ. 3. 

Provided that, in caſe of ſuch tender and refuſal as afore- 
ſaid, ſuch perſon ſhall be in no wiſe intitled to ſuch legacy or 
bequeſt, but fhall be for ever afterwards" barred therefrom ; 
and in caſe of ſuch acceptance as aforeſaid, ſuch perſon ſhall 
retain to his own uſe the legacy or bequeſt which ſhall have been 


fo paid ſatisfied or accepted, notwithſlanding ſuch will or co- 


dicil all afterwards be adjudged or determined to be void, 


* 


for want of due execution, or for any other cauſe or defect 


whatſoever. ſ. 4. . a 

And in caſe any ſuch legatee as aforeſaid, wha hath atteſted 
the execution of any will or codicil already made, or ſhall at- 
teſt the execution of any will or codicil which ſhall be made on 
or before the ſaid 24th day of June 1752, ſhall have died in 


. the life time of the teſtator, or before he ſhall haue received 


or releaſed the legacy or bequeſt ſo given to him as aforeſaid, 
and before he ſhall have refuſed to receive ſuch legacy or be- 
9g, on tender made thereof; ſuch legatee ſhall be deemed a 
legal witneſs to the execution of ſuch will or codicil, within the 
intent of the ſaid aft, natwith/landing ſuch legacy or begueſt. 
Pages h 


RY 
Provided always, that the credit of every ſuch witneſs, ſo. 


atte/ling the execution of any ſuch will or codicil, in any of the 


caſes in this act before mentioned, and all circumſtances re- 


lating thereto, ſhall be ſubject to the conſideration and determin- 
ation of the court and the jury, before whom any. ſuch witneſs 


ſhall be examined, or his teſtimony or atte/lation made uſe of ; _ 
er of the court of equity, in which the te/limony or atteſtation. 
of 


> 
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of any ſuch witneſs ſhall be made uſe of ; in like manner to all 
intents and purpoſes, as the credit of witneſſes in all other caſes 
ought to be conſidered of and determined. ſ. 6. | 

Aud no perſon, io whim any beneficial eflate intereſt gift or 
appointment ſhall be given or made, which is hereby enafted_ 
to be null aud void as aforeſaid, or who Hall have refuſed to 
receive any ſuch legacy or bequeſt, on tender made as aforeſaid, 
and who ſhall have been examined as a witneſs concerning the 
execution of ſuch will or codlical, ſhall after he ſhall have been 
ſo examined, demand or take poſſeſſion of, or receive any profits 
er benefit of or from any ſuch eſtate intere/t gift or appoint- 

nent, fo given or made to him, in or by any ſuch will or co- 
dicil; or demand receive or accept any ſuch legacy or bequeſt, or 
any fatrsfattion or compenſation for the ſame, in any manner 
or under any colour or pretence whatſoever. ſ. 7. 

Provided, that nothing herein ſhall extend to the caſe of any 
heir at law, or of any deviſee in a prior will or codicil of the 
ſame teflator executed and atte/ied according to the ſaid recited 
act, or any perſon claiming under them reſpectively, who has 
been in quiet poſſeſſion for the ſpace of tw9 years next pre- 
ceding the ſixth day of May 1751, as to ſuch lands tenements 
and hereditaments, whereof he has been in quiet poſſeſſion as 
aforefaid ; nor to any will or codicil, the validity or due exe- 
cution whereof hath been conteſted in any ſuit in law or 
equity commenced by the heir of ſuch deuiſar, or the deviſee in 
any ſuch prior will or cadicil, for recovering the lands tene- 
ments or hereditaments mentioned to be deviſed in any will ur 

caodicil fo conteſted or any part thereof, or for obtaining any 
other judgment or decree relative thereto, on or before the ſixth 
day of May 1751, and which has been already determined in 
favour of ſuch heir at law or deviſee in ſuch prior will or 
codicil, or any perſon claiming under them reſpectively, or 
which is fill depending, and has been proſecuted with due di- 
ligence; but the validity of every ſuch will or codiril, and the 
competency of the witneſſes thereto, ſhall be adjudged and deter- 
anined in the ſame manner, to al! intents and purpoſes, as if 
this att had never been made. 1. 8. 

Provided nevertheleſs,” that no poſſeſſion of any heir at law 
or deviſee in ſuch prior will or codicil as aforeſaid, or of any 
perſon claiming under them reſpeftively, which is con/iflent 
with, or may be warranted by or under any will or codicil at- 

' teſted according to the true intent and meaning of this act, or 
where the eſtate deſcended or might have deſcended to ſuch” heir 
at law, till a future or executory deviſe, by virtue of any will 
or codicil attefled according to this act, ſhould er minht tate 
effeft, ſhall be deemed to be a poſſiſian within the intent aud 


meaning of the clauſe herein laſt before contained. 1. . 
Afterwards. 


14 
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Afterwards, this matter came in conſideration again, in 
the caſe of //ndbam and Chetwynd, M. 31 G. 2. Which 
was on an iſſue out of chancery, deviſavit vel non. to try 
the validity of the will of one Mr Chetwynd deceaſed. 
The jury found a ſpecial verdict, with regard to the at- 
teſtation of this will; wherein it was ſtated, that the 
teſtator died Mar, 17. 1750, leaving the will in queſtion, 
which was regularly atteſted by three ſubſcribing witneſ- 
ſes, Higden, Squire, and Baxter; that the teſtator was 
indebted about 18000 | upon mortgage of his real eſtate, 
and left a perſonal eſtate tothe amount of 139721, which 
was greatly ſuperior to all his ſpecialty and ſimple con- 
tract debts ; that he charged his real eſtate with the pay- 
ment of his debts. and legacies z that at the time of at- 
teſting this will, he was indebted to Higden the witneſs 
(who was an apothecary) about 11], and at the time of 
his death about 181, which had been paid off by the 
. executor. before the 1 of the iſſue; that he was in- 
debted to Squire and Baxter, the other witneſſes, who 
were two attorneys in partnerſhip, about 2801, at the 
time of atteſtation, which-alſo (except a ſmall miſtake in 
miſcaſting) was out-ſet or diſcharged beſore the day of 
trial. If theſe were three credible witneſſes within the 
ſtatute of frauds, the jury found the deviſe to be ſuffi- 
cient; otherwiſe inſufficient. 

It was argued by ſerjeant Prime for the plaintiff ; firſt, 
That the fads, as ſtated, did not make them e e 
witneſſes; ſecondly, That ſuppoſing them to have been 
intereſted, yet the intereſt was, removed before the time 
of trial. As to the firſt: They are no legatees, and de- 
rive nothing from the gift of bounty of the teſtator; they 
were juſtly intitled to payment of their debts, tho“ no 
will had ever been made; the perſonal aſſets were the 
proper fund for them to reſort to, and that is ſufficient to 
pay their demands; ſo that they are not intereſted in the 
charge on the real eſtate. As to the ſecond point: They 
were competent witneſſes at the time of examination, 
their debts being then diſcharged. The word credible in 
the ſtatute is an ambiguous expreſſion, and capable of 
many ſenſes; but there ſeems to be a parliamentary ex- 
poſition thereof in the ſtatute of 4 & 5 An. c. 16. / 14. 
whereby three witneſſes are required to authenticate a 
nuncupative will, and it is declared, that ſuch as are 
good witneſſes in als at common law, ſhall be deemed 
good witneſſes to eftabliſh a nuncupative will. Now 
allowing the ſame expoſition to take place in the ſtatute 


of 


* 
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of frauds; then, as theſe witneſſes would be unexcep- 
tionable on à trial at law in reſpect of intereſt, ſo they 
are competent (and therefore credible) witneſſes to the 
preſent deviſe. And in this, and the former argument, 
there were cited divers caſes to this purpoſe. 

On the other fide, Mr Norton argued for the defendant ; 
that at the time of the atzz/ation the witneſſes were in- 
tereſted, and therefore incompetent ; and that this, and 
not the time of examination, is the proper time of in- 
ſpecting their credibility ; elſe it would open greater op- 
portunities of fraud and perjury, than before the act; it 
would be ſetting up witneſſes to hire; and would put the 
validity of the will in the power of the witneſles, by re- 

leaſing or not releaſing their intereſt, If a witneſs is. 
unexceptionable at the time of atteſtation, and afterwards 
- becomes infamous or inſane; the will is nevertheleſs a 
good will: which proves that his condition at the time of 
atteſtation is alone to be regarded. And to this purpoſe 
were cited alſo divers caſes; and it was obſerved, that 
moſt of the caſes cited on the other ſide were prior to the 
ſtatute of frauds, He inſiſted, that the word credible 
means ſomething more than competent : the law required 
competency before; and it is not to be imagined, that 
the learned compiler of this ſtatute (lord Hale) would 
put in a word, which at beſt was ſuperfluous: That in 
the ſtatute of the 13 C. 2. againſt deerſtealing, and in 
all the game laws, the expreſſion of credible witneſs is 
uſed, which hath always been underſtood to mean more 
than competent, and to give the juſtices a diſcretion 
: whether they will convict upon ſuch teſtimony or not, 
tho” the witneſs was in law ſtrictly admiſſible. And he 
inſiſted on two caſes, as direAly in point; viz. Hilliard 
and Jennings, 1 L. Raym. 505. And Anfty and Dowſt ng, \ 
19 G. 2. 

On the argument, lord Mansfield expreſſed his doubts 
of that generally received opinion, that lord Hale drew 
the ſtatute of frauds, 29 C. 2. he having died in 1676, 
in the 28 C. 2. and obſerved alſo, that the ſtatute of the 
4& 5 An. was enacted to check the extravagant notions 

of ſome civilians, by which they excluded from bein 
witneſſes the children and family of the teſtator, as wel 
as of the legatee; ariſing from a fiction in the Roman law, 
by which teſtaments are tranſacted in the form of a ſale 
between' the deviſor and the deviſee, to which none -# 
either family were allowed to be witneſſes, 
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| Afterwards in the ſame term, lord Mansfield delivered 


the opinion of the court, In this caſe the real eſtate is 
only charged with payinent of debts, as an auxiliary fund 


to the perſonalty ; which ſtands in need of no aſſiſtance, 


being it ſelf much greater than the debts : and at the time 
of trial, the three witneſſes were not creditors to either 
the real or perſonal eftate, but were ſo at the time of at- 


teſtation. And herein the queſtion is, whether this be a 


valid atteſtation, according to the ſtatute of frauds, "This 
is a doubt which ſprang out of the general queſtion in 
Anſiy and Dowfing, whether a benefit to a witneſs ariſing 
from a will ſhall annul his teſtimony, tho? at or after the 


teſtator's death he becomes totally diſintereſted, The 


ſolution of this queſtion depends upon general principles; 


not upon the words of the ſtatute. The ſtatute declares 


no incapacity, lays down no legal conditions for admit- 
ting witneſſes, The word credible is no term of art: it 
has only one ſignification, and that univerſally received: 
it is never uſed as ſynonymous to legal competency: it 
preſuppoſes evidence to have been already given, The 
conſideration of competent, is previous to that of cre- 


_ dible ; and in the ſtatutes which have been mentioned at 


the bar, the expreſſion ſo frequently uſed of credible wit- 
neſſes, is never conſtrued to mean competem. To 
make the validity of a will depend upon the credibility of 
the witneſſes, would be abſurd ; ſince the teſtator could 
never foreſee what credit might hereafter be given to 
them. It is true, that in Butler and Baker's caſe, 3 Ce. 
36. the third caution there given is, to call credible wit- 
neſſes: But that is only a looſe and caſual expreſſion ; 
tho” perhaps the penner of this ſtatute might take his hint 
from thence. I cannot conceive (for the reaſons I for- 
merly mentioned) that this ſtatute was drawn by lord 
Hale, any further than perhaps by leaving ſome looſe 
notes, which were afterwards unſkilfully digeſted, I 
therefore think, that the epithet credible, in this ſtatute is 
uſed as a word of courſe, but is unfortunately miſapplied: 
if it ſignifies competent, that is implied in the word 


- witneſs alone; if it ſignifies any thing more than compe- 


tent, it is (as was before obſerved) abſurd, Perpetual 
doubts have ariſen upon every clauſe of this ſtatute, not 


only among the unlearned, for whom it ought to have 


been calculated; but even among the learned alſo. In 
a ſtatute ſo inaccurate, I therefore think the word credible 
might accidentally ſlip in, and ought not to be attended 
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to as if it carried any ſpecial legal meaning. I ſhall 
therefore conſider the ſtatute, as only requiring the at- 
teſtation of three ſubſcribing witneſſes, that is, legal com- 
petent witneſſes; and cannot but obſerve, that the ne- 
ceſſity of having ſubſcribing witneſſes to any inſtrument 
never exiſted before in this country. The ſtatute deter- 
mines no point of time for the competence of witneſſes; 
and as I think that competence is not confined to the 
time of atteſtation, ſo I think that the incompetence of 
witneſſes at the time of examination could never be in- 
tended for a queſtion by the legiſlature, ſince however 
competent at the time of atteſting, they may become in- 
ſane or infamous before the time of examination. 

The competence of witneſſes to wills, muſt therefore 
depend upon the general rules of competence for all other 
witneſſes, I will therefore conſider, firſt, How this mat- 
ter of competent atteſtation would have ſtood upon gene- 
ral principles, ſuppoſing no judicial determination had 
been given: Secondly, How the authority of judicial de- 
terminations ſtands; for if there are any in point, they 
are certainly proper to be adhered to: And, thirdly, How 
theſe two rules may be applied to the preſent caſe. 
Firſt, As to general principles: The power of deviſing 
ought to be favoured, Tt naturally follows the right of 
property. It ſubſiſted in this kingdom before the con- 
. queſt, and till about the reign of king Henry the ſecond, 
when it ceaſed by conſequence of feudal tenure, not from 
any expreſs prohibition. The doctrine of uſes revived 
this power; and the ſtatute of uſes again accidentally 
checked it. This occaſioned the ſtatute of wills to be 
ſoon after made; which received a great enlargement by 
the alteration of tenures in the reign of king Charles the 
Tecond. And this teſtamentary power over property is 
more reaſonable in this kingdom, than ever it was among 
the Greeks and Romans; fince by reaſon of primogeni- 
ture, and other exclufive rules of deſcent, the ſucceſſion 
ab inteſtato amongſt us is not ſo equal and univerſal as 
among thoſe people. The ſtatute of the 29 C. 2. was 
not meant to check this power, but only to guard againſt 
fraud. In theory it ſeemed a ſtrong guard: In practice it 
may be ſome guard : But I believe more fair wills have 
been deſtroyed for want of obſerving its reſtriftions, than 
fraudulent wills obſtructed by its caution, In all my 
experience at the court of delegates (and J have heard the 
fame from many learned civilians), I never knew a frau- 
dulent will which was not legally atteſted, Courts of 
4 Es | juſtice 


—— 
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juſtice ought therefore to lean rather againſt, than in ſup- 


port of, any too rigid formalities. ; ; 6 
_ . Suppoſe the ſubſcribing witneſſes honeſt, how little 
need they know? They do not know the contents ; 
they need not be together; they need not ſee the teſtator 
ſign; they need not know it to be a will, At the time 


this act was made, the law rejecte no witneſs to prove 


a will, unleſs at the time of his examination his teſtimony 


tended to ſupport his own title, and inable himſelf to 
hold or recover an intereſt under it. In the eccleſiaſtical 
court, the probate is concluſive to every one as to ever 


part. If a legatee came to prove it, he intitled himſelf 


to his legacy. But if the legacy was contingent, and 
at the teſtator's death could not take effect; if he had 
the ſame or a greater intereſt, tho? the will ſhould be ſet 
aſide; he was a witneſs : a releaſe, payment, or tender, 
made him a witneſs. In the courts of common law, 


where the witneſs had a charge upon land deviſed to an- 


other, he was juſt in the caſe of a perſonal legatee. If 
he had as great an intereſt the other way; if his intereſt 
at the teſtator's death could never take effect; if there 
was a releaſe, and I will add, as by neceſſary conſe- 
quence, if there was payment or tender; he was a 
witneſs, Nice objections, of a remote intereſt, which 
could not be paid or releaſed, though they held in other 
Caſes, were not allowed to diſqualify a witneſs in the 
caſe of a will : As pariſhioners might prove a deviſe to 


the uſe of the poor of the pariſh for ever. 2 Sid. 109. 
| Intereſt in a witneſs is certainly an objection to his com- 
petency: This ariſes from a preſumption of bias: It is 
no poſitive diſability; as if a particular age was required 
and wanting in a witneſs: It is only preſumptive; and 
preſumptions only ſtand until the contrary is made appa- 
rent: If the bias be taken off, the objection ceales. 
There is no preſumption of bias in a witneſs, who at the 
time of ſigning probably knew not the contents of the 
teſtator's will, and after his death is diſcharged from, or 
has renounced all intereſt ariſing from thence. Nothing 
can be more reaſonable, than to allow this objection of 


intereſt to be purged by matter ſubſequent to the atteſta- 
tion, and previous to the trial, if it were only for the 


benefit of third perſons. Shall tokens of kindneſs to friends, 
ſervants, or the like, who may be unwarily called in as 
witneſſes, vitiate a ſolemn and well-weighed diſpoſition 


of a man's eſtate; when by payment or releaſe this in- 


tereſt may be at once removed? This ſeems the more 


G 2 unreaſonable, 
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unreafonable, ſince there are methods by which legatees 
may by circuity be witneſs to a deviſe in their own 
favour, ' without either payment or releaſe : If land be 
once charged with legacies by a well atteſted will ; lega- 
cies may be given by an unatteſted codicil to the witneſ- 
ſes of that very will, : | 
As to the judicial authorities: In all caſes of 5 

it hath often been determined, that a releaſe takes off all 
objection in point of intereſt. And therefore I give cre- 
dit to the dictum of judge Powis, in Finer, Tit. Evi- 
dence. F. ſect. 53. not on the authority of the reporter, 
but becauſe it is conſonant to the known practice of Weſt- 
minſter-hall in other caſes; viz. That it had been ſo- 
lemnly agreed by the judges, that where a perſon had 
a legacy given, and did releaſe it, he was a good wit- 
neſs to prove the will. The caſe of Hiihard and 
Jennings (of which, Carthew's is the beſt report, he hav- 
ing been council in the cauſe) in ſubſtance is much the 
fame as that of Anſley and Douſing. In this laſt caſe, the 
wife of one of the witneſſes had an annuity charged on 
the lands deviſed ; no releaſe was had; no payment, no 
tender, could be made; and as huſband and wife are con- 
ſidered as one perſon, this was a material objection to his 
teſtimony; and it was upon the particular circumſtances 
of that caſe, and not upon any general doctrine, that the 
judgment in that caſe was founded, as Mr juſtice Deniſon 
ſoon after affured me, It is true, the lord chief juſtice Lee, 
in delivering his opinion, went into the general point, and 
argued as if the credit of a witneſs could not be purged 
or varied by any act ſubſequent to the atteſtation ; which 
he grounded on a maxim of the Roman Jaw, conditionem 
teſtium inſpicere debemus eo tempore cum fignarent + But this 
was not ſufficiently conſidered ; as will appear from a ſhort 
view of the Roman teftaments, which originally could 
only be made as a legiflative act in procintt, or in comitiis 
calatis ; but after the law of the twelve tables, which 
gave the power of private teſtaments, teſtamentary matters 
were uſually tranſacted per es et libram, under the fiction 
and in the form of a ſale or contract before the teſtator 
and the legatees. Theſe ſymbols were uſed before the 
introduction of written inftruments; and to this ſymboli- 
cal ſale five, and afterwards to the written inſtrument 
ſeven witneſſes were required, who muſt be citizens, free- 
men, adults, and attended with other qualifications. This 
poſitive capacity was the condition of the witneſſes refer- 
red to in the Roman law; which was requilite to be in 
2 | 5 them 
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them at the time of their atteſtation or ſigning, and not 


afterwards; in like manner as where a ſurrender muſt be 


made into the hands of two copyhold tenants, it will not 
be good if made into the hands of a ſtranger, tho' he 
ſhould afterwards become a copyholder. The intereſt of 
the witneſſes was not in the contemplation of the law; 
for heirs were admitted as ſubſcribing witneſſes after the 
ſymbolical ſale had ceaſed, as were alſo ce/ui que truſts 
and legatees. The conſequence of this doctrine of lord 
chief juſtice Lee was, that no creditors or legatees, if 
the hs was Charged to pay them, could at any rate 


be good witneſſes. And yet when lord Aylefbury 


died in February 1746, leaving a new made will, wit- 
neſſed by three - ſervants, to all of whom he had left 
legacies charged on lands, which they releaſed before 
examination, and it. appearing that by a former will 
dated in 1744, and witnefled by other perſons, he had 
left the ſame legacies, the lord cMancellor in 1748 held 
them to be good witneſſes to the ſecond will, for it 
was indifferent to them which will ſhould ſtand good, 
and beſides they had releaſed. And in the caſe of Baugh 


and Holloway, 1 P. Will. 557. Lord Raymond lays down 


the ſame general doctrine that I would now eſtabliſn; and 
alſo another point, which agrees with my opinion, that 


an intereſted witneſs may prove a deviſe to another, tho? 


not to himſelf. In all judicial determinations, deviſes 
have been conſidered, not in the nature of wills by the 
Roman law, but as diſpoſitions and conveyances of real 
eſtates; whence it is, that by ſuch diſpoſition of all 
one's eſtate, lands that are purchaſed ſubſequent there- 
to will not paſs: Therefore the intereſt of witneſſes 
to deviſes ſhould be governed by the ſame rules, as in 
all other written diſpoſitions of real eſtates. As to the no- 
tion ſtarted in the argument of Anſtey and Douuſing, of 
four deviſee witnefles dividing an ettate among them- 
ſelves, by 4 e atteſting for each other; this 
might as well be affected by four diſtinct deviſes ſe- 
parately atteſted by three of them in rotation: But in 


either caſe, the very contrivance would appear ſo fraudu- 


lent, as alone to be ſufficient to ſet it aſide. 

With reſpect to the preſent caſe on its own particular 
circumſtances : — Theſe witneſſes are in the nature of 
legatees ; not ſeveral deviſes. . The preſumption of in- 
tereſt at the time of atteſtation, is taken off at the 
death, by the principal funds being wore than ſuffici- 
ent: It is taken off before the trial, by the webs 
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being paid. But the benefit, at the time of atteſtation, 
was nothing. » It doth not appear the principal funds 
then were deficient. The legacy is a bare poſſibility, 
vpon a contingency, which contingency never happened. 
But I will go farther; I think a charge to pay debts 
ought not to incapacitate ſubſcribing witneſſes, altho' they 
wanted and claimed the benefit of it. Every honeſt 
man ſhould make thar charge in his will. He who 
omits it, is ſaid to fin in his grave. Fraud cannot be 
preſumed, from inſerting a clauſe which it would be ini- 


quitous not to put in. No man would reſort to wicked 


and fraudulent practices, to get his debt charged upon 
land by the will of his debtor, If he ſuſpected the 
debtor's circumſtances, he would not ſtay till his death, 
or truſt to a revocable ſecurity. The preſumption of 
fraud in this caſe would be againſt juſtice and truth; 
and the public inconvenience ſo great, that hardly a will 
could ſtand. This Mars ought to be in every will. 
The perfons attending upon a dying teſtator, and there- 
fore moſt common witneſſes, are generally in ſome de- 
gree creditors; ſuch as ſervants, parſon, attorney, and 
apothecary: and the diſallowing ſuch perſons to be 
witneſſes cannot anſwer any ends of public utility, 
Upon the whole, we are all of opinion, That this will 
is duly atteſted by three witneſſes. | 
. Afterwards, in the caſe of Hindſen and Kerſey, E. 5 
G. 3. a ſpecial caſe was reſerved from Appleby aſhzes 
before Mr. juſtice Bathurſt in 1760, which was thus: 
John Knott, being ſeiſed of a meſſuage and other te- 
nements, at Mauls Meburn in the county of Weſt- 
morland, by his will bearing date Auguſt 16, 1734, 
(which was before the mortmain act of 'g G. 2. and 
therefore that was out of the queſtion) deviſes his meſ- 
ſuage and lands in the will particularly mentioned (after 
the death of his wife,) to John White, Chriſtopher Moſs, 
Henry Holme, Wiliiam Dent, Robert Burra, and Wil- 
liam Burra, in truſt, that they and their ſucceſſors for 
ever diſpoſe of the rents and profits to poor orphans, 


need, and impotent people within the townſhip of Mauls 


Meburn, and put out the children of ſuch poor people 
apprentices, Other lands and tenements there he de- 
viſed to his wife for life, remainder to Anne Gibſon for 
life, remainder to Mary Brown for life, remainder to 


Anne Hebſon in fee. Anne Gibſon (after the wife's 


death) entred as deviſee on that part deviſed to her; and 
the heirs at law brought an ejectment, alledging that 


the will was not duly atteſted according to the ſtatute 


of 


perſon except himſelf, 


wits.” Form and manner. 


of fraüds. The witneſſes were two of the ſaig 8 
Henry Holme and Robert Burra, and the third John 
Mitchel; all of whom, at the time of the atteſtation, 


and at the death of the teſtator, and long after, were re- 


ſpectively ſeized of meſſuages and tenements in the ſaid, 
townſhip of Mauls Meburn, and were aſſeſſed to and paid 
the poor tax there. But before the time of trial, the 
ſaid Henry Holme and Robert Burra releaſed all their in- 
tereſt under the will to the other truſtees, and they and 
alſo John Mitchell conveyed away their reſpective meſ- 
ſuages and tenements within the ſaid townſhip. The. 
74 was, whether under theſe circumſtances, the. 
aid writing purporting to be the will of the ſaid John. 
Knott was ſufficient and effectual to paſs the aforeſaid 
lands and tenements to the ſaid Anne Gibſon ? — Upon 
the hearing of this cauſe in the court of common pleas, 
the three puiſne judges delivered their opinion in favour 
of the will; and the lord chief juſtice Pratt (afterwards 
lord Camden) declared his opinion againſt it, and argued 
to the following effect: Two queſtions ariſe out of this, 


will; firſt, whether it is executed according to the ſta- 
tute of frauds ; and, ſecondly, If not, whether the ob- 
jection to it is cured by the late act, In handling this 


ſubject, I ſhall be obliged to differ from the opinion of 
court of king's bench delivered by Jord Mansfield in 


the caſe of Wyndham and Chetwynd; or rather (for ſo 


J wiſh to put it) I ſhall agree with the judgment of the 
ſame court delivered by lord chief juſtice Lee in the caſe 
of Anſtey and Dowling. For as both the opinions are 
juſtified by authorities of equal weight, a man may take 
either ſide without hazarding his reputation. The caſe 
of. Wyndham and Chetwynd ſuppoſes that the word cre- 
dible in the act is only a word of courſe, and ought not 
to be attended to as conveying any ſpecial legal meaning; 
and that the other word witneſs is to be expounded by 
common law analogy. From whence this rule was taken, 
that as at common law no man was allowed to be a wit- 
fieſs- to prove an intereſt for himſelf; ſo ſince the ſta- 
tute, no man ſhall by his own ſubſcription take an in- 
tereſt which he could not prove at the time by his own 
examination: And from the rule thus framed it was con- 


cluded, not only that a releaſe or payment will re-eſtabliſh _ 


the witheſs, if his incompetency really ſtands in the way 
but further, that ſuch a witneſs may even without a re⸗ 
leaſe be competent Fnough to Hape; the will for every 
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In oppoſition to this reaſoning I propoſe. to maintain, 
that this credibility, which I ſhall prove to be competen- 
cy, is a neceſſary and ſubſtantial qualification of the 
witneſs, at the time of atteſtation, that if the witneſs is 
incompetent at that time, he cannot purge himſelf after- 
wards, either by releaſe or payment, ſo as to ſet up the 
will; and that he cannot be a witrieſs in that caſe to eſta- 
bliſh any part of the will, but that the whole is void for 
ever. As my brothers differ with me upon the ſecond queſ- 
tion, by holding that the witneſſes are competent by the 
rule of law, I might, if I thought it fitting, leave all the 
other points undiſcuſſed, as not abſolutely neceſſary to the 
deciſion of this cafe. And I ſhauld have been glad for ſeve- 
ral reaſons to have done it, if other reaſons more weighty 
with me had not determined me_the other way. One is, 
that as the whole argument is connected by a chain, thoſe. 
parts whereon I am bound to ſpeak could not be ſo clearly 
illuſtrated, if the others were omitted; for they all throw 
light upon each other, and the former are proper and 
material introduQtions to the latter. Another reaſon. is, 
that as the ſame caſe may again exiſt, and even this caſe 
may yet come before another court; and likewiſe, as no 
caſes of the like kind, in my opinion, are cured by the 
late at; but that future wills, as well as thoſe 
that are paſt, under ſuch like atteſtations, muſt occaſion, 
the fame queſtions, when they happen to be conteſted : 
J think myſelf bound in duty to declare my diſſent to 
the laſt opinion of lord Mansfield, and do my beſt endea. 
vours to reſtore that of lord chief juſtice Lee, which has 
been fo conſiderably ſhaken, I may fay overturned ; becauſe 
the laſt opinion, if it is acquieſced under, almoſt always 
governs, and becomes the leading caſe, I am very Koll 
ble at the ſame time, that J am deſtroying an honeſt will, 
upon a nominal objection; for the intereſt here, which I 
muſt treat as a ſerious incapacity, is too flight even to 
difparage the witneſs's credit, if he could be ſworn ; 
and yet I muſt adjudge him, upon this objection, to be 
a perſon fo deſtitute of all credit, that he is not fit even 


to be examined: But as it is not my buſineſs to decide 


Caſes by my own rule of juſtice, but to declare the law 
as I find it laid down; if the ſtatute of frauds has 
injoined this determination, it is not my opinion, but the 
judgment of the legiſſature, As I am ſatisfied, however, 


that this will was fairly executed; I am very glad my 


brothers, by differing from me, have enabled me to give 
judgment in favour of it, againſt my own opinion. Be- 
fore I proceed, I deſire it may be underſtood, that I do 
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by no means deny the autbarity of the judgment in 
Wyndham and Chetwynd ; for that cafe was not determined 
only upon the general principles, which I am obliged in 
this argument to deny, but upon its own general as well 
as particular circumſtances, none of which can be applied 


to the caſe of a mere legatee witneſs. The firſt general 


inquiry then being this, Who are thoſe witneſſes which 
are deſcribed in the act by the ward credible? I anſwer, 
in one word, they are competent witneſſes and no other. 
And when it is further aſked, At what time muſt the 
witneſſes be ipdued with this qualification? I ſay, that 
they muſt be cloathed with it at the time of atteſtation. 
And here I muſt premiſe one obſervation, That there is 
a great difference between the method of proving a fact 
in a court of juſtice, and the atteſtation of that fact at 


the time it happens. Theſe two things I ſuſpeR have 


been confounded. Whereas it ought always to be re- 


membred, that the great inquiry upon this queſtion is, 


how the will ought to be atteſted, and not how it ought 
to be proyed, he new thing introduced by the ſtatute 
is the atteſtation ; the method of proving this atteſtation 


ſtands. as it did upon the old common law principles. 


Thus, for inſtance, ane witneſs is ſufficient to prove 
what all the three have atteſted ; and tho' that witneſs 
muſt be a ſubſcriber, yet that is owing to the general 
common law rule, that where a witneſs hath ſubſcribed 
an inſtrument, he muſt be always produced, becauſe it 
is the beſt evidence, This we ſee in common experi- 
ence; for after the firſt witneſs has been examined, the 
will is always read. The ſtatute ſays, the will muſt be 
executed before three credible —4ů— — If it be aſked, 
whether the quality of credibility is requiſite in the 
witneſs at the time of atteſtation? I anſwer, Nothing 


can be more clear upon the words, if credibility means 


any thing; far. what is the clauſe, but a deſcription of 
thoſe ſalemaities. that are to attend the execution? among 
which the preſence of credible witneſſes is made neceſſary. 
It is admitted, that if any other deſcription had been ad- 
ded to the witneſſes, that muſt have belonged to them 
at the time; as if three Engliſhmen, or three full aged 
perſons bad been required, theſe adjuncts would have 
been neceſſary at the time; and if ſo, I ſee not by what 
rule of conſtruction one epithet or adjunct can be dif- 
tinguiſhed from another, Nay if the word credible be 
expunged ; and the word witneſs, as it is admitted, doth 
of itſelf alone conclude competent; ſtill, competency * 
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be effential to the witneſs at the time of execution: and 
a competent witneſs in the eye of the Jaw is a witneſs 
that is not infamous nor intereſted. So that take it which 
way we will, an intereſted witneſs cannot be the witneſs 
the law Intent to be preſent at the execution. And 
that the ſtatute had a main view to the quality of the 
witneſſes, will appear from this conſideration; namely, 
that a will is the only inſtrument in it required to be 
atteſted by ſubſcribing witneſſes at the time of execu- 
tion. It was enough for leaſes and all other conveyances, 
marriage agreements, declarations, and affignments of 
truſt, to be in writing: Theſe were all tranſaQions of 
health, and protected by valuable conſiderations and 


antecedent” treaties ; the power of a court of equity was 


fully ſufficient to meet with every fraud that could be 
practiſed in theſe caſes, after the contract was reduced 
into writing. But a will was a voluntary diſpoſition, 
executed ſuddenly in the laſt ſickneſs, oftentimes almoſt. 
in the article of death. And the only queſtion that can 


be aſked in this caſe is, Was the teſtator in his ſenſes 


when he made it? and conſequently, the time of execution 
is the critical minute that requires guard and. protection. 
Here you ſee the reaſon why witneſſes are called in fo 
emphatically. What fraud are they to prevent? Even 
that fraud ſo commonly practiſed upon dying men, whoſe 
hands have ſurvived their heads; who have ſtill ſtrength 
enough to write a name, or make a mark, tho' the 
capacity of diſpoſing i is dead. What is the condition of 
ſuch an object, in the power of a few who are ſuffered to 
attend him, wheedled or teized into ſubmiſſion for the 
ſake of a little eaſe? put to the laborious taſk of recol- 
lecting the full eſtate of all his affairs, and to weigh the 
juſt merits and demerits of thoſe who belong to him, 

by remembring all, and forgetting none. Such an act 
to be done at ſuch a time is ſo pregnant with ſuſpicion, 
that a formal declaration of the teſtator's ſound and diſpo- 
fing mind and memory, tho” he is weak in body, is grown 
to be a common introductory clauſe to almoſt every teſ- 
tament. Who then ſhall ſecure the teſtator in this impor- 
tant moment from impoſition ? Who ſhall protect the heir 
at law, and give the world a ſatisfactory evidence that 
he was ſane?” The ſtatute fays, three credible witneſſes. 
What is their employment? I ſay, to inſpect and judge 
of the teſtator's ſanity before they atteſt. If he is not 
capable, the witneſſes ought to remonſtrate and refuſe their 
atteſtation, "Th all other caſes the witneſſes are paſſive,” 
- here 


. ver. 2 
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here they are active, and in truth the principal parties 
to the tranſaQion, the teſtator is intruſted to their care. 
Sanity is the great fact the witneſs is to ſpeak to, when 
he comes to prove the atteſtation; and that, is the true 
reaſon why a will can never be proved as an exhibit viva 
voce in chancery, tho* a deed may; for there muſt be 
liberty to croſs examine to this fact of ſanity, From the 
ſame conſideration it is become the invariable practice 
of that court, never to eftabliſh a will unleſs all the wit- 
neſſes are examined; becauſe the heir has a right to 
proof of ſanity from every one of them whom the ſtatute 
has placed about his anceſtor. And yet this duty of the 
witneſs, this ſolemn trial of the teſtator's ſanity, hath 
been called a matter of form, and of no uſe to prevent 
frauds. I am of a very contrary opinion. That many 
fraudulent wills have been made fince the ſtatute, and 
all formally executed, I have no doubt; and I am afraid 
theſe frauds will continue to the end of time; for, what 
law can totally extinguiſh wickedneſs and reform man- 
kind? But if a law is to be lighted, becauſe it doth not 
intirely eradicate the miſchief it was made to prevent, no 


law whatever can eſcape cenſure. Many bad wills have 


been made; but, who can tell me how many have been pre- 
vented ? The deſign of the ſtatute was, to prevent wills that 
ought not to be made, and always operates filently by in- 
teſtacy. I have no doubt but that a thouſand eſtates have 
been ſaved by this excellent proviſion, It is called a guard 
in theory only; whereas almoſt every delirious paralytic, 
that is ſuffered to die inteſtate, is preſerved by this law, 
and gives teſtimony of its utility, But if you once treat 
this part of the ſolemnity as a form, and call the deviſees 
and legatees into the ſick man's chamber; the whole 
ceremony will then, I admit, become a mere form: ' nay 
it will be worſe, it will be a ſnare to the teſtator ; and 
inſtead. of being a prevention, it will be a protection of 
fraud. I will cloſe this reaſoning with the words of the 
court in the caſe of Lea and Libb, as reported in Carth, 

. *Tis true, the intent of the ſtatute was to prevent 
fraud; but tho' no ſuſpicion of fraud appears in this 
«© caſe, yet the ſtatute hath preſcribed a certain method, 
& which every one ought to purſue to prevent fraud.“ 
And if this is 'the true language of the ſtatute of frauds, 
the conſequence is undeniable, that the incompetency 
can never be purged, and that the whole will is void for 


This 


Ti 


\ 
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This being the criterion. of credibility, I proceed to con- 
' fider, how far the witneſſes to this will are affected by it. 
The caſe is this: The teftator deviſeth certain lands to 
-truſtees, to be applied to. the uſe of ſuch poor, as by 
reaſon of infancy, impotence, or old age, are unable to 
work, and to place out apprentices the children of ſuch 
poor. The three witneſſes who atteſted the will, are 
ſeiſed of lands in fee within the pariſh at the time of at- 
teſtation. The objection is, that theſe witneſſes cannot 
be admitted to prove the will in court, while they remain 
fo ſeiſed, becauſe by the eſtabliſhment of the will they will 
derive an intereſt to themſelves in reſpect of thoſe lands. 
Their intereſt is this, that as the poor rate muſt be re- 
duced in proportion to the value of this benefaction, their 
eſtates will become rate free for ſo much for ever. And 
altho' the deviſe at the time of the teſtator's death was 
; future, and did not take effect till ſome years after ; yet it 
. was a preſent benefit to the owner of thoſe lands, and made 
11 them immediately more valuable, in conſideration of this 
| 4 i future eaſment. It is objected, that the intereſt claimed 


under the will is nothing; that it is nothing at preſent; 
that it is contingent in future; and that at moſt it is 
extremely minute. Tis true, it is not given to the 
pariſhioners; but it is an intereſt derived to the pariſhi- 
oners in conſequence of the will: which is the common 
caſe of penalties given to the poor; they gain if the will 
is eſtabliſhed, they loſe if it is ſet aſide. I do admit 
alſo, it is no eaſment in preſent ;, but in reſpect of future 
eaſment, it is even now a preſent and laſting benefit; 
and in truth all future intereſts, whether certain or con- 
tingent, whether now or hereafter to be enjoyed, are pre- 
ſent benefits, have a price and are ſaleable. The court 
of chancery therefore hath very ſenſibly pronounced poſ- 
ſibilities to be veſted intereſts, and made them tranſmiſ- 
ſible. A fee expectant upon a thouſand years term has 
been ſold for money. Let me put the caſe of an exe- 
cutory deviſe of an eſtate of 10,0001 a year, and the 
life before it in a deep conſumption (J am intitled to put 
the ſtrongeſt cale I pleaſe), could this deviſee be a com- 
petent witneſs to prove the will? The anſwer muſt be, he 
could. not, Tell me then what chances are valuable 
and what not, Till this line is drawn, I muſt inſiſt that 
all chances are valuable. As to the objection that the 
intereſt is minute, and that a ſmall intereſt, as in Tewnſ- 
5 5 | Es hend's 
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ends caſe, ought not to diſqualify witneſſes : I do con- 


ceive, that however that point might have been litigated 
formerly, yet now the law is clearly ſettled, and the wit» 
neſs muſt be rejected, if he has any intereft, be it ever 
ſo ſmall. The point was diſputed for above twenty 
years, in the caſe of toll or cuſtom claimed by the city 
of London, upon importation, called by the name of wa- 
ter bailage : The queſtion was, whether freemen might 
be witneſſes? Nothing can be more minute than ſuch 
an intereſt; and yet after many opinions pro and cor, it 


was finally ſettled that they were not witneſſes. True 


it is, that the intereſt of the witneſſes in ſome caſes is 
drawn ſo fine, that it is ſcarce perceptible ; and yet that 
glimmering, that ſcintilla, ſhall. be as powerful to exclude 


the witneſs, as the moſt ſubſtantial proof. The true 


ground whereof is this ; that as no poſitive law is able 
to define the quantity of intereſt that ſhall have no in- 
fluence upon the minds of men, it is better to leave the 
rule inflexible than permit it to be bent by the diſcretion 
of the judge. [And therefore to diveſt 2 legatee wit- 
neſs of all kind of intereſt in time to come, the late act 


| hath taken the moſt effectual method, by making his le- 


gacy totally void. In the preſent cafe, the parties, to avoid 
any further litigation, came to an agreement and divided 
the eftate amongſt them.] 

In the caſe of Pendoc and Mackender, H. 28 G. 2. 
On a ſpecial caſe reſerved at the aſſizes, the queſtion was, 
whether one of the witngfſes to the will was a ſufficient 
witneſs within the ſtatute, who before the time of atteſta- 
tion had been indicted, tried, and convicted for ſteal- 
ing a ſheep, and was found guilty to the value of ien 
pence, and had judgment of whipping. After three ar- 
guments at the bar, the Whole court of common pleas 
were clearly of opinion that he was not a competent 
witneſs ; and laid it down as a rule, that it is the crime 
that creates the infamy, and takes away a man's com- 
petency, and not the puniſhment for it; and it is abſurd 
and ridiculous to ſay it is the puniſhment that creates the 


infamy. The pillory has been always looked upon as 
infamous, and to take away a man's competency as 2 


witneſs. But to ſhew the abſurdity of this notion ; ſuppoſe 
a man is convicted on the ſtatute againſt deer- ſtealing, 
there is a penalty of 301 to be levied by diſtreſs, and- if 
he has no diſtreſs, he is to be put in the pillory; ſo that 


if the pillory be infamous, the perſon convicted {accord- 


ing 
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ing to this notion) will be ſo if he has not 301, but if 


he has 3ol he will not be infamous. Petit larceny is 
felony. And there is no caſe where a perſon convicted 
thereof was ever admitted to be a witneſs. 6 Wilſon, 
18. 

2. A written will of goods and chattels is not altered 
as to this matter by the ſaid ſtatute, but continues as it 
was before, 

© Concerning which, it is ſaid in 3 Salk. 396. that by 
the canon law, and alſo by the common law, two wit- 
neſſes are requiſite to prove a will of goods. 

For one witneſs by the civil law, unto which the other 
Jaws are confirmed in this matter, is as no witneſs at all. 
UF. 00. 

So in the caſe of Thwaites and Smith, M. 1696. Be- 
fore the delegates. Where there were only three wit- 
neſſes to the will, and two of them children of the re- 
ſiduary legatee; the will was ſet aſide, children (by rea- 


ſon of the affection and duty which they owe to their pa- 


rents) not being allowed to be witneſſes by the civil law. 
— But on a commiſſion of review being ſued out, the 
parties agreed, and the executor renounced. And the re- 
porter makes a quæry, Whether if the will in queſtion ap- 


peared to be written or ſo much as ſubſcribed by the teſta- 
tor's own hand, it would not have been good without any 


witneſs at all. 1 P. V. 13. 

And Swinburn ſays, if it de certain and undoubted, 
that the teſtament is written or ſubſcribed, with the teſta- 
tor's own hand, in this caſe the teſtimony of witneſſes is 
not neceſſary ; but if it be doubtful, whether the teſta- 
ment were written or ſubſcribed by the teſtator, in this 
caſe the teſtimony of witneſſes is neceſſary, to confirm the 
ſame to be the teſtator's own hand. Swin. 353. 

And altho' witneſſes to prove the will may be neceſſary, 
yet it doth not ſeem to be of abſolute neceſſity that the 
names of theſe witneſſes ſhould be by them ſubſcribed to 
the will. 

In the caſe of Limbery againſt Maſen and Hide, T 
8 G. 2. ſeveral caſes were cited wherein theſe ſtrict for- 
malities were determined not to be requiſite, As in the 
caſe of Fright and Maltboe, H. 1710. There were three 
teſtamentary ſchedules; whereof one was without date; 


the ſecond was written In witneſs, but there was no wit- 


neſs ; the third concluded abruptly : yet being written by 
the teſtator, they were declared to be his will. Comyn. 


452. 


80 


| brought to him, 
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So in the caſe of Morlict and Pollet, 1111. Before the 
delegates. The teſtatrix ſent for a perfon to make her 
will ;, gave him inſtructions for the ſame; when he had 
"wrote it, he read it to her; ſhe approved it; declared it 
to be her laſt will; ſent for three witneſſes tales her exe- 


cute it; Signed and ſealed was written, but ſhe died be- 


fore any other execution: yet it was held a good will. 


For tho' the firſt ſentence for it was reverſed upon an ap- 


peal, yet it was afterwards affirmed by the delegates. 
Comyn. 452. 

And by Gilbert chief baron: Tf a will be made of 
goods, and written in the party's own hand, without any 
witneſs at all; it is allowed to be good, and the ſtatute 

doth not require any witneſſes to chattels only. Giib. 
Rep. 260. 

In the caſe of Brown and Heath, 1721. A will of a 
real and perſonal eſtate was orepared in order to be exe- 
cuted, tho” there were ſeveral blanks in it, and the teſta- 


tor died before execution; yet it was held a good will 


for the perſonal eſtate: and tho' more was intended to be 
done, yet it ſhall be good for what is done. Compn. 453. 
So in the caſe of Loveday and Claridge, 1730. The 


teſtator intending to make his will, pulled a paper out of 
his pocket, wrote down ſome things. with ink, ſome with 
a pencil, and tho? it had no concluſion, but Appeared to 


be a draught which he intended after to finiſh, for it 


was not ſigned, but had at the end a calcalation of his 


effects, an account of his tea table, and an order to pay 


a dividend of ſtocks ; = it was held to be a will. Compn. 


452- 
So in a caſe where the teſtator gave inſtructions to make 


his will of his real "26s perſonal eſtate; and when it was 

e made ſeveral alterations, and then 
wrote the whole over as altered with his own hand: this, 
being found in his ſtudy, tho' not ſigned or ſealed, was 
held a good will (as to the perſonal eſtate), It is true, 


the firſt ſentence was, that he died inteſtate; but that was 
reverſed by the delegates. Comyn. 453. 
23. By the ſame ſtatute of the 29 C. 2. c. 3. All decla- Declarations of 


rations or creations of truſts or confidences, of any lands tene- 


ments or, hereditaments, ſhall be manifeſted and proved by ſome 
writing ſigned by the party who is by law enabled to declare 
Such truſt, or by his laſt will in. writing; or elſe ey /hall be 
- utterly void, and of none effeft. 1. 7. 


And all grants and aſſignments of. any tuft or confidence, 


1 * enen be in writing, .. . by the oP granting or aſ- 


* Signing 
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ning the ſame by ſuch laſt will or deviſe; or elſe ſhall be ut« 
| ter void, and of none 3 ſ. 9. 
Noncupatiee 4. A nuncupative teſtament is, when the teſtator with- 
i out any writing doth declare his will, before a ſufficient 
number of witneſſes. Stoin. 58. 1 
By the aforeſaid ſtatute, 29 C. 2. c. 3. No nuneupative 
will ſhall be good, where the eftate thereby bequeathed ſhall ex- 
ceed the value of thirty pounds, that is not proved by the oaths 
of three witneſſes at the leaſt, that were preſent at the mating 
thereof ; nor unleſs it be proved, that the teftator at the time 
of pronouncing the ſame did bid the perſons preſent or ſome * 4 
them bear witneſs that ſuch was his will, or to that effett; 
nor unleſs ſuch nuncupative will were made in the time of the 
laſt ſickneſs of the 3 and in the houſe of his habitation or 
dwelling, or where he hath been reſident for the ſpace of ten days 
er more before the making of ſuch will, except where ſuch perſon 
was ſurprized or taken fick, being from his own home, and 
died before he returned to the place of his dwelling. 1. 19. 

And after fix months paſſed after the ſpeaking of the pretended 
telamentary twords, no te/iimony ſhall be received to prove any 
will nuncupative, except the ſaid teſlimony or the ſubſlance 
thereof, were committed to writing within ſix days after the 
making of the ſaid will. ſ. 26. 

And no letters teflamentary or probate of any nuncupative 
will fhall paſs the ſeal of amy court, till fourteen days at the 
leaft after the deceaſe of the teflator be fully expired; nor fhall 
any nuncupative will be at any time received to be proved, unleſs 
proceſs have 4 iſſued to call in the widow or next of kindred © 
_ the 15 7 ed, to the end they may conteſt the ſane if they 

. 21. N 

Provided, that notwithlanding this act, any ſoldier being in 
actual military ſervice, or any mariner or ſeaman being at ſea, 
may diſpoſe of his maveables, wages, and per ſonal eflate; as he 
might hade dont before the mating of this act. 1. 23. 

And by rhe 4 An. c. 16. All ſuch witneſſes as are and 
ought to be allowed to be good witneſſes upon trials at law, 4 
the laws and cuſſoms of this realm, ſhall be deemed good wit- 
neſſes. to prove any nuncupative twill, or any thing relating 
1 1D. c FI 

By the oaths of three witneſſes at the legt] T. 1704. Philips 
and the pariſh of St: Clament Danes. Dr Shallmer by wall 
ity writing gave 2001 to the parifh of St Clement Danes; 
and after, Prew the reader coming to pray with him, his 

_ wife put him in mind to give 200] more towards the 
charges of building their church; at which, though Dr 
— was at firſt diſturbed, yet afterwards he ſaid wo | 
I Þ wou 


ao Sis ec. aA. 5p 4 
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* 


next day 
the day beſore, and dies that day. 
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would give lit, and bid Prew take notice of it; and the 
bid Prew remember of what he had ſaid to him 


Within three or four 


days after, the doctor's widow put down a memorandum 
in writing of the ſaid laſt deviſe, and ſo did her maid. 
Prew died about a month after; and amongſt his papers 
was found a memorandum of his own writing, dated three 
weeks after the doctor's death, of what the doctor ſaid to 
him about the 200 l, and purporting that he had put it in 
writing the ſame day it was ſpoken; but that writing, 
which \ was mentioned to be made the ſame day it was 


expreſsly agree. 


and her maid, they decreed the 2001. 


ſpoken, did not appear; and theſe memorandums did not 


About a year after, on application of 
the pariſh to the commiſſioners of charitable uſes, and pro- 
dueing theſe memorandums and proofs by Mrs Shallmer 


But on exception 


taken by the executors, the decree was diſcharged of this 


2001; and the lord chancellor held it not good, becauſe 


it was not proved by the oath of three witneſſes: for tho? 
Mrs Shallmer and her maid had made proof, yet Prew 
was dead, and the ſtatute in that branch requires not only 


three to be preſent, but that the proof ſhall be by the 


dy of three witneſſes. 1 or. Caſ. Eg. 404. 


„ teflamentary or probate of any nuncupative will] 


the inteſtate's eſtate: 


kh ee, 4 ba 


the plaintiff as adminiſtrator. 


Verhorn and Brewin. _ 
{trator brought a bill to diſcover and have an account of 
the defendant pleaded, that the ſup- 
poſed inteſtate made a nuncupative will, and another per- 
ſon executor, to whom he was accountable, and not to 


An admini- 


But decreed, that tho' 


there was ſuch a nuncupative will, yet it was not plead- 
able againſt an adminiſtrator before it was proved, 
Caf. 192, 

5. A codicil, by e Fra _ law, i is W to XAT Cod'cil. 
explain, add, or ſubtract ſomething from the will; and 
wherever it is added to a teſtament, and the teſtator de- 
clares that it ſhall be in force, in ſuch caſe, if the will 
happens to be.void for want of thoſe ſolemnities required 
by law, yet it ſhall be good as a codicil, and be obſerved 
by the adminiſtrator: it is true, executors cannot regu- 
farly be appointed in a codicil, but yet they may be ſub- 
ſtituted according to the will of the teſtator, and the co- 


I Chan, 


dicil is ſtill good. Stwin, 14. 
AI. 31 C. 2. StoniwelPs caſe, The teſtator made his 
witc executrix and reſiduary legatee; but ſhe dying in his 
Vol. IV. liſe 
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| life time, he by a codicil nuncupative deviſed to G R all 
which by will he had given to his wife, and died. The 
queſtion was, whether this nuncupative codicil was good, 
notwithſtanding the ſtatute before mentioned; and ad- 
judged that it was, and as it were a new will for ſo much 
as he had given to his wife, and that it did not alter his 
written will, for there was no- ſuch will, the operation 
of it being ae by the death of the wife, i 
the teſtator, who was her huſband. Raym. 334. 11 

Altho' no man can die with two teſtaments, becauſe 
the latter doth alway infringe the former; yet a man may 
die with divers codicils, and the latter doth. not hinder the 
former, fo long as they be not contrary, Stoin. 15. 

. If two teſtaments be found, and it doth not appear | 
which was the former or later, both teſtaments are void: „ 
but if two codicils be found, and it cannot be known 
which was firſt or laſt, and one and the ſame thing is given 
to one perſon in one codicil, and to another perſon in 

another codicil; the codicils are not void, but the per- 
ſons therein named ought to divide the thing betwied 
them. Stwin. 15. 

If codicils are regularly executed and atteſted, they may 
be proved as wills are. So if they are found written by 
the teſtator himſelf, they ought to be taken as part of the. 
will, and to be proved in common form by the oath of 
the adminiſtrator with the will annexed; and in caſe of 
oppoſition, by witneſſes to the handwriting and finding: 
And it hath been uſual to exhibit an affidavit of the hand 
writing and finding, before a probate” or adminiſtration 
paſſes even in common form. 

But in caſe of a real eſtate, a codici} cannot operate, 
unleſs ir be executed according to the ſtatute. 1 Ath. 


426. 
Donatio cauſa 6. Donatio cauſa mortis, or a gift in ey pe of death, 
mortis. is where a man, moved with the confideration of his mor- 


tality, doth give and deliver ſomething to another, to be 
bis in caſe the giver die, but if he lives he is to have ſe 


again. Law of Teſt. 179. Prec. Cha. 269. Co 
In every ſuch gift there muſt be a delivery made by the At 
party in his laſt ſickneſs ; and nothing can operate as ſuch, | tt 
without having been delivered in the teſtator's life time, ti 
by him ot his order. 3 P. Will. 357. is 
A man by his will difpoſed of perſonal eſtate; and ar 
afterwards by parol gave 1001 bill to one to deliver MM 
over to his ba xt if the teſtator ſhould die of that of 
r þ 


by 
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ficknefs : And this gift was held good. Drury and Sith. 
1 P. Will. 404. | | 
So where the huſband upon his death bed delivered to 


* 


his wife a purſe of 100 guineas, bidding her my it br | 
„ IT. 


no other uſe than her own. Lawſon and 
Will. 441. | OY 5 
- $0 where the huſband upon his death bed drew a bill 
on his goldſmith, to pay his wife 1001 for mourning; 
bil. | 

Mar. 11, 1744; Baily and Snelgrove. Mrs Baily, going 
out of town in a bad ſtate of health, gave her maid a 
bond executed to her by a third perſon; ſaying, If 1 
die, it is yours, She died inteſtate, The adminiſtrator 
brought a bill ts have the bond delivered up. But by the 
lord chancellor Hardwicke: This is a ſufficient donatid 
caſa mortis to paſs the equitable intereſt of this bond 
upon the inteſtate's death. The queſtion in this caſe was, 
whether the nature of the property was capable of being 
ſo given: His lordſhip held it might, as well as a ſpeci- 
fic chattel ; Tho' no legal property paſſed thereby, no- 
thing but the paper, a bond being evidence of a debt, 
and the intent being to give the debt not the paper, he 
held it a good donation mortis cauſa, comparing it to the 
property which paſſes by aſſignment of a bond, which 
paſſes nothing in point of law, ang the aſſignee muſt 
make ufe of the other's name for recovering on it, 
He put the caſe, that if a chattel in poſſeſſion had 


been bought by the inteſtate, and a bill of ſale made 


to a truſtee for her uſe; the property would have been 
in the truſtee, and the equitable intereſt in the ce gu- 
truß, who if the had given this chattel ſo cireumſtanced 
to the defendant, it would have been good. 3 Ath. 214. 
2 Ve. 432. | X | IR] 
But in the caſe of Ward and Turner, July 20, 1752; 
Tt was held by lord Hardwicke, that a delivery of re- 
ceipts for South ſex annuities was not ſufficient, (tho? 
there was ſtrong evidence of the intent;) and that it 


could not be done without a transfer, or fomething 


amounting to that; and all the anxious proviſions of 
the Ratute of frauds will ſignify nothing, if dona- 
tion of ſtock, attended only by delivery of the paper, 
is allowed. It might be ſupported to the extent of 
any given value, and would Jeave theſe things under 


the greateſt degree of uncertainty, and amount to a repeal 


of that uſeful law as to all this part of the property 6f 
the ſubjects of this ed a notwithſtand- 
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ing the ſtrong evidence of the intent, this gift of an- 

nuities is not ſufficiently made within the rules of the 

authorities. And conſidering how much of the perſona} 

eſtate of this kingdom is now veſted in ſtocks and funds, 

bis lordſhip ſaid he was of opinion not to earry it further. 
2Vezey, 431. 

In the caſe of Smith and Coſan, 8 Dec. 1718, the maſter 
of the rolls, where jewels were given by the'teftator by 
way of donatio cauſa mortis, doubted whether this was 
good againſt debts. . And it ſeems not; they being given 
in caſe of the Conor's death, and in nature of a legacy, 


which therefore would be fraudulent as againſt creditors. | 


1 P. Will. 106. | 

7. 136. Thompſon and Batty. An executor libelled in 
the ſpititual court, for taking a tankard without his con- 
ſent, on pretence that the teſtator gave it to the defendant 
if he died of his then ſickneſs. And the court granted a 
prohibition ; ; this not being a legacy, but a donation in 
proſpect of death, the validity whereof may be tried in an 


action of trover. Sir. 777. 


For this is a matter of which the common _ hes 
notice, and need mot be proved in the eccleſiaſtical court. 
1 P. Will, 441. Sc. Caf. in Chan. 14. 

7. Dr. Swinberne ſays, By general cuſtom frond 

Within the province of York, the father by his laſt will 
or teſtament may for a time commit the tuition of his 
child, and the cuſtody of his portion; which teſtament 
and afznation i is. to be confirmed by the ordinary, who 
allo is to provide for the execution of the fame teſta- 
ment.  Swin. 210. 
And it the father die, no tutor Me by him aſſigned, 
and the mother do in her laſt will and teſtament appoint 
2 tutor; the fame will is to be proved, and the aſſigna- 
tion of the tutor confirmed. Swix. 210. . 

And if no tutor be aſſigned by either of the. parents, 


then may a ſtranger, if he make the orphan his executor, 


and give him his goods, aſſign a tutor unto him [with re- 


ſpect to ſuch goods]; which tutor is by the ordinary to be 


confirmed. Savin. 210. 


And if there be no tutor teſtamentary at all, then may 


the ordinary commit the tuition 'of the child to his next 
Kinſman demanding the ſame, according as in amin 


tions where any dieth inteſtate. Swin. 211. 
And by the ſaid cuſtom a tutor may be aſſigned to a 


boy at any time until he hath accompliſhed the age of 
ſourteen years, and to a girl. until ſhe hath accompliſhed 
h the 
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reſpectively may chuſe their own curators, But if they 
do not elect any other curator after their ſeveral ages, then 
he that is aſſigned in the will is to be confirmed curator to 


either of the ſaid children, albeit he were above fourteen 


years, and ſhe above twelve, when the will was made. 


Swin. 212. And this is according to the rules of the 


civil law; but by the common law, the age of chuſing 


guardians both as to the male and female is the age of 


fourteen. 1 1ſt. 78. 


And by the ſaid general cuſtom obſerved within the. 


province of York, a tutor may be afligned either ſimply 
or conditionally, and until a certain time, or from a cer- 
tain time. But no tutor may intermeddle as tutor, until 
he be confirmed by the ordinary, albeit he be aſſigned 
tutor imply; much Jeſs where he is aſſigned condition- 


ally, or from a certain time, may he intermeddle as tutor, 


until the condition be extant, or the time limited be ex- 
pired. But the ordinary may in the mean time commit 


. the tuition; and he that is ſo appointed by the ordinary, 


may for that time adminiſter. Swin, 215. 


But, more generally, by the ſtatute of the 12 C. 2. c. 


24. {which controlleth the aforeſaid cuſtom. in divers in- 
ſtances) Where any perſon ſhall have any child or children un- 
der the age of twenty one years and not married, at the time 0 

his death; it ſball be lawful for the father of ſuch child or 
children, whether born at the time of the deceaſe of ſuch father, 


or at that time in ventre ſa mere, or whether ſuch father be 


within the age of twenty one years or of full age, by his. deed 
executed in his life time, or by bis laſt will and te/iament in 
writing, in the preſence of two or more creaible zwitne;/es, mm 


' ſuch manner, and from time to time, as be ſhall think fit, to 


difpaſe of the cuſtody and tuition of ſuch child or children during 
ſuch time as he or they ſhall reſpectively remain under the age of 


exuenty one years, or any leſſer time, to any perſon or perſons, 


in poſſeſſion or remainder, other than popiſh recuſants : and 


ſuch per ſen to whom the euſlody of ſuch child ſhall be ſo diſpoſed 


or deviſed may maintain an action of raviſhment of ward or 
treſpaſs, againſt any perſon who ſhall wrongfully take away of 


detain any ſuch child, for the recovery of ſuch child, and re- 


cover damages for the ſame in the {dtd ation, for the uſe and 
benefit of ſuch child. ſ. 8. eee : 3 


And ſuch perſon to whom 1 cu of ſuch child ſball be 
7 diſpoſed or deviſed, may take into his cuſtody to the uſe of 
ſuch child, the profits of all la as tenements and hereditaments 
of ſuch child, and alſo the cuſi q tuition and management of 


H 3 the 


the age of twelve years. But after thoſe years, he or ſhe- 
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tbe goods chattels and perſonal eflate of ſuch child, till his or 


ber age of twenty one years, or any leſſer time, according t9 
| uch d 77552 ſtion afore pid: and may bring ſuch actions in rela- 
. tion t ereto, as by law « an in common ſecage might do. 


. 

Provided, that this ſhall not extend to alter ar prejudice the 

. cuſtom of the city of London, ner of any other city or town 
corporate, or of the town of Berwick upon Tweed, W 
ing orphans. ſ. 10. 

Of the ſeveral ſpecies of guardians, the firſt are guar- 
dians by nature, namely, the father, and (in ſome cafes) 
the mother of the child, For if an eſtate be left to an 

, infant, the father is by common law the guardian, and 
muft account to his child for the profits. — There are alfa 
guardians for nurture; which are, of courſe, the father 
or mother, till the infant attains the age of fourteen 
years: and in default of father or mother, the ordinary 
uſually aſſigns ſome difcreet perſon, to take care of the in 
fant's perſanal eſtate, and to provide for his maintenance 
and education, —Next are guardians in ſocage, who are 
alſo called guardians by the common law. Theſe take 
place only, when the minor is intitled to ſome eſtate 
in lands; and then, by the common law, the guardian- 
ſhip devolves upon his next of kin, to whom the inherit- 
ance cannot deſcend. Theſe alſo, like guardians for 
nurture, continue only till the minor is fourteen years 
of age; for then, in both caſes, he is preſumed to have 
* — 8 fa far as to chufe his own guardian, 1. Black, 
401. | 
* Heretofore, there was alſo a guardian in chivalry; 
which was, where the tenant by knight's ſeryice died, 
his heir male being under twelve years of age; in fuch 
'- "eaſe, the lord ſhould have the land holden of him, un- 
til the heir ſhould attain the age of twenty one, and 
| likewiſe the marriage of the heir, if he was unmarried. 
at the death of his anceſtor ; if there was an heir female 
under the age of fourteen, and unmarried, then the lord 
had the wardſhip of the land till her age of fourteen, and 
was 'to tender to her covenable marriage without diſ- 
paragement, And. this fort of guardianſhip was a Kind 
of dominion of lords over their tenants, and was intro- 
duced among the Gothig nations, to breed them to 
arms; but is now fallen with the tenures: for by the 
12 C. 2. c. 24. all tenures by knight's ſervice, and in ca- 
pite are taken away, and turned into tree and eomman 
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Guardians appointed by the ſpiritual court, ,are only 
for the perſonal eſtate; guardians for the real eftate were 
heretofore, under the direction of the court of wards and 
liveries, which court being taken away by,this ſtatute, 
power is given by the ſame ftatute to the father by his 
deed or will to appoint guardians; which if he ſhall not 
do, or if the guardians appointed by him ſhall die or re- 
fuſe to act, then the power devolveth upon the high court 
of chancery, the lord chancellor (under the king) bei 
the ſupreme guardian of all infants and others no 


capable to act for themſelves. 


la the caſe of Buck and Draper, Mar. 26. 1747 a 
petition was preferred to the lord chancellor Hardwicke 
by the-mother of the infant, to diſcharge an order of the 
maſter of the rolls appointing the plaintiff guardian of her 
daughter; upon an allegation of his unfitneſs, as being 
diſordered in his mind, and that ſhe the mother had long 
before been appointed guardian of her daughter by the 
eccleſiaſtical court at York, and had by virtue of that ap- 


pointment taken poſſeſſion of the infant's perſon and 


eſtate. The lord chancellor diſmiſſed the petition with 


coſts, the facts of the lunacy being not at all made out, 


and ſaid, he was ſurprized upon what pretence the eccle- 


ſiaſtical courts in the country take upon them to appoint 
guardians ex officio, without any ſuit inſtituted for that 


Purpoſe, and by this means break in upon the ber e 
of this court with reſpect to the guardianſhip of in- 


fants, and ſaid, he recommended it to the attorney 


general to conſider, whether a Que warrants might not 
iſſue to the eccleſiaſtical court, upon ſuch an extraju- 


dicial appointment of guardians to infants, where no 
fuit at all is depending for this purpoſe. 3 Att. 


8 | Toy 
' It ſhall be lawful for the father] By the common law, 


before this act, it was not lawful for the father to appoint 


a guardian either in chivalry or ſocage; but the law ap- 
pointed one for him : and in ſuch caſe, the guardian ap- 


LE ff * 
2 — 


+ This is one inſtance, amongſt many others, of the perpetual 


: jarring between the two juriſdictions, The eccleſiaſtical judge, 
probably, in anſwer to ſuch Quo warranto, would return the 


cuſtom within the province of York, as is here above ſet forth 
from Swinburne ; which cuſtom exiſted long before there was 


any court of chancery in this kingdom. 


H4 pointed 
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pointed by the * 3 not refuſe; but the guardian 
appointed by the father, under the ſtatute, may refuſe, 
if he pleaſeth. Yaugh. 182, 


For the father] Therefore the act 1 audar; ized the 
father, and not the mother; altho' ſhe hath the ſame con- 
cern for her heir as the father. And as the father only 
can appoint a guardian, ſo therefore the guardian appoint- 
ed by him cannot appoint” another guardian: for it is a 
perſonal truſt, and not aflignable, any more n r 
dianſhip in ſoeage. Vaugh. 179. 

In the caſe Ex parte Edwards, Sons. 18. 1500 the 
mother by her will appointed a guardian to her ſon till 
his age of 21. An application was now made to the 
court for maintenance, and in cafe they ſhould not ap- 
prove of the guardian appointed by the mother, that a 
new one may be afligned. By lord Hardwicke: The 
ſtatute confines the power of appointing a teſtamentary 
guardian to the father only; and therefore the appoint- 
ment by the mother is abſolutely void. And the infant 
being of the age of 14, choſe a guardian in court, 


3 Att. 519. 


But here being no negative words, this altereth not the 
cuſtom within the province of Vork (as hath been ex- 
preſſed) for the mother by her will to appoint a guar- 
dian; that is, with reſpect to the perſonal eſtate; for un- 
to that only the cuſtom muſt be underſtood to extend; 
for when that cuſtom firſt took place, the law it ſelf ap- 
pointed guardians for the real eſtate, in chivalry or in 


: ſocage, 


In ventre ſa mere] In like manner, by the cuftom 


within the province of York, a tutor may be aſſigned ta 


a child that is nat born, as alſo to an idiot or lunatick. 
Stoin. 212. 
But this ſtatute gives no power to the father to appoint 


a guardian to his child being an idiot or a lupatick, af- 
ter he ſhall be of the age of twenty one years. 


Whether ſuch father be within the age of twenty one years, 
er of full age] Therefore the father, under the age of 
twenty one, may grant the cuſtody of his heir; but he 
cannot demiſe or deviſe his land in truſt for him directly; 
but he may do it obliquely; for by appointirig the cuſ- 
tody, the land follows as an incident given by the law ta 
attend it. Fargh. 178, 
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By his deed executed in his life time, or by his laſt will] 
In the caſe of the earl of Shafteſbury and Hannam, where 
the father had given the guardianſhip of the infant to one 
by deed, and to the mother by will, it was decreed, that 
the will was a revocation of the deed, Cha. Ca. Finch. 
323. 1 5 
By his laſt will] And ſuch will need not to be proved in 
the ſpiritual court. 1 Ventr. 207. That is to ſay, if the 
will is merely upon this ſtatute for the appointing a guar- 
dian and nothing elſe; for in ſuch caſe, the appointment 


being ſolely by act of parliament, the temporal courts 


ſhall be judges thereof, But in the ſame will, if there is 
any diſpoſition of the perſonalty (as is moſt commonly 
the caſe); it ſeemeth that the will ſhall be proved in the 
ſpiritual court for the whole: which probate ſhall be ef- 
fectual ſo far as the perſonalty is concerned, altho' it ſhall 
be of no ayail with reſpe& to ſuch particular appointment 
of a guardian by the ſtatute, Alſo this conſideration ſhall. 
not be extended to take away any power from the ſpiritual 
court which it had before; as particularly, within the 
province of York (as before mentioned), or within any 


— * 


of the places ſpecially excepted by the ſtatute. 


In ſuch manner, and from time to time, as he hall think fit] 
It ſeemeth not to be material by what words the tutor is 
appointed, ſo that the teſtator's meaning do appear. 
Wherefore if the teſtator ſay, I commit my children to 
the power of ſuch a one; or, I leave them in his hands; 
it is in effect as if the teſtator had ſaid, I make him tutor 
to my children. So it is, if he ſay, I leave them to his 
government, regimen, adminiſtration, or the like. For 
in all things the will and meaning of the teſtator is to be 
obſerved, and preferred before the propriety of the words, 
whereof perhaps he is ignorant; which meaning is to be 
collected by that which went before or followeth in the 
will, and by other circumſtances, which the judge ought 
to inquire. Stoin. 216. | RY | 


Under the age of twenty one years, or any 72 time] And 
if the infant marries in the mean time, this ſhall not 
diſſolve the guardianſhip. 3 At. 625. 5 


Or any leſſer time] If a man deviſeth the cuſtody of his 
heir apparent, and no time is mentioned, yet it is a good 


deviſe of the euſtody within the act, if the heir be under 


fourteen at the death of the father: becauſe by the de- 
viſe, the guardianſhip is changed only as to the perſon, 


and left the ſame as to the time, But if the heir be above 


fourteen, 
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fourteen, then the deviſe is void for the uncertainty ; for 
the act did not intend every heir ſhould be in cuſtody till 


twenty one, but only ſo ou as the fatber ſhall appoint, 


not exceeding that time. Yaugh, 184. 


To any perſon or er in poſſeſſion or remainder, ather 
than popifſh recuſants] Vet there are other n As, 
by the ꝙ & 10 V. c. 32. Perſons denying the Trinity, 
or aſſerting that there are more gods than one, or denying 
the chriſtian religion to be true, or the holy ſcriptures to 
be of divine authority, ſhall for the ſecond offence be diſ- 
abled to be guardians. - 3 8 5 
And by the ſtatutes relating to the qualification for 
offices, perſons executing their reſpective offices without 
taking the oaths and performing the other requilites for 
their qualification, ſhall be diſabled to be guardians. - 
Alſo, in general, he that cannot be an executor, can- 
not be a guardian. Swin. 211. 5 


May maintain an action of raviſhment of ward] The 
eccleſiaftical court cannot intermeddle with the body, 
although the parents make no diſpoſition thereof. 3 Keb. 


; But by the expreſs words of this act, the guardian by 

will takes place of all other guardians; and " 3g uardian 

under this ſtatute may have raviſhment of 1 as the 

uardian by knight's ſervice or in ſocage at common law 
2 115. 


might have had. 3 Keb. 528. 2 P. 


May take into his cuſtody, to the uſe of ſuch child] This 
guardian being made after the model of a ſocage guardian, 
and coming in the place of the father, hath not a bare 
authority, but an intereſt; but it is only an intereſt join- 
ed with his truſt (as being neceſſary in order to the per- 


| Formance of the truſt), but not an intereſt for himſelf, 


Faugh. 181, 183. 2 P. Vill. A 
Tybe profits of all lands] A guardian by nurture, being 
I, 


1 


ſo appointed by the teſtator's will, can only leaſe at wi 


and not for any number of years; for the guardian him- 
ſelf {except he be guardian in ſocage) is only tenant a 
will. Cro. Eliz 678, 734. 8 Mod. 312. © | 
In the caſe of Rae on the demiſe of Parry againſt Hodg- 
fon, T. 33 C. 2. Upon a caſe ſtated for the opinion of 
the court of common pleas, the principal queſtion was, 
whether a leaſe for 21 years made by the teſtamentary 
guardians of an infant Mr Spencer was abſolutely void pe 
| „ „„ 


— 


ary 
or 
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only voidable. It ROW, that Mr Spencer himſelf 


has done no one act fince Þ | 
eſtabliſhing the leaſe (ſuppoſing it voidable) or to avoid it, 
Upon the firſt argument, the court agreed in one point, 


viz. that a teſtamentary guardian by ſtatute till an infant 


was 21 years of age, and a guardian in focage till an in- 
fant was 14, were the fame; and therefore whatever 
intereſt the latter had in lands till the infant was 14, the 


| guardian by ftatute has the fame until he is 21. As to the 


main queſtion, whether the leafe was void or only void- 
able, they doubted much, and took further time to con- 
ſider. - And at laſt they reſolved unanimouſly, that 
a guardian of an infant cannot make a leaſe of the 
infant's lands, and that the leafe in this cafe was abſolute- 
ly void. 2 Wilfon; 129, 135. | 

Of all lands, tenements, and hereditoments of ſuch child} It 
ſeemeth that this guardian ſhall have the cuſtody, not 
only of lands deſcended, or left by the father, but of all 
lands and goods any way acquired or purchaſed by the in- 
fant (which the guardian in ſocage had not); which 


proves that he derives not his intereſt from the father, but 


from the law; for the father could never give him power 
or intereſt of or in that which was never his, 2 P. ill. 
185. | 


And alſo the cuſtody, tuition, and management of the geodt! 


Swinburae fays, the office of a tutor is, to provide that his 


pupil be honeſtly and virtuouſſy brought up; and to pro- 


vide for him meat, drink, cloaths, lodging, and other 
neceſſaries, according to the child's eſtate, condition, and 
ability. Koln. 217. 5 
And the ſame alſo doth further conſiſt, in the good and 
faithful adminiſtring or difpoſing of the goods and chattels 
of the faid pupil; that is to ſay, the tutor may not com- 
mit any thing.that may be hurtful, nor omit any thin 


that may be profitable to his pupil, and in the end mu Pp 


reſtore. unto his pupil all his gpodk and chattels, by him, 
the Taid tutor before received. And for that purpoſe 
every tutor ought, even at the very entry into his office 
to make a true inventory of all the goods and chattels of 


his pupil, and to make a juft and true account of his 


dealings in behalf of his pupil. And it is generally ob- 
ferved within the ſaid province of York, that every tutor, 


as well teſtamentary as other appointed by the ordinary, 
doth enter into bond with ſureties to the effect aforeſaid, 


according to the diſcretion of the ordinary. Stoin. 217. 
3 | 1he 


nce he came of age, either towards 
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The tutor may ſell ſuch goods belonging to the pupil, 
as cannot be kept until he come to lawful age. But other 
goods which may conveniently be kept, and eſpecially 

oods immoveable, the tutor may not ſell; unleſs other- 


wiſe ordered by will. Swin. 217. 


More particularly; The guardian ought to apply the 


eſtate in his hands, to pay the debts of the infant. 1 Cha. 

Ca. 157. 2 5 | ef EH 
He may pay off the intereſt of any real incumbrance, 

and the principal of a mortgage; becauſe it is an immediate 


charge on the land: but no other real incumbrance. 


Prec. Cha. 137. 


In the cafe of Waters and Ebral, H. 1707, where the 


mother, as guardian, received the rents of the eſtate, and 


paid off ſpecialties, but took affignment, and after the 
. . death of the infant brought a bill againſt the heir for a 
diſcovery of aſſets by deſcent (ſhe claiming the rents re- 
ceived as adminiſtratrix) ; it was held by the court, that 
the guardian is not compellable to apply the profits of the 
eſtate of the infant, to pay off the bond debts of the an- 


ceſtor. 2 Vern. 606. | 


In the caſe of the earl of Winchelſea and Norcli t, 7 | | 
1686. A guardian, having a conſiderable ſum of money 


in his hands, laid it out in a purchaſe of lands, for the 


benefit of the infant, if when he came of age he ſhould 


agree to it; the infant dying in his minority, it was de- 


creed, that the guardian ſhould account for the money to 


the adminiſtrator of the infant; for that he could not, 
without the direction of the court, convert the perſonal 


into real eſtate. 1 Vern. 403, 435. | 
M. 35 C. 2. Oſborn and Chapman. A guardian, at the 


requeſt of one who was going to marry the ward, gaye in 


an account of the eſtate to the intended huſband, and 
ſecured to him the balance by three ſeveral bonds ; and 
the intended huſband gave a bond to theguardian, to releaſe 


all accounts to him after the marriage: The marriage 


was had: The guardian paid the balance: But the huſ- 
band gave no releaſe, but ſued for an account, and relief 
— 5 the bond. And the guardian was ordered to an- 


ſwer the bill: For the account was made when the in- 
tended huſband had no title; no releaſe was given; and 
the purſuit is freſh. 2 Cha. Ca. 17. 

For, by Cowper lord chancellor; Wherever a father, 
mother, or guardian inſiſts upon private gain, or ſecurity 
for it, and obtains it of the intended huſband, it ſhall be 


For 


ſet alide. 1 Calf. 158. 2 ern, 652. 
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For marriage brocage agreements have been often con- 


demned in equity. And a bond to give money if ſuch a 
marriage could be obtained, is ill. And ſo is a bond to 
forgive a ſum of money. For ſuch bonds, altho? good at 
law, yet being introduQive of infinite miſchief, have upon 
great conſideration been condemned i in . 3 P. Will. 
4. $48 
ME a guardian, upon account, ſhall have ads of 
all reaſonable coſts and expences in all things. Lit. lect. 
123. 
And if he receive the rents and profits, ns be robbed 


without his default or n he ſhall be nnn | 


thereof. 1 In. 8 9. 
By the ſtatute of the 4 An. c. * 00 of account 
may be brought e the executors or adminifcators of 
uardians. 
By the 6 An. c. 18. „ 5. "Any 3 wh as guar- 
dian or truſtee for any infant ſhall hold over after the de- 


termination of the particular eſtate, without conſent of 


the perſon next intitled, ſhall be adjudged a treſpaſſer, 
and ſhall pay damages to the value of the profits re- 
ceived, - 

By the 7 An. c. 19. Infants ſeiſed or polleſſed of inde 
in truſt, or by way of mortgage, ſhall and may, on di- 


rection of a court of equity, ſignified by an order made 
on hearing all parties, on petition of the perſon for whom 


ſuch infant ſhall be ſeiſed in truſt, or the mortgagor, or 
guardian of ſuch infant, nave and aſſure the ſaid lands, 
as ſuch court ſhall direct. 

By the 29 G. 2. c. 31. 9 on e to a 
court of equity, may obtain an order for infants to fur- 
render leaſes, in order to accept new ones. | 
And bythe 26 G. 2. c. 33. Guardians _ conſent to 


the marriage of ſuch infants. 


And may bring ſuch actions in relation thereta, as by law 4 


: guardian in common ſocage might do] And he may alſo ſub- 


mit matters to arbitration; for tho' the infant cannot 


ſubmit to an award, yet the guardian may do it for him, 


and bind himſelf that the infant ſhall perform it. Comb, 
18. 
? An infant may ſue either by his guardian or next friend ; 
but muſt defend by his guardian. Cro. Ja. 641. 
And if an infant refuſeth to name a guardian to appear 


by; the plaintiff, by order of court, may do it for him. 
Str. 9 | 


And 
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And the procbhein amy, or next friend, need not to be a 
relation; but be muſt be a perſon of ſubſtance, becauſe 
Halle 10 Sols. is: l. yo.. a 

And when an infant brings an action by his guardian, 
the warrant for him to appear by guardian ought to be 
entred upon record, becauſe it is the act of the court; for 
the court takes care of infants, that none ſhall ſue fot 
them, but thofe that are reſponſible; for if the infant be 
prejudiced, he may have this action againſt him. L. 
Raym. 232. 

But the ſuit is not in the name of the guardian, but of 
the infant; for at this day à guardian doth not act in 
any cauſe for a minor in his own name, as guardian; but 
the minot acts in his own name by his guardian, 1 Ovght. 
7 
w_ ke g9& to V. e. 32. Perſons denying the L'ti- 
nity, or aſſerting that there are more gods than one, or 
denying the chriſtian religion to be true, or the holy 
ſcriptures to be of divine authority, fhall for the ſecond 
offence he diſabled to be executors. - | 

By the 5 G. 4. 27. Artificers going out of "R kings 
dom, and exerciſing their trades in foreign parts, ſhalt be 
incapable of the office of executor, 

And by the acts for the qualification for offices, perſons 
not having taken the oaths and performed the other re- 
quiſites for: qualifying, who ſhall execute their reſpective 
offices after the time limited for their qualification ſhall 
be expired, halt be difabled to be executors, | 

An infant may be made qe on how Runge loever be 
be. Ci. 337. 

And if the infant executgr de lo young, that be hath 
no diſcretion (for it is not only lawful to make ſuch an 
one executor, but alſo the child ia the mother's womb 
and unborn at the death of the teſtatot) ; in that Eaſe the 
ordinary, or other to whom the approbation' of the teſta- 
ment appertdineth, after the birth of the child, doth com- 
mit the execution of the will to the tutor of the child for 
the child” . behoof, until he be able to execute the ſame 
Nimſelf; which tutor hath authority to deal as executor 
until the child be able to undertake the executorſhip, that 
is to ſay} until he be of the age of ſeventeen years, Du- 
ring which minority, the adminiftrator to the child's uſe 
cannot ſell or alienate any of the goods of the deceaſed, 
unleſs it be upon neceflity ; as for the payment of the 
deceaſed's debts, or that the goods would otherwiſe pe- 


riſh.; nor let a leaſe for a longer term than whilſt the 
Ss executor 
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executor ſhall be in minority, becauſe having that office 


for the good and benefit of the child only, he may not do 
any thing to his prejudice. Stoin. 359, 360. 


And after his age of ſeventeen years, before be hall 


come to the age of twenty one, an act done by ſuch in- 
fant as executor, as (for inſtance) the releaſing of a debt 
due to the teſtator, or the ſelling or diſtributing of the 
teſtator's goods, is ſaid to be ſufficient in law : Which is 
to be underſtood, upon true payment and fatisfaftion of 
the due to the deceaſed, made to;the executor in minority; 


for then he may acquit and diſcharge the debtor. for ſo 


much as he doth receive; for therein he doth perform the 


office and duty of an executor, which be is enabled to 


do; and ſo doing, his act ſhall bind him. But if he ſhall 


releaſe without ſatisfaction, this act is not according to 


the office and duty of an executor ; and therefore bein 
without: the compaſs of his office. and duty, ſhall not bind 
or bar him from recovery thereof: for if it ſhould, then 


ſaould it be a devaſlavit, and charge the minor out 'of his - 


own proper goods; which cannot be by law: for an in- 
fant may better his eftate, but not make it worſe, by 


contracting with or acquitting of another Ro SWINs 


358, 359. 2 Bac. Abr. 377. 


M. 1730. Janet and the earl of Straffard. In the caſe 


where an adminiſtration is granted during the minority of 


an infant executrix being under the age of ſeventeen 


years, and ſhe marries a huſband of age, King lord chan- 
cellor and Raymond chief juſtice ſtrongly inclined againſt 
the opinion reported by lord Coke in Princes caſe, that 
ſuch adminiſtration during the minority of the executrix 


is determined: the ſame being extrajudicial in that caſe, 


and not taken notice of by other cotemporary reporters; 
and the author of the book intitled The office of :executors, 
mentioning this opinion, a little marvels thereat, conſi- 
dering (as he obſeryes) that theſe things are managed in 


the ſpiritual court, and by the eanon law, which inter- 


medad les not with the huſband in the wife's caſe z and that 


by that law, and not by the common law, comes in this 
limitation of ſeventeen years; and he adds, that he hath 
ſeen that caſe other wiſe reported in this point. 3 P. ili. 
88. 


Swinburne fays, If a wife Jockin the coverture be named 
executrix, ſhe alone cannot ſue for any debt due to the 
teſtator, without her huſband. But (he ſays) ſhe alone 
may do an act extrajudicial, as the paying of debts or 


legacies, or the receiving or releaſing of any debts due to 


the teſtator. Swin. 417. a 
| And 
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And the huſband and wiſe being but one perſon in lau-, 
the cannot be executrix wichout his aſſent; for if the 
might, then he would be executor againſt his will : there- 
fore if ſhe is made executrix, ſhe cannot bring an action 
alone, but her huſband muſt join with her; and if he 
ſhould refuſe, he cannot be compelled, nor can ſhe be 
compelled to plead without her huſband. Stain. 417. 
418. 


But (he ſays) ö ſue or be ſuod idee 


him, yet ſhe may deliver any of the teſtator's goods to 
another to keep ; and may pay legacies, and receive debts, 


and give acquittances without her huſband ; and if 
devaſlavit is made by giving acquittances, it ſhall bind 
them both, becauſe ſhe: could not adminiſter without his 
aſſent; and it ſhall be accounted his folly to ſutker ſuch a 
perſon to adminiſter. Stuin. 418. 

But it ſeemeth that this muſt be underſtood only ac- 
cording to the ſpiritual: law, which in this cafe maketh no 
difference betwixt married and fole: : for otherwiſe it is by 
the common law. 11k. 

For by the common laws the aſſent: to a legacy by A 
feme covert executrix is not good, unleſs her huſband af- 
ſent to it alſo; otherwiſe it is void: but the aſſent to ſuch 
legacy 1 3 huſband i ts — —— 2 264. 2 Bac. 
Abr. 358. 

And the: releaſe of a e covert executrix-is wn ſn 
for ſhe can do nothing to the prejudice. of her huſband : 


but without queſtion the releaſe of the mee good, 


Cur ſon 5 3. 1 RilPs Abr. 924. W a e 5g 
And this, not only during the marriage, ot: alſo after 


the death of the buſband. But if the wife die, the huſ- 


band cannot convert any of the goods and chattels be- 
longing to the firſt teſtator to his own proper uſe; for of 
ſuch goods the wife her ſelf may make a teſtament (Swin- 
burne fays) appointing an nem without w licence 
of her huſband. Swin. 417. | 

And if the huſband commits e and ns the "mel 
there is no remedy at common law againft her buſband, 


but only in the ſpiritual court, where he will be compel- 


led to make reſtitution. 1 Ks Abr. 919. 


In the caſe of Taylor and Allen, Odi. 29, 1741. The 
teſtator made the defendant Allen, who was: a feme co- 


vert, his executrix, the huſband being then in England, 
but at the death of the teſtator the vetendant's huſband 
was in the Weſt Indies. It was moved for an injunction 


to reſtrain the defendant from e in We 12 0 of 
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her teſtator, and for a receiver to be appointed. By. lord 


| Hardwicke : There are ſeveral inſtances where this court 


hath interpoſed to prevent an executor from getting 
aſſets of a teſtator into his hands upon particular cir- 
cumſtances ; and this is one of thoſe caſes, for the huſ- 
band being in the Weſt Indies, and not amenable to the 
proceſs of this court, the plaintiff can have no remedy, 
if the executrix ſhould waſte the aſſets, or refuſe to pay, 
becauſe the huſband muſt be joined in the action. And 
a receiver was appointed, to collect in the aſſets, and to 
bring actions in the name of the executrix for recovery 
of debts due to the teſtator; on giving ſecurity to in- 
demnify the executrix and her huſband on account of ſuch 
actions brought. 2 Ath. 213. 

Altho? an executor becomes a bankrupt, yet adminiſtra- 


tion cannot be committed to another; but if an executor ' 


become non compos, the ſpiritual court may commit admi- 
niftration. 2 Bac. Abr. 376. 

And in the court of chancery, foraſmuch as an execu- 
tor is conſidered only as a truſtee; if he be inſolvent, 
that court will oblige him, as they will any other truſtee, 


to give ſecurity before he enters upon the truſt, 2 Bac. 


Abr. 377. 
And by a conſtitution of archbiſhop Statfand, the 
executor at the time of proving the will, ſhall give ſe- 


curity (if need be) to render a juſt account of his admi- 
niſtration, when duly thereunto required by the ordinary, 


Lind. 177. 
As to the form and manner of making an executor in 
the will, it is not always neceſſary to expreſs this word 


executor, neither hath every teſtator {ki]l ſo to do; but it 
is ſufficient, if the teſtator's meaning do appear by other 


words of like ſenſe or import: as, if the teſtator ſay, I 


commit all my, goods to the diſpoſition of A B; or, I - 


leave all my goods, or the reſidue of all my goods to 4 B, 
or the like ; for in theſe caſes, he to whom all the ates 
is bequeathed, is thereby underſtood to be made executor, 


Swin. 247. 
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10. Overſeers of a will have no power to intermeddle, s renten. 


otherwiſe than by counſel and advice, or by complaining 


in the ſpiritual court. Vent. q, 10. 


Sir Thomas Ridley takes occalionyto wiſh, that they 
might be made of more uſe ;. altho” at preſent (he ſays) 
they be looked upon only as candle holders; having no 

wer to do any thing but hold the cangle, while the 

Vor. IV. I | executotrs 
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executors tell the a e money. Ridley, Part 4. 
= us | 


A'teſting the ex- If the teſtator ſhew the will unto the witneſſes, 


ſaying; This is my laft will and teſtament, or, Herein is 
contained my laſt will; this is ſufficient without making 
the witneſſes privy to the contents thereof, provided the 
witneſſes be able to prove the identity of the writing, that 
is to ſay, that the writing now ſhewed is the very ſame 
writing which the teſtator in his life time affirmed before 
them to be his will, or to contain his laſt will and teſta- 
ment. Swin. 52. God. O. L. 66. | | 
Whether it is neceſſary, that the teſtator ſhould declare 
to the witneſſes, at the time of the atteſtation, that the 
writing which they atteſt is his will, hath been matter of 
ſome doubt. As in the eaſt öf Iallis and Wallis, T. 1762. 
Thomas Wallis, eſquire, made his will, and therein de- 
viſed his real eſtate to his wife for life; the will was of his 
own hand writing ; and the form of atteftation was in 
| theſe words, / ned, ſealed, publiſbed, and declared for the 
laft will and teſtament of the ſaid Thomas Wallis, in the pre- 
fence of us Ec, Iſabella Matthews, James Ilar dell, William 
Powell. The heir at law brought an ejectment. The 
widow pleaded the deviſe to her for life. The cauſe came 
on to be heard at the ſummer aſſizes at Lincoln, 1762, by 
a ſpecial jury, before Mr juſtice Deniſon. To prove the 
execution of the will, the defendant produced William 
Powell, the teſtator's coachman, one of the three ſub- 
ſcribing witneſſes, who depoſed, that in the beginning of 
July 1760, James Wardell, then butler to the ſaid Tho- 
mas Wallis, came and told him the ſaid Powell that he 
was to come to his maſter ; that upon entring the room; 
he found his maſter fitting with a table before him, on 
which were ſome papers open; and that his maſter called 
him, and the ſaid Wardell, and one Ifabella Matthews 
then his houſekeeper, up to the table to him ; where they 
all came. Then the faid Thomas Wallis, further addreſ- 
ſing himſelf to them all, deſired them to take notice; 
and then took a pen, nad 1 in all their preſence ſigned and 
ſealed each part of his will, and Jaid both the faid parts 
open and unfolded before them fo ſubſcribe their names as 
witneſſes thereto ; which they all did, by the direction of 
the ſaid Thomas Wallis, in his preſence; and in the pre- 
ſenee of each other; he ſhewing them ſeveraily where to 
write their names. But that the ſaid Thomas Wallis, 
otherwiſe thag as above, did not declare or publiſh either 
part to be his will, or ſay what it was, I' 1 counſel for 
| | the 
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the plaintiff contended, that this was not a ſufficient proof 
by one witneſs, of a compleat execution of the will, 

And they produced on the other hand, the other two ſub- 

ſcribing witneſſes; who in divers particulars did not give a 

clear and diſtinct evidence; and could not recollect whether 

they had ſigned one or two papers; or whether then, or at 

any time before the ſaid Thomas Wallis's death, they un- 

derſtood what they had ſo witneſſed to be the ſaid Thomas 

Wallis's will, tho* Wardell ſeemed to admit he conjectured 

But both Wardell and Matthews ſwore, that 
they did not ſee the ſaid Thomas Wallis ſign or ſeal either 

part of his ſaid will ; that Powell, the other ſubſcribing 

witneſs, was not at that time in the room, when (at the 
ſaid Thomas Wallis's deſire) they wrote their names to the 
two papers as they now appear; that the ſaid Thomas 
Wallis did not declare or publiſh it as his will, nor did 
The defendant's counſel then 
called Richard Price, the ſaid Thomas Wallis's groom, 
who ſwore, that one morning in the beginning of July 
1760, James Wardell told him that his maſter had much 
wanted him; and that upon his the ſaid Price's offering 
to go to his maſter to receive his orders, the ſaid Wardell 
told Price that the buſineſs was done, and that Powell 
had ſupplied his place; and that he the ſaid William 
Powell, James Wardell, and Iſabella Matthews had that 
morning been witneſſing their maſter's will. And Sarah 
Dixon being called ſwore, that in the beginning of July 
1760, Iſabella Matthews came one morning after break- 
faſt into the kitchen, and told her that ſhe the ſaid Mat- 
thews, James Wardell, and William Powell, had that 
morning witneſſed their maſter's the ſaid Thomas Wal- 
lis's will, tho' he had not told them it was fo. | 
this ſtate of the evidence on both fides, it was inſiſted for 
the plaintiff, that as the law ſtood before the ſtatute of 
frauds, publication of a will was an eſſential part thereof ; 
and if ſo, there is nothing in that ſtatute to take it away: 
And further it was inſiſted, that by the ſaid ſtatute there 
are four requiſites to conſtitute a gaod and valid deviſe of 
lands; 1. That it ſhall be in writing. 
be ſigned by the party deviſing, or by ſome other perſon 
in his preſence and by his expreſs directions. 
ſhal] be atteſted and ſubſcribed in the preſence of the de- 
viſor by three or four credible witneſſes, 
words atte/led and ſubſcribed muſt import, that it ſhall be 

publiſhed as a deviſe or will by the teſtator in the preſence . 
of the ſaid witneſſes, On the contrar 


they know it to be a will. 


2. That it ſhall 


4. That the 


y, for the defe 
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ant it was inſiſted, that neither before nor ſince the ſta- 


tute publication was neceſſary; and that by the ſtatute, 


only the three firſt requiſites are neceſſary, which in the 


preſent cafe were all complied with, the deviſe being in 
writing, and ſigned by the teſtator in the preſence of three 
credible witnefles, who had ſubſcribed their names as wit- 


neſſes to the ſame in the preſence of the teſtator and of 
each other; and further, ſuppoſing any ſuch publication 


was neceſſary, that the teſtator had uſed words and done 
acts which amounted to a publication within the meaning 
of the ſtatute, which had not directed or preſcribed any 


particular form or manner in which ſuch publication 


ſhould be made; that the teſtator uſing theſe ſignificant 
words to all the witneſſes when he called them up to the 
table tale notice”, and then ſigning both parts of his 
will, and then delivering both the parts thereof to the 
witneſſes to atteſt, directing them where to ſign their 
names, and to witneſs each part under the common and 
uſual form of atteſtation, which the witneſſes did, was a 
ſufficient execution and publication of his will; that the 
words ſigned, ſealed, publiſhed, and declared, being all 
written in the teſtator's own handwriting, and the wit- 
neſs Powell ſwearing that both the parts of the will la 

open to the inſpection of all the witneſſes when they ſub- 
ſcribed their names, and it appearing by the evidence of 
Price and Dixon that both the other witneſſes had declared 
that they had been atteſting the ſaid Thomas, Wallis's 
will, this was much ftronger than the caſe of Peate and 
Ougley, reported in Compns 197. And Mr juſtice Deniſon 


was of opinion, if the witneſſes for the defendant were 
© credited by the jury, that this was a due execution within 


the ſtatute, and a ſufficient publication; and for this cited 


the caſe of Trimmer and Zackſon lately determined in the 


court of king's bench. And the jury found accordingly 
a verdict for Mrs Wallis the defendant. Nevertheleſs, 
the plaintiff's counſel infifted, that the point, whether a 
good publication or not, ſhould be reſerved for a caſe to 
be argued above. — But the matter was compromiſed, on 
the defendant's remitting the coſts, | 


Note, the caſe of Peate and Ougley was, where the teſ- | 


tator produced to the witneſſes a paper folded up; and de- 
fired them to ſet their hands to it as witneſſes, which they 
all did in his preſence, but they did not ſce any of the 
writing, nor did he tel] them it was his will, or ſay what 
it was; but it was all written by the teſtator's own hand. 


It was objected, that this was not a good execution of the 
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will within the ſtatute; for it is not ſufficient that the 
witneſſes write their names in the preſence of the teſtator, 5 
without any thing more; but they muſt atteſt ever 
thing, to wit, the figning of the teſtator, or at leaſt the 

ublication of his will: But here the teſtator neither 
ſigned the will in their preſence, nor declared it to be his 
laſt will before them. On the other part, it was inſiſted, 
that the execution was ſufficient within the ſtatute for 
there is no neceſſity that the witneſſes ſee the teſtator write 
his name; and if he writes theſe words, ned, ſcaled, and 
publiſhed as his will, and prays the witneſſes to ſubſcribe 
their names to that, it will be a ſufficient publication of 
his wiil, tho' the witneſſes do not hear him declare it to 
be his will. And Trevor chief juſtice inclined, that here 
was ſufficient evidence of. the execution, and the jury 
found it accordingly, But as' to the matter of Jaw, he 
permitted it to be found ſpecial, And it doth not appear 
further what became of it. 

The caſe of Trimmer and Fackſon was, where the wit- 
neſſes were deceived by the teſtator at the time of the exe- 
cution, and were led to believe from the words uſed by 
the teſtator at the execution of the inſtrument that it W 
a deed and not a will. It was delivered as his act and 
deed ;* and the words ſealed and delivered were put 
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of above the place where the witneſſes were to ſubſcribe their 
red names. And it was adjudged by the court, as it is ſaid, 
8˙3 for the inconveniences that might ariſe in families, from 
nd having it known that a perſon had made his will, that 
on this was a ſufficient execution. 
re 11. The intention of the teſtator is called by lord Wills to be con- 
in Cote the pole ſtar, to guide the judges in the expoſition ug 25880 
ed of wills. 
he In Rivers's caſe, M. 1737. The teſtator, by his will, 
ly py certain lands to his two ns James and Charles 
s, vers. It appeared that they were illegitimate children; 
a and the W was, whether this is lach a deſcription 
to of their perſons as will intitle them to take under the will. 
on By lord Hardwicks: In the caſe of a deviſe, any thing 
EY that amounts to a deſgnatis per ſonæ is ſufficient; and tho” 
l in ſtrictneſs they are not his ſons, yet if they have ac- 
e- quired that name by reputation, in common expreſſion 
ey they are to be conſidered as ſuch: It hath been objected 
1C alſo, that the teftator hath made a miſtake in their names, 
at and that therefore they cannot take; but the law is other- 
d. wile; for if a man is miſtaken in a deviſe, yet if a perſon 
e is clearly made out by averment to be the perion meant, 
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and there can be no other to whom it may be applied, 


the deviſe to him is good. 1 Atkyns. 410. 


But altho' by the law the intention is more to be con- 
ſidered than the words; yet ſuch intention muſt be col- 


lected out of the words, and it muſt conſiſt with the law. 


Swn. 10. 

Thus, In the lord Cheiney's caſe, M. 33 & 34 El. Sir 
Thomas Cheiney, knight, lord warden of the cinque 
ports, made his will in writing, and thereby deviſed to 
Henry his ſon divers manors and to the heirs of his body, 


the remainder to Thomas Cheiney of Woodley and to the 


heirs male of his body, upon condition that he or they or 


any of them ſhall not aliene or diſcontinue, And the queſtion 


was in the court of wards, between Sir Thomas Perot 
heir general to the lord warden and divers purchaſers of 
Sir Thomas Cheiney, whether the ſaid Sir Thomas Perot 
ſhall be received to prove by witneſles, that it was the in- 
tent and meaning of the deviſor, to include his ſon and 
heir within theſe words of the condition [he or they], 
and not only to reſtrain to Thomas Cheiney of Woodley 
and his heirs male of his body. But Wray and Anderion 
Chief juſtices, upon conference had with the other juſtices, 
reſolved that he ſhall not be received to ſuch averment 


out of the will; for a will concerning lands ought to be 


in writing, and not by any averment out of it; for it 


will be full of great inconvenience, if none ſhall know by 


the written words of a will what conſtruction to make, 
or what advice to give, but the ſame ſhall be controuled 


by collateral averments out of the will. But if a man hath 
two ſons, both baptized by the name of John, and think- 


ing that the elder (who hath been long abſent) is dead, 
devifeth his land by will in writing to his ſon John gene- 
rally, and in truth the elder is living; in this caſe the 


younger John may in pleading or in evidence alledge the 
deviſe to him, and if this be denied, he may produce 


witneſſes to prove the intent of his father, that he thought 
the other to be dead, or that at the time of making the 
will he named his ſon John the younger, and the writer 
omitted the addition of the younger: and in this caſe no 
inconvenience can ariſe; for he who ſhall ſee the will by 
which the land is deviſed to his ſon John, cannot be de- 
ceived by any ſecret inviſible averment, for when he ſhall 


ſee the deviſe to his ſon John, he ought at his peril to 


inquire what John the teſtator intended, which may eaſi- 
ly be known by him who writ the will, and others who 
were privy to the intention; and if no direct proof can 
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be made of the intention, then the deviſe is void for the 


uncertainty. 5 Co. 68. F-: 


But this rule hath received a diſtinction of late, which 


hath greatly prevailed, between evidence offered to a court, 
and evidence offered to a jury. For in the laſt caſe, no 
parol evidence is to be admitted, left the jury ſhould be 
inveigled by it; but in the firſt caſe it can do no hurt, 


being. to inform the conſcience of the court, who or 


be byaſſed or prejudiced by it. And accordingly, in 
divers inſtances, collateral evidence hath been admitted 
in the court of chancery, to explain the teſtator's inten- 
tion. Law of Teft. 306. 2 Bac. Abr. 309 

And in the cafe of Selwin and Brown, M. 17 34. Lord 
Talbot admitted, that it had ſometimes been allowed. 


| Caf. Talb. 240. 


But notwithſtanding theſe caſes, the courts have heen 
very unwilling to admit of parol evidence in relation to 
any thing that appears on the face of a will; and it is 
certain that too much caution cannot well be uſed'i in this 
particular, eſpecially when it is conſidered that the ſtatute 
of frauds and perjuries, which was made to prevent per= 
jury, contrariety of evidence, and uncertainty, binds the 
courts of equity as well as the common law courts; as 
alſo that little regard ought in many caſes to be had to 
the expreſſions of the teſtator, either before or after the 
making his will, becauſe poſſibly theſe expreſſions might 
be uſed by him, on purpoſe to-conceal or diſguiſe what 
he was doing or to keep the family quiet, or for other 
fecret motives and inducements which cannot after his 
death be found out. 2 Bac. Abr. 310. 

And in the caſe of Lowfield and Stoneham, M. 20 G. 2. 


Upon plene adminiftravit pleaded, the queſtion was, 


whether 10001 received by the defendant was due to her 


in her own right, or as executrix of her huſband, and 
conſequently aſſets. And it aroſe upon the following de- 
vile: 1 give to my loving brother John Stoneham 
„% fool, and in caſe of his death, to his wife Suſanna,” 

(who was the defendant.) It appeared that John Stone- 
ham ſurvived the teſtator. And therefore the plaintiff 
inſiſted, this legacy (which the defendant admitted that 
ſhe had received) veſted abſolutely in him, and was aſſets 
in her hands. On the part of the defendant, it was of- 
fered to give in evidence, that the teſtator in extremis de- 
clared, he meant only to give his brother the intereſt of the 
10001, ind that the defendant ſhould have the principal 


iu caſe ſhe ſurvived him, the parol evidence was op- 
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poſed by the plaintiff's counſel, as being contradictory to 


the plain words of the will. And Lee chief juſtice ſaid, 
it could not be allowed; and that in the caſe of Seltuin 


and Brown (aforeſaid), the houſe of lords had refuſed it, 


even where it was to ſupport the legal interpretation of 
the will; and lord Hardwicke, abgut two years ago, held 
it in the ſame manner in the caſe of the earl of Inchiguin 
and Obrian. Str. 1261. | R 

And in the caſe of Ulrich and Litchfield, July 235 
1742; the teſtatrix bequeathed her real and perſonal 
eſtate to Elizabeth Travers and James Ulrich, equally 
between them for life; and upon the death of Elizabeth 
Travers, ſhe gave the whole eſtate to James Ulrich in 


tail general, and for want of ſuch iſſue to Richard Ulrich 


in fee; with a few pecuniary legacies; and charged her 
real eſtate with payment of theſe legacies, if her perſonal 
eſtate ſhould not be ſufficient; and by her will declared 
ſhe gave all the 7% and reſidue of her per ſonal eflate to her 
uncle Leonard Collard's three daughters; and particular- 
ly gave to Mrs Suſanna Litchfield 101, and made her 
executrix.— For the reſiduary legatees, it was inſiſted, 
that re and reſidue of her perſonal eftate muſt mean the 


reſidue aſter the particular legacies are paid off; and could 


not refer to the beginning of the will, becauſe there is a 
fee deviſed, and conſequently the teſtatrix has diſpoſed of 
the whole: That parol evidence in this caſe may be ad- 
mitted of the attorney who drew the will, that he had 
expreſs directions to give the perſonal eſtate to the three 
daughters of Leonard Collard: That (to be ſure) things 
which are quite contrary to the will ſhall not be proved 
by parol evidence, but that it may be allowed to explain 
words in a will, eſpecially in this caſe, where it appears 
to be a mere blunder in the drawer :- That this doth not 
intrench 'upon any of the rules with regard to parol 
evidence, but only clears up who was intended to have 
the perſonal eſtate; where the whole is deviſed to two 
different perſons; and that it ſeems clearly to be a blun= 
der in the drawer of the will, becaufe the deviſe in the 
firſt part of it is proper only in the diſpoſing of real 
eſtate. 


explain the intention of the teſtator, I am of opinion, 
that this is not a caſe in which parol evidence can be 
read, and would be of dangerous conſcquence; it is true, 
there are ſome things here which would make a judge 


wild to admit it; but I muſt not follow my inclinations . 


only, 


By the lord chancellor Hardwicke:; As to the 
. Queſtion, Whether I ought to admit parol evidence to 
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only, for I do not know, that upon conſtruction of a will, 
courts of law or equity admit parol evidence, except in 
two caſes: Firſt, to aſcertain the perſon, where there are 
two of the ſame name, or there has been a miſtake in a 
chriſtian or furname, and this upon abſoute neceſſity ; 


where if ſuch evidence were not let in, it would make 


the will void : The other caſe is, with regard to refult- 
ing truſts relating to perſonal eſtate; where a man makes 
a will, and appoints an executor, with a ſmall legacy, 
and the next of kin claim the reſidue; in order to 
rebut the reſulting truſt for the next of kin, parol proof 
hath been admitted to aſcertain the perſon who was to 
have the reſidue. It is very true, caſes may be cited where 
lord Cowper has admitted ſuch evidence; for he went 
upon this ground, that it was by way of aſſiſting his 
judgment, in caſes extremely dark and doubtful. I have 
the greateſt deference for his judgment, but muſt own I 
was never ſatisfied with this rule of lord Cowper's, of 
admitting parol evidence in doubtful wills: beſides, he 
went further in the great caſe of Strode and Ruſſel 
(2 Fern. 621.) in which there was an appeal to the houſe 
of lords; Mr juſtice Tracy, who aſſiſted lord Cowper 
in that cauſe, was at firſt of the ſame opinion with him, 
but upon conſidering it more, diſavowed his firit opinion, 
and was clear that it could not be admitted, and this 
alteration in his judgment was mentioned in the houſe 
of lords. In the caſe of Selwin and Brown, I was of 
opinion that it ought to have been admitted; and even 
lord Talbot, when he had heard the -auſe, had a remorſe of 
judgment at the ſame time that he rejected the parol evi- 
dence: But the houſe of lords refuſed it as of moſt miſ- - 
chievous conſequence, and affirmed his decree, In the 
preſent caſe, here is in the will undoubtedly a contra- 
diction and repugnancy; for in the firſt place ſhe has 
given all her perſonal eſtate to the plaintiff, and yet le- 
gacies come afterwards, and a deviſe of the reſidue. 
What then muſt be the conſtruction? As to the general 
queſtion, where the ſame thing is deſcribed generally, and 


given to two different perſons in the former and latter 


part of a will, lord Coke was of opinion, the latter 
words ſhall revoke the former; but in Plowden it is ſaid 
they ſhall take as jointenants. I own the reaſoning in 
Plowden is not convineing to me, I rather incline to lord 
Coke's, though the later caſes have taken it otherwiſe, 
But no certain rule is to be laid down as to conſtruction 


of deviſes: So fays Swinburne, but that they muſt de- 


pend 
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pend upon their particular circumſtances, Upon the | 
whole of what Swinburne ſays, the reſult is this; That 
if the ſame thing be given to two perſons, they ſhall take 
as jointenants, unleſs there is ſomething to indicate and 
prove the intention of the teſtator to revoke and vary the 
deviſe. Now try the preſent caſe by this rule, and ſee if 
it doth not come exactly within it. The teſtatrix by 
giving legacies after the deviſe of all the perſonal eſtate, 
has varied the will for ſo much. It is truly ſaid, that a 
man may give the whole in a former part, and qualify 
it afterwards, and ſtill the firſt legatee is intitled in part. 
But here, in cafe the whole perſonal eftate ſhould not be 
ſufficient to pay the legacies, ſhe charges the real eſtate 
with them, upon a ſuppoſition that the other might not | 
be ſufficient; and therefore is a plain indication of her | 
intention in one event totally to revoke the deviſe of the 
perſonal eſtate. And there being an alteration of her in- 
tention before ſhe finiſhes her will, the conſtruction is, 
mne hath altered her intention throughout, and the plain- 
tiff is not intitled to any part of the perſonal eſtate, but 
the reſidue belongs to the three daughters of Leonard 
Collard. And decreed accordingly. 2 At. 372. 

And notwithſtanding that wills are generally favoured 
by the law; yet where the teſtator endeavours to eſtabliſh 
a ſettlement againſt the reaſon and policy of the common 
law, the judges will reject it. Glo. 110. 2 Bac. Abr. 


"Alf where the teſtator by his will maketh no other 
diſpoſition of his eftate than the law itſelf would have 
done, had he been filent; there ſuch a will is uſeleſs, 
and ſhall be rejected: and therefore if a deviſe be made 
to a perſon and his heirs, which perſon is heir at law 
to the deviſor; this is a void deviſe, and the heir ſhall 
take by deſcent as his better title; for the deſcent 
ſtrengthens his title, by taking away tne entry of ſuch as 
may pollibly have right to the eſtate; whereas if he 
claims by deviſc, he is in as by purchaſe. Gib. 110. 

+ 2.64. Abr..79 
. Alo deviſes are void and rejected, where the words of 
q the will are fo general and uncertain, that the teltator's 
meaning cannot be collected from them; and therefore 
where a man by will gave % to his mother, the general 
words did carry no lands to his mother, for fince the keir 
at law hath a plain and uncontroverted title, unleſs the 
anceſtor diſinherits him, it would be ſevere and unreaion- 
able to ſet him aſide, unlels ſuck intention of the teſtator 
- 15 
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15 evident from the will; for that were to ſet up and 


prefer a dark and at beſt but a doubtful title, to a clear 
and certain one. Gilb. 112. 2 Bac. Abr. 81. 7 


12. The clauſe of perſect mind and memory is more uſual Clauſe of perfect 
mind and me- 


than neceſſary in a will; and yet not hurtful. Swin, 77. 
But in cafe of a conteſtation, it is neceſſary to prove 
the ſanity of the teſtator. 2 Att. 56. 


13. A deviſe made in ſee ſimple, without expreſs words What words will 
of heirs, is good in fee ſimple : But if a deviſe be made a6 a fee imple 


t) AJ B, he ſhall have the land but for term of life; for 
theſe words will carry no greater eſtate. Terms of the. 
Law, Tit. Deviſe. 


If a man deviſe all his Hate which he hath in ſuch a a 


place, without mentioning the heirs of the deviſee; 
courts of equity have held, that it ſhall extend to ſuch 
heirs, for that the word e/ate implies the whoſe property 
and intereſt therein: eſpecially in the caſe of children, 
to whom the parent, unleſs there is ſome expreſs limi- 
tation, cannot intend a life eſtate only. By lord Hard- 
wicke, in the caſe of Bailis and Gale, Nov. 6, 1750. 
2 Jex. 48. | 

If lands be deviſed to a man, to have to him for ever, 
or to have to him and his af/igns; in theſe two caſes, the 
deviſee ſhall have a fee ſimple: but if it be given by 
feoffment in ſuch manner, he hath but an eſtate for 
term of life. Terms of the law, Tit. Deviſe. 

If a man deviſe his land to another; to give, ſell, or 
do therewith at his pleaſure or will: this is fee ſimple. Id. 

A deviſe made to one and to his heirs male, doth make 


an eſtate tail: but if ſuch words be put in a deed of feoff- 


ment, it ſhall be taken for fee ſimple : becauſe it doth not 
appear of what body the heirs male ſhall be begotten. 
4 - 8 


If lands be given by deed to one, and to the heirs male 
of his body, who hath iſſue a daughter, who hath iſſue a 
ſon, and dies; there the land ſhall return to the donor, 


and the ſon of the daughter ſhall not have it, becauſe he 


cannot convey himſelf by heirs male, for his mother is a 
lett thereto: but otherwiſe it is of ſuch a deviſe; for there 
the ſon of the daughter ſhall have it rather than the will 


ſhall be void. Id. 


If lands be given by deed to ane and bis heirs for ever, 
and / he die without heirs then to his brothers or ſiſters, 
this laſt is void, becauſe the firſt gift conveyeth unto him 
the fee ſimple; but in a will, ſuch deviſe over is good, 
and ſuch limitation ſhall convey but an eſtate tail; As in 
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the caſe of Tyte and Wi llis, M. 7 G. 2. The teſtator de- 


viſed his lands to his wife Jane for life, remainder to his 
ſon Henry for life, remainder to his ſon George and his 
heirs fer ever; and if he died without heirs, then to his co 
daughters Katherine and Fane. The queſtion was, whe- 
ther George took a fee ſimple, or only an eſtate tail. And 
the caſe of Webb and Herring, Cro. Ja. 415. was cited, 
to prove that where a deviſe is to one and his heirs, ate 
if he die without heirs, remainder over bo another, wie | 
is or may be the deviſor's heir at Jaw, ſuch limitation 
ſhall be good, and the firſt limitation conſtrued an in 
and not a fee, in order to let in the remainder man; | ut 
where the ſecond limitation is to a ſtranger, it is mere! v 
void, and the firſt limitation is a fee ſimple. And by inc 
lord chancellor: In this caſe, George took an eftate 
tail. The difference which hath been taken is right; 
and the reaſon of it is, that in the latter caſe there is no 
intent appearing to make the words carry any other ſenſe 
than what they import at law; but in the former, it is 
impoſſible that the deviſee ſhould die without an heir; 
while the remainder man or his iſſue continue. And 
therefore the generality of the word herrs ſhall be re- 
ſtrained to heirs of the body; fince the teſtator could not 
but know, that the deviſce could not die without an heir 
while the remainder man or any of his ifſue continued. 
Caf. Talb. 1. n 

But in the caſe of Tilzurgh and Bar but, Mar. 2. 

1748; where the remainder man, being of the helf 

ad could never poſfibly inherit, it was decreed by 
lord Hardwicke, that this being a fee mounted on a fee, 
it veſted in the firſt taker, and the remainder over to 
the half brother was merely void. 3 At, 617. 
1 Vex. 89. | | 

If one deviſe to an infant in his mother's womb, it is a 
good deviſe; but otherwiſe by feoffment, grant, or gift: 
for in thoſe caſes there ought to be one of ability to take 
preſently, or otherwiſe it is void. Terms of the Law. 

If one deviſe to a perſon by his will all his lands and tene- 
ments; here not only all thoſe lands that he hath in poſſeſ- 
ſion do paſs, but all thoſe that he hath in Ae: ara by 
virtue of the word tenements. II. 

If a man hath lands in fee, and lands for years, and de- 
viſeth all his lands and tenements; the fee ſimple lands paſs 
only, and not the leaſe for years; but if a man hath a. 
leaſe for years, _ no fee ümple, and deviſeth all his 

lands 
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lands and tenements; the leaſe for years paſſeth, other- 


wiſe the will would be merely void. Cro. Car. 293. 
If a man ſeiſed of freehold lands, and of the legal eſ- 


tate of copybold lands, makes a general devite of all his 


manors, meſſuages, lands, tenements, and hereditaments, 
but makes no ſurrender of the copybold lands to the uſe of his 
will; the copyhold lands will not paſs. By lord Hard- 
wicke, in the caſe of Gibſon and Styles, July 18. 174t. 

The words (all my lands) in a deviſe, will paſs a heuſe ; 
but the deviſe of a houſe doth not paſs lands. Mo. 359. 

A deviſe of a meſſuage, will carry with it a garden and 
_ curtelage ; otherwiſe of a houſe, unleſs it be with the ap- 
purtenances. 2 Cha. Ca. 27. | 

The teſtator deviſed a houſe with the appurtenances, The 
queſtion was, whether land in a field paſſed. And it was 
adjudged, that the land did paſs; for it was in a will, in 
which the intent of the deviſor ſhall be obſerved, Godb. 
40 | ORE on 8 
But in a like caſe, where it appeared upon evidence, 
that the houſe was copyhold, and the land freehold ; it 
was adjudged, that the land could not in that caſe be 


ſaid to be appurtenant, altho' it had been uſed with it, 


Gra: n. 506: . 
A deviſe of the inheritance, hath been held to be a 
deviſe of the lands. Sy. 308. | | 
I: lands are deviſed to truſtees, without the word heirs; 
yet by implication they muſt have an eſtate of inheritancs 
ſufficient to ſupport the truſt : for there is no difference 
between a deviſe to a man for ever, and to a man upon 


truits which may continue for ever. 1 Abr. Caf. Eg. 


176, 

"I lands are devifed to a man, paying ſeveral ſums in 
groſs; he hath a fee, tho? all the ſums together do not 
amount to the annual rent of the land: for the deviſe 
. ſhall be intended for his benefit; and if he had only an 
eitate for life, he might die before he received the lega- 
cies out of the land, and conſequently be a loſer. Id. 

So if lands are deviſed to a man, in conſideration that 
he releaſe a fum of money due to him; he has a fee ſimple, 
on his releaſe of the debt: for the deviſe being intended 
for his benefit, an eſtate for life might be determined be- 
fore he could receive the ſum out of the land. Id. 177. 

But if lands are deviſed to a man, paying fo much out 
of the profits of the lands; he takes but an eſtate for life; 
for altho' he takes the land charged, yet he is to pay no 
farther than he receives, and ſo can be no loſer. 1d, 
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A man deviſed that his lands ſhould deſcend to his for, 
but he willed, that his wife ſhould take the profits thereof 
until the full age of his ſon for his education and bringing up, 
and died. The wife married another huſband, and died 
before the full age of the ſon. And it was the opinion of 
Wray and Southcote juſtices, that the ſecond huſband 

ſhould not have the profits of the lands until the full age 
of the ſon; for nothing is deviſed to the wife but a truſt, 
' and ſhe is as guardian or bailiff for the. benefit of the in- 
fant, which by her death is determined ; and the ſame 
truſt cannot be transferred to the huſband : but otherwiſe, 
if he had deviſed the profits of the land unto his wife until the 
age of the infant, to bring him up and educate him; * that 
is a deviſe of the land itſelf. 2 Leon. 221. 
een 1 Rillfe and Budder. Deviſe of a IP 
covert, to ber by the ſon to his mother to her ſole and ſeparate uſe : 
— It is her ſole property in equity, and her aſſignment of 
it is good. Bunb. 187. 

So in the caſe of Bennet and Davis, M. 1725. A per- 
ſon ſeiſed of an eſtate in fee, deviſed it to the defendant's 
wife, who was his daughter, for her ſeparate uſe, with- 
out any limitation to truſtees: It was adjudged, that the 
huſband was but a truſtee for the wife. 3 P. Will. 316. 

Deviſe to heirs. 15. If a deviſe be made to a man, and to the heirs female 
female. of his body begotten ; and after, the deviſee hath iſſue a ſon 
and daughter, "and dieth: here the daughter ſhall have the 

land, and not the ſon, and yet he is the moſt worthy per- 

ſon, and heir to his father. But becauſe the will of the 

dead is, that the daughter ſhould have it, law and con- 

ſcience will ſo too. Terms of the law. Nevile, 

Deriſe to one's 16. A man deviſed his perſonal eſtate for the uſe of his 
relations. relations, without ſpecifying any in particular, or uſing any 
other words; and made an executor; and died. His mo- 

ther and three ſiſters brought their bill, as neareſt relations, 

for a diſcovery and account of the perſonal eſtate, and to 

come in according to the ſtatutes for diſtribution. And it 

was agreed to be the rule, in conſtruction of ſuch deviſes 

to relations, that thoſe who would by the ſtatutes for diſtri- 

bution be intitled to the perfonal eſtate, in caſe the teſtator 

bad died inteſtate, ſhould, upon ſuch general deviſes, be 

admitted in the ſame proportion only. And the lord chan- 

cellor Cowper ſaid, he thought it the beſt meaſure for ſet- 

ting bounds io fach general words, and that it had been 

often ruled accordingly in that court. Roach and Ham- 
mond, E. 1715. Prec. Cha. 401. 2 Abr. Lg. Caf. 438. 
| For 
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For if upon ſuch general deviſe they were not to take 
in this manner, it would be uncertain; for the relations 


may be infinite, And in the caſe of Carr and Bedford, 
30 C. 2. where the teſtator deviſed the reſidue. of his 
eſtate among his kindred according to their moſt need ; it was 
determined that this ſhall be conſtrued according to the 


ſtatute of diſtribution. 2 Cha. Rep. 146. 2 Abr. Eg. 


G 7 

So in the caſe of Thomas and Hole, M. 1734. A man 
deviſed 5001 to the relations of A, to be divided equally be- 
tween them. A had, at the teſtator's death, two brothers. 
living, and ſeveral nephews and nieces by another bro- 
ther. It was determined, that no relations ſhould take 
by this deſcription, that could not take by the ſtatute of 
diſtribution, Caf. Talb, 251. | 

Whether the wife is a relation in this reſpect, hath. 
been made a queſtion. As in the caſe of Davis and Bailey, 
Feb. 8. 1747. The teſtator by his will gave the reſidue 
of his perſonal eſtate to his wife for life, remainder to 
ſuch of his relations as would have been intitled by the 
flatute in caſe he had died inteitate, The wife claimed a 
moiety, By the lord chancellor Harwicke : Relation 
here means kindred. The wife is not of kindred, nor a 
relation within the meaning of the ſtatute, 
And more particularly, in the caſleof Morſſey and Johnſon, 
M. 27 G. 2. The teſtator, ſeiſed in fee, deviſeth his eſtate 
to his wife for life, remainder to another in tail, and jor 
want of iſſue the reverſion in fee to be fold ; with theſe 
words, And ny mind is, that the money ariſing from the ſale 
be divided among ft fach of my relations, and in ſuch manner, as 
the latute of diſtributions direfts : Then he gave other 
legacies to his wife, and appointed her ſole executrix ; 
and died; leaving relaticns of his own blood, and his ſaid 
wife, who marrie.l- a fccond huſband. Then the wife 
dies; and the ſecond huſband dies; and the tenant in tail 
dies without iſſue. The plaintiff brings his bill, as ex- 
ecutor to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the repre- 
lentative of the ſecond huſband to the wife who is in- 
titled to it by the will, as a relation within the ſtatute of 
diſtribution. Lord chanceiior Harwicke: During the 
courſe of this cauſe, I have altered my opinion. The 
queſtion ariſes on the words of the will referring to the 
ſtatute of diſtribution, and depends upon the conſtruction, 
which muſt be agreeable to the words, and to the intent 
ot tae teltator to be from thence collected. The queſtion 
is, 
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1s, what is the ſenſe of the word relation, as uſed in this 
will. In a proper grammatical ſenſe, it denotes a qua- 
lity in the abſtract; but in common ſenſe, it becomes 
perſonal, and fignifies the ſame as my kindred. Now next 
of kindred are the words in the ftatute to which he refers, 
and takes in only relations by conſanguinity or by blood, 
Now it ſeems ſtrange to ſay, that a man's wife is no re- 
Jation to him ; but ſhe certainly is not in this ſenſe, neither 


by blood nor affinity. The etymologiſts, when they 


ſpeak of conſanguinity, ſay, that it is, vinculum perſonarum 
ab codem ſlipite deſcendentium ; and of affinity, they ſay, uxor 


non eft affinis, ſed cauſa affinitatrs. And ſo the word ap- 


pears to be uſed in our ſtatutes : for if the wife was of 
kin to her huſband, ſhe would exclude all the reſt, as 
being the neareſt of kin. So.in the 21 H. 8. c. 5. the 
ordinary ſhall grant adminiſtration to the widow, or next 
of kin; which diſtinguiſhes the wife from the kindred, 
This perhaps would be too nice a conſtruction of the 
will, unleſs the manifeſt intent of the teſtator would 
warrant it; for wills are to be conſtrued according to 
common underſtanding, and not by nice grammatical 
diſtinctions. Now in this will he has made an ample 
proviſion for the wife; and whenever he gives her an in- 
tereſt, he expreſly mentions her. It was probable that 
this remote contingency would not happen in her life ; 


and he could never intend, that her repreſentative, ſuch 


as the executor of a ſecond huſband, ſhould carry fo con- 
ſiderable a ſhare from his own blood. Suppoſe he had 
faid, my own relations; he would certainly be conſtrued to 
mean his relations by blood. Therefore in this ſtrict 
ſenſe of the words, the wife is not intitled to any ſhare. 
And I continue in the fame opinion I was of, in the caſe 
of Davis and Bailey; which is expreſsly to this point. 
And therefore I diſmiſs the bill; but without coſts, 
3 Att. 758. 1 

17. If money be deviſed to younger children, where 
there are divers daughters and a ſon, and the ſon is by 
birth a younger child, but heir at law to the inheritance; 
the ſon ſhall not be conſidered as a younger child, ſo as 
to take by the deviſe, 1 Abr. Eg. Caf. 202. Bretton and 
Bretton, 12 C. 2. 

In the caſe of Becle and Becle, H. 1713. The teſtator, 
being tenant in tail, had power by deed or will to charge 
the lands with 2000 l, for portions for younger children, 
living at his death. He had only two daughters, and. the 
younger was born after his death. He charged the lands 
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by his will for raiſing this 20001. And the queſtion was, 
whether it ſhould be raiſed. It was objected, that the 
elder daughter was not intitled to,any part of it, becauſe 
it was only to go to the younger children; and the younger 
daughter cannot claim any part of it, becauſe ſhe was not 
living at the time of his death, But by the lord chancellor 
Harcourt: The eldeft daughter, tho' firſt born, when 
there is a fon, hath been often ruled to be a younger 
child. Every one but the heir is a younger child in 
equity; and the proviſion which ſuch daughter will have 
is but as a younger child's, in regard the ſon goes away 
with the land as heir: ſo here, the eſtate goes all to the 
remainder man, who is heres factus, and neither of the 
two daughters is heir. And as to the younger daughter, 
he ſaid, it would be very hard in a court of equity, that 


a child, becauſe it happened not to be born at ſuch a 
time, muſt therefore be unprovided for; but the law ſo 


far regards an infant in ventre /a mere, as in this reſpect 
to look upon it as living at the time of the father's death, 


i; HEX. | 
18. If one will that his ſon ſhall have his land after the 


death of his wife; here the wife of the deviſor ſhall have 


the land firſt for term of life. So likewiſe if a man de- 
viſe his goods to his wife, and that after the deceaſe of his 


wife his fon and heir ſhall have the houſe where the goods 


are; there the ſon ſhall not have the houſe during the life 
of the wife : for it doth appear that his intent was, that 
his wife ſhould have the houſe alſo for her life, notwith- 


ſtanding it were not deviſed to her by expreſs words. 7d. 


If a deviſe be to one for life, and afterwards a limita- 
tion, either immediate or mediate, to the heirs of his 
body, the deviſee takes an eftate tail. Bur. Mang. 
1631. | | 

? 9. Mar. 2. 1738. Owen and Owen. The teſtatrix deviſed 
the reſidue of her perſonal eſtate to her two nieces, equally 
to be divided between them, and appointed them executrixes 
accordingly. One of the nieces died in the life of the 
teſtatrix. The queſtion was, whether a moiety of the 


_ reſidue ſhould go to the next of kin, as undiſpoſed of by 


the will; or the deviſe to the two nieces was a jointe- 
nancy, and the whole reſidue ſhould go to the ſurviving 
niece, By the lord chancellor Hardwicke : It is clear to 
me, that if both of the nieces had been living, the words 


equally to be divided would have made a tenancy in com- 


mon, and not a jointenancy ; for tho' theſe words, in a 


ſtrict ſettlement at common law, bave never been deter- 
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mined barely of themſelves to make a tenancy in com- 
mon, yet in a will it is ſettled that theſe words will make 


a tenancy in common, both with regard to real and per- 


tonal eſtate, 1 Ak. 494. 3 | EEE ; 

In the caſe. of Rigden and Valier, Mar. 25. 1757. 
Tbe queſtion aroſe on a deed poll, which began in this 
manner, To all chriſtian people, &c. I George Everin- 
& den, in conſideration of natural love and affection, &c, 
and for the firm ſettling and aſſuring of all my real and 
«< perſonal eſtate on my wife and children after my de, 


6 ceaſe, difpoſe thereof in the m anner following; I give, 


„ grant, and confirm to my daughter, Margaret, &c, 
This was not in queſtion. ] Alſo, I give, grant, and 
4 confirm to my two daughters Margaret and Hannah 
the rents and profits of the land called . during the 
life of my wife, equally to be divided betwixt my ſaid 
„ daughters, paying to my wife ———— per annum; 
„and after her deceaſe to them and their heirs, egualiy 
«© to be divided betwixt them. Alſo I give, grant, and 
„ confirm to my five daughters all my perſonal eſtate 


* equally to be divided betwixt them, after all my debts 


„ and funeral charges paid and ſatisfied.” This deed 
was ſigned and ſealed by George Everinden in the preſence 
of three witneſſes. He and his wife died. Hannah, one 
of the daughters, married, Rigden, by. whom ſhe had the 
plaintiffs, and died. The queſtion was, whether Mar- 
garet and Hannah took as jointenants, or as tenants in 


common. If the latter; the plantiffs, who brought their 


bill for an account of the rents and profits of a moiety of 
the eſtate given to Margaret and their mother Hannah, 
and claimed as: co-heirs; of Hannah, were right; If the 
former; the whole ſurvived to the defendant Margaret, as 
the ſurvivor of her ſiſter.— By the lord chancellor Hard- 
wicke: This caſe depends upon a deed or writing, which, 
tho'.executed as a deed, I am not ſure was intended to 
take effect as ſuch, It begins as a deed poll; but it is @ 
diſpoſition of the whole real and perſonal eſtate of Everin- 
den, and to take place from his deceaſe, and in conſider- 
ation of the natural love and affection he bore to his wife 


and children. If it be not conſtrued as a will, or co- 


venant to {tand ſeiſed, (and being in conſideration of na- 


tural.love and affection, tho' by a ſingle deed without li- 
very, is may be conſidered to be a covenant toſtand ſeiſed), 
it will be void, being without livery, and becauſe a free- 


hold cannot paſs in futuro. But by way of covenant to 
and ſeifed, it may be good; for that operates not by 
iranſmutation of the poſſeſſion, but the uſe remains in 

pe: ” th 
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the granter till taken out of him by force of the con- 
ſideration. The preſent queſtion ariſes upon a very li- 
tigated point in the books, thoꝰ clear enough in one view, 
In a will, the words equally to be divided certainly ereate u 
te nancy in common, tho' this at frſt was doubted; nay 
the words equally,” or bare and ſhare alike; have the ſame 
effect. But it is ſaid, that there is not ſufficient autho- 


rity to eſtabliſh: theſe words tos make a tenancy in com- 


mon in u dze#, and that the books take the law to be other- 
wiſe,” Tis true, the books do ſo ee And yet 
there is no ſolemn determination that I can find, where it 
has been adjudged againſt a title, that the words equally 20 
be divide will Hot cteate a tenancy in common in a deed. 
The only determination that hath been, was in the caſe 
of Fiſber and Mig (L. Raym. 623. IL P. Will. 14.) which 
hath been relied en as a judgmentſof the court of king's 
bench; that theſe words make tenancy in common in a 
deed. But it is objected, that this is a caſe of doubtful 
Authority, being on the opinion of only two judges, againſt 
ſo gteat a man as lord chief juſtice Holt; and it is ap- 
"prehended too that this judgment was afterwards reverſed. 
ILhabe made isquiry, and cannot find that it was, or that 
even # writ of ertof was brought: ſo that this judgment 
yet ſtands, and is ſo far an authority, that this conftruc- 
tion in regard to the words equally to. be divided making 
ea Tenancy in common, took place in the caſe of the ſur- 
render of the copyhold”latids. Another caſe has been 
* cited at the bar; which, if rightly reported, is in point, 
2 Vent. 361. But I have cauſed the regiſter's books to be 
ſearehed, and can find no decree to warrant the teport: 
but notwithſtanding this, there might have been ſuch a 
caſe, and it is taken by Gould that there was. Another 
caſt is mentioned at the end of Fiſber and Wig, by Vor- 
they but the records have been ſearched, and there is no 
poſſibility of finding it. Smith and Jabnſan too is another 
authority; ſuch as it is. In regard to the caſe before me, 
upon the beſt conſideration I can give it, I am inclined 
to be of opinion, that the deed or inſtrument, call at 
what you will, has created a tenancy in common; and 


that to ſay othetwiſe; would be a manifeſt contradiction 
to the intention! of à father providing for his children. 


Thoꝰ none has a- greater reverence for the opinion of lord 
chief juſtiee Holi than 1 have, I think the arguments of 
-the;:other judges are founded more on the reaſon and 
nature of the thing thaachis lordſhip's; and that his pro- 


ceed from the artificial and refined. ceaſoning of the la, 
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and are deduced from a great deal of fine learning drawn 


from argument in other caſes. The arguments of Mr 
juſtice Geuld have great weight, and are by no meaus fa- 
tisfactorily anſwered. ; Indeed that caſe was on a ſurren- 
der of copyhold lands in the lord's court; and the two 
neſs, but as a will: whereas Holt contended that it ſhould 
be conſtrued as a deed; and in one thing he is certainly 
right, that the furrender of copyhold Jands to uſes is not 
to be confidered on the foot of uſes, being not within the 


ſtatute of uſes; and therefore ſuch a ſurrender is only a 


direction of the lord whom to admit; and when admitted, 
the furrenderee-is-net in by the grant of the lord, but by 
the ſurrender. If the arguments of the. judges had any 


weight in that caſe, they muſt have full as much in this, 


being on a covenant to ſtand ſeiſed. But it is objeRed, 
that there is no warrant te conſtrue a deed to uſes, -as to 
the limitations and words of it, with greater latitude than 
a conveyance by way of feoffment, or any other convey- 


ance at common law; and that ſtrange confuſion would 
ariſe, if the words of a: deed on the ſtatute of uſes ſhould 


be taken in a larger ſenſe than they, would bear in a con- 
veyance at common law. This is true in general: for 


the ſtatute joining the eſtate to the uſe, it becomes one 


intire conveyance by force of the ſtatute. But ſome re- 
ſtriction muſt be added to this. The words of limitation, 
to de ſure, muſt be conſtrued in the ſame ſenſe as at com- 
mon law. But when there are words of regulation or 


modification of the eftate (as the words equally to be di- 


vided are), and not words of limitation; I think there is 
no more harm in giving them a greater latitude in deeds 


on the ſtatute of uſes, which are truſts at common law, 


than in feoffments, which at all times have been ſtrict 


cdonveyances. The caſe upon that occaſion cited by Gould, 


is very material; where the intendment, not the words, 
of the ſpecial verdict influenced the determination. Con- 
fider the argument from thence to the preſent caſe. The 
only diſtinction taken between the conſtruction of words 
in a ſpecial verdict and in other caſes is, that in a ſpecial 
verdict, they may be taken more largely than in plead- 


ing; and therefore it is often ſaid, that a deſcription, 
which would be bad in a count or plea, may be good in 
à verdict, and taken by the intendment of the jury: but 


there never was any book that ſaid, that words may be 
talen more looſely in a ſpecial verdict than in a deed. 
t is admitted, that if the deed had been ia this manner, 

| + to 


judges argued it was not to be conſidered with great ſtrict- 
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to hold one moiety to one and her heirs, and the other 
moiety to the other and her heirs, this had been good, 
not only in ſuch a deed as this, but likewiſe in a feoff- 


ment. And conſidering how the ſenſe of the words equally 


to be divided is to be conſtrued, there is no reaſonable 
difference between the two caſes. Thus the matter ſtands 
on the foot and authority of Fiber and Wig.— But there 
are other reaſons which greatly ſtrengthen the preſent caſe 
in favour of the plaintiffs. he firſt is this: Here is a 
parent making a proviſion for his children (who were 
five in number), and for his wife: if the children were 
to take this eſtate intended for the ſupport of each of them 
and their future families, as jointenants; the ſhare of any 
one, who ſhould happen to die, would not deſtend for 
the maintenance of his children and poſterity, but ſur- 


vive to the other joiatenants ; a diſpoſition by no means 


reaſonable, nor likely to be ſuppoſed agreeable to the in- 
tention of the father. And this court has always uſed a 
great latitude in purſuing the intent of the parties, in 


conſtruing a deed to make a tenancy in common or a 


jointenancy, tho' the words equally to be divided have been 
omitted ; and have determined therefore, that if two men 


_ Zointly and equally advance a ſum of money on a mort- 


gage in fee, and take a ſecurity to them and their heirs, 
there ſhall be no ſurvivorſhip ; and ſo if they forecloſe an 
eſtate, it ſhall be divided betwixt them, becauſe their in- 
tention is ſuppoſed to be ſo. It has been ſaid indeed, if 
two men make a purchaſe, they may be ſuppoſed to buy 
a kind of chance between them, and to intend that the 
ſurvivor ſhall be intitled to the whole. But it has been 
determined, that if two purchaſe, and one advance more 
than the other; there ſhall be no furvivorſhip, tho? there 


de no ſuch words as equally to be divided, or to hold as 


tenants in common: which ſhews, how ftrongly the 
courts have leaned againſt furvivorſhip, and erected a te- 
nancy in common, by conſtruction, or the intention of 


the parties. Confider how nearly this comes to the caſe. 


in queſtion. ' And this court always conſiders proviſions 
for children, as having an equitable conſideration. And 
therefore, tho' ſuch voluntary diſpoſitions cannot be pre- 
ferred to debts for valuable conſideration; yet they are 
always preferred to other voluntary diſpoſitions, But 
Geo. Everinden has himſelf put his own conſtruction on 
the words, by the diſpoſition of his perſonal eſtate; which 
is allowed to make a tenancy in common;—Befides, this 
appears to be as near a teſtamentary act as poſlible; nor 
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do I know why it may not be proved as à will. mnotwiths 
ſtandingi the ſolemnity of the execution by ſealing and 
delivery: according to the caſe of Mibbet and Lee ¶ Ilob. 
313.) and a late determination in the king s bench in the 
caſe of Trimmer and Jackſon. And it is admitted, that in 
a will, theſe words make a tenaney in common; and I 
think it ought to be ſo here. My opinion therefore at 
preſent is, that, agreeable to the caſe of Fiber and Mig, 
ſtrengthened by the farther obſervations al ready made, 
the plaintiffs are Intitled : to a Auen re _ 
2 Leg. 252. 


80 in the ease af Goods: [tle _ Pad its 0 TIN 1 


bench: H. 26 G. 2. By indentures of leaſe: and releaſe, 
dated in the year 1695, and made between Fohn Gur! 


and his wife of the one part, and Milliam Purefoy and Peter 


Capper of the other part, the ſaid Fohn Gurl granted and 
releaſed to the ſaid Pureſey and Capper and their heirs, the 
lands in queſtion, to the-ulſe of fuch and ſo many of the 
children of the ſaid Gul, on the body:of his ſaid wife 
begotten, in ſuch manner, and in ſùuch ſhares, as the 


ſaid John Gurl ſhould appoint; and-:in default of ſuch 


appointment, to the uſe , ull ſurhᷣ clüldren egually to be di- 
vided: with a remainder to the right heits of the ſaid 


Jahn Gurl. — John Curl died, without making any ap- 


pointment, leaving his widew: and children, Rzcbard, 
Jane, Peter, and Milmot. — The queſtion was, whether 
by che words 0 the uſe of all ſuch children egualiy to be di- 


- — the children took as tenants in common, or as 


jointenants, in which caſe [/ilmot- who married the de- 
fendant, being the only ſurviving child, would take the 
whole. Lee Ch. J. delivered the opinion af the court: 
This 'caſe depends upon the | clauſe (abovementioned). 
The defendants have inſiſted, they ought to take as joint 
tenants. Joint tenants muſt be to the land in one right, 
and by one joint title, and they muſt havg one joint free- 
hold. Tenants in common take differently, as is laid 
down, 1 {nft. ſect. 292, 296, 297. from which it does 
appear, that no particular words are neceſſary to create a 
tenancy in common. The queſtion: then comes to this; 
Whether the children do not take ſeveral freeholds, with 


a ſeveral occupation? To make them tenants in com- 


mon, would be to conſtrue every word in this deed as 
operatiye. No words in a deviſe or a grant ſhall be con- 
ſtrued void, if they can be conſtrued. otherwiſe conſiſt- 
ently. (3 Leu. 373.) There is no doubt at this time af 
4% but that 2 words * te be divided, in a -wilh 

make 
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make a tenancy in common. In the caſe Cro. Elix. 443. 


695. it was firſt determined to be ſo. There is no deter- 
mination where in a deed to uſes they will. It has been 
abjeAed, they have a joint title in the freehold ; and 


the words equally to be divided will not ſever it: And tho“ 
the ſtatute of uſes executes the uſe to the poſſeſſion; yet 
it leaves the eſtate ſubject to the ſame uſes: The intent 


cannot prevail here: and theſe words, in a conveyance at 


common law, would not create a tenancy in common. 


But the queſtion here is not, whether the joint title is 
ſevered; but, whether any joint title is conveyed. If 
land be given to A. and B. to hold one moiety to A. and 


bis heirs, and the other moiety to B. and his heirs; they 


take as tenants in common. And where the grantor, in 
the ſame clauſe, and uno flatu, uſes the words equally to be 
divided; he intends to convey an equal property in the 
land, and to the fee, to each. This is the opinion of 
Papham, Cro. Eliz. 696. in his argument. I cannot think 
the clauſe here is nugatory, or of no effect. The intent 
of the party operates to paſs the whole fee. There is no 
rule in law, to prevent the court from making. a con- 
ſtruction, according to the intent of the party, in a deed. 


The true reaſon, why the words equally to be divided make 


a tenancy in common, is from the apparent intent that 
the eſtate ſhould be divided: And ſuch a conſtruction 
ought to be made, if there be no rule to the contrary z and 
no preciſe words are neceſſary. The caſe in 2 Yentr. 365. 
is in point: A covenant to ſtand ſeiſed to the ule of A. for 


life; and after, to two equally to be divided. 1 /nft. 191. 4. 


If a verdi& find that a man hath two parts of a manor, 
or the like, to be divided into three parts; they are 
tenants in common, by the intendment of the verdict; 
And if in a verdict, there is no reaſon why. not in a deed, 
Carth. 343. Leigh v. Brace. A conveyance by way of 
uſe ſhall be conſtrued as a will, with reſpect to the inten- 
tion of the parties. The caſe of Fiſher and Wig cannot 
now be departed from; It is mentioned in the caſe of 
Philips and Stringer, as if this judgment had been re- 
verſed; but it was not, The whole reaſoning of Holt's 
argument, in the ſaid caſe of Fiber and Wig, is applied 
to the ſuppoſition of a conveyance at common law: but 
it does not from that appear, what his opinion would have 
been, upon a direct deed to uſes as here. In the caſe of 
Rigden and Valier, lord Hardwicke Ch. J. declared, upon 
the beſt conſideration he could give the caſe, that he was 
iaclined to think, that the words 2qa/ly to be divided, he- 
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ther in a will or deed, create a tenancy in common. 
And judgment was, given for the plaintiff by the whole 
court. | | . 

And in the caſe of Peat and Chapman, Aug. 3z 1750: 
The teſtator deviſed all the reſt and reſidue to be divided 
betwixt two. By Sir John Strange, maſter of the rolls: 
This muſt be underſtood to be equally divided, and is a 
tenancy in common; and by the death of one in the life 
of the teſtator, his moiety ſhall not ſurvive to the other 
deviſee of the reſidue, but be conſidered as undiſpoſed of 


3 


no deviſe thereof had been. 1 Vez. 542. 


Deviſe of mart- 20. A deviſe of all a man's goods and SIE” to his 


pages paſſerh the executors, is a good deviſe, and will paſs all the lands 

_ — mortgaged; for the equity of. redemption paſſeth to the 
deviſee. God. O. L. 477. Cro. Car. 37. | 

But by a general deviſe of all lands, tenements, and 

hereditaments, a mortgage in fee ſhall not paſs, unleſs the 

equity of redemption be forecloſed; and if after ſuch 

deviſe made, a forecloſure is had, yet ſuch eſtate ſhall not 

paſs by thoſe general words of lands, tenements, and 

hereditaments, becauſe a forecloſure is conſidered as 4 


new -purchaſe of the land. The intereſt of the land muſt 


be ſomewhere, and cannot be in abeyance ; but it is not 


in the mortgagee, and therefore muſt remain in the mort- 


gagor, If a man deviſes his eftate, and after makes a 


mortgage in fee, it is a total revocation in law, yet in 
equity it is a revocation only pro tanto. And the mort- 
gagee, with regard to the inheritance, is a truſtee for 


the mortgagor till a forecloſure. 1 Al. 605. 2 Bac. 


Abr. 83. 


| Advowſon, 1. Þy the word lands, an advowſon will not paſs; but 


e tee frm by hereditaments it may. Forteſc. 351. 
right out of lands, will paſs by a deviſe of lands. Viner. 
Deviſe. K. 5 p | 
22. Where lands are appointed to be ſold, and it is not 
e ſaid by whom; the executor ought to ſell, becauſe he is 
the perſon intruſted with the execution of the will. 
Law of Teft. 121. Law of Ex. 221. And a court of 
equity will compel the heir at law, and all other proper 
parties to join in the ſale, 1 A. 490. 
H. 26 El. Vincent and Lee. A ſpecial verdi&t was 
found, that A. was ſeiſed of certain lands in fee, and de- 
viſed the ſame in tail, and if the donee died without iſſue, 


chat his faid lands ſhould be fold by his fans in Jaw, he 


by the will, and divided among the next of kin, as if 


But fee farm rents, portions of tithes, or any other 


2 + 
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in truth having five ſons in law; one of his ſons in law 
died in the life of the donee, and after the donee dieth 


without iſſue, and then the four of the ſons in law ſold 


the land : and it was adjudged, that the ſale was good; 
becauſe they were named genetally, by his ſons in law, 
and the lands could not be ſold by them all; and the 
words of the will, in a benign interpretation, are ſatiſ- 


fed in the 1 number, albeit they had but à bare aus 


thority. But if they had been particularly named, it had 
been otherwiſe. 1 . 113. ö | 
But if a man deviſeth lands to his executors to be fold, and 
maketh two executors, and the one dieth ; yet the ſur- 
vivor may fell the land, becauſe as the eſtate, fo the truſt 
ſhall ſurvive. And ſo note a diverſity between a bare 
truſt, and truſt coupled with an intereſt. 1 If. 113. 
Yet in neither of thoſe caſes, albeit one refuſe, can the 
other make ſale to him that refuſed ; becauſe he is party 
and privy to the laſt will, and remaineth executor ſtill. 


1 til, 113. 


And hereupon lord Coke fays, his advice to them that 
make ſuch deviſes by will, in order to make it as certain 


as they can, is, that the ſale be made by his executors or 


the ſurvivors or ſurvivor of them, if his meaning be ſo, 


or by ſuch or ſo many of them as take upon them the 
probate of his will, or the like. And it is better to give 
them an authority than an eftate, unleſs his meaning be 
they ſhould take the profits of his lands in the mean time, 
and then it is neceſſary that he deviſe, that the mean pro- 
fits till the ſale ſhall be aſſets in their hands; for other- 
wile they ſhall not be fo. 1 ff. 113. | | 
For where the teſtator deviſeth that his executors ſhall 
fell bis land, there the land deſcendeth in the mean time to 


"the heir; and until the ſale be made, the heir may enter 


are undiſpolet of by a teſtator, the ſame ſhall deſcend to 


and take the profits. But when the land is deviſed 10 his 


a 


exttutor to be fold, there the deviſe taketh away the deſcent, 
and veſteth the eſtate of the land in the executor, and he 
may enter and take the profits, and make ſale * 
to the deviſe. And in ſuch caſe, the executor is bound 
to ſell ſo ſoon as he can; for that the mean profits taken 
before the ſale ſhall not be aſſets; and therefore he might 
otherwiſe take advantages of his own laches. 1 IH. 236. 

Where there is a deviſe of lands to truſtees to ſel], to 
pay debts; the heir ſhall have the ſurplus, Lato of Te. 


11 . 5 : 
| Par whine intereſt ip, or profits out of a real eſtate, 


the 
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the heir; and he takes them, not by the will, or the in- 
tent of the teſtator, but they are caſt upon him by the 
law, for want of ſome other perſon to take. Cafe Talb, 44. 


Thus, the teſtator by will.devifed all his lands to truſ- 


tees to ſell, and diſpoſe of the mon 7 as he by. writing 
uch appointment, to 


his four nephews. , The teſtator by writing appoints. his 


ſhould appoint; and for want of 


truſtees to pay ſeveral ſums to ſeveral. perſons, but not to 
near the value of the land. It was held, that the nephews 
ſhould not have the reſidue, but that the heir at law ſhould 


have it, as an intereſt reſulting, and not diſpoſed of. 


City of London and Garway, 2 Vern. 571. 


A.perſon deviſed his real eſtate to his executors, to be 
| fold for payment of debts ;. the ſurplus, if any be, to be 


deemed perſonal eſtate, and to go to his executors, to 
whom. he gave 201 a piece. It was decreed, that the ſurplus 
ſhould be a truſt for the heir at law: And the ſame. was 
afterwards affirmed in parliament, Counteſs of Bri i/tol and 
Hungerford. 2 Vern. 645. 

The teſtator deviſed; to his nephew ſeveral lands, to 
bold to him and his heirs for ever, in truſt to be ſold for 
payment of all his debts and legacies, within a year after 
his death, and made him executor, but gave him no legacy. 
It was held, that there was no reſulting truſt for the heir 
at law ; ; for then, the executor, who is taken notice of as 
his nephew, would have nothing for his trouble. Cun- 
ningham and Melliſh. Prec. Ch. 31. 2 Vern. 247. 

f lands be deviſed for payment of debts: the executor 
may ſell tho? authority be not. eſpecially given him: but 
otherwiſe, if ſuch deviſe had been for legacies only, or for 
railing portions, or the like; for in ſuch caſe there 
had been no remedy hot in chancery againſt the heir, 
23:8: Its 

If lands be deviſed o on truſt, out of the rents and profits to 


pay debts and legacies ; z if the rents and profits will not 


raiſe it in a convenient time, the truſtees may ſell : for 


the words [profits of lands] eſpecially when to pay debts 


or portions, imply any profits that the land will yield, 
either by ſelling or mortgaging. 1 P. Will. 415. 
If lands be deviſed to be fold for payment of portions, 


and one of the children dies after the portion is due, and 


before the lands ſold; the adminiſtrator of the child is 
intitled to the money. 1 Fern. 276. 

For land; deviſed to be ſold, or in truſtees hands for 
payment of debts, portions, or the like, are to be deemed 
25 money ſo far as there are any ſuch to be paid; and ſo 
money 


LEY 


cies happen, 
20 
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money deviſed to buy lands, is to be deemed as lands. But 
with reſpect to the heir at law or reſiduary legatee, the 
lands ſo given in truſt, or deviſed for payment of debts or 
legacies, ſhall be deemed as land ; ; and he may, by pay- 
ing the debts or legacies pray a conveyance. ꝙ Med. 170. 

So if money be deviſed to be laid out in land, and ſet- 
tled on a man and his heirs ; - he may come into court, 


and pray to have the money, and that no purchaſe may 
be made; for no other has any intereſt in it. But if he 
die before it is paid or laid out in land, and the queſtion is 


between te heir and executor who ſhall have it; the 
heir ſhall have it, and it ſhall be conſidered as land; firſt, 


becauſe the heir in all caſes is favoured ; and ſecondly, if 


the executor ſhould have it, it would be againſt the 
words of the will, which gave: it to the heir. Prec. Cha. 
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i; 3 Deviſe of a rent charge to hie younger ſon, to- Deviſe upon 


conditional, and he ſhall have the rent tho* not brought 
up in learning, and the words (towards his education) are 


only to ſhew the intent and — of the n | 


of ghe ſum. 2 Lev. 154. 
Deviſe of lands to his wife for life, . to his 


egen ſon in fee; provided if his third ſon ſhal] within 
three months after the wife's death pay 5001 to the ſaid 
ſecond ſon his executors or adminiſtrators, then he deviſed 


them to the ſaid third ſon and his heirs. The third ſon 


died, living the wife: Then the wife died. The heir of 
the laid third ſon may enter upon the lands, upon pay- 
ment or tender of the 500 l. It is not a condition, 5 
an executory deviſe. A. 5 G. Marks ad Marks, 
Mod. 420. | 

Note, Executory is ſaid to be, where an eſtate in fee, 
created by deed or fine, is to be afterwards executed by 
entry, livery, writ, or the like. Eftates executed are, 
when they paſs preſently to the perſon to whom conveyed, 
without any after act. And an executory deviſe is, where 


a future intereſt is deviſed, that veſts not at the death of 
the-teſtator, but depends on ſome contingency which muſt | 


happen' before it can veit. If a particular eſtate is limited, 
and the inheritance paſſed out of the donor, this is a con- 
tingent remainder 3 but where the fee by a deviſe is veſted 


in any perſon, and to be veſted in another upon contin- 


gency, this is an executory deviſe. And in all caſes of ex- 
ecutory deviſes, the eſtates deſcend until the contingen- 


Deviſe, 


war ds the education and bringing him up in learning; it is not conditions 
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Deviſe, If my ſon and my two daughters die without | 


iſſue of their bodies, then all my lands ſhall remain and 


being but the re 


come to my nephew and his heirs, Here no eftate is de- 
viſed to the ſon and daughters by implication z the words 


only import a deſignation or appointment of the time 
when the land ſhall come to the nephew, namely, when 


the ſon and two daughters ſhall happen to die without iſ- 


ſue, and not before. For no eſtate being created to the 
ſon and daughters, the nephew can take nothing by way 
of remainder; for;that muſt deſcend to the heir at law. A 
remainder ng upon an abſolute fee @hple, that 
has of an eſtate or, any thing elſe is given or gone away, 
nothing remains, and no other or further eſtate can be gi- 
ven or diſpoſed, and therefore no remainder can be of an 


abſolute fee ſimple. Vet, in another reſpect, an eſtate in 
fee may be deviſed to one, and to be in another upon a 
contingency, as default of paying a ſum, or ſuch a one's 


dying without iſſue living the other, or ſuch like. Vaugb. 
259, 270. ; n | 

A man deviſed his lands to one, and deviſed alſo that 
the ſaid deviſee ſhould pay a rent to 4, and that A might 


diſtrain for it; and if the deviſee fail of the payment of 
the rent, that the heirs of the deviſor might enter. This 


is a good diſtreſs, and a good condition. 1 Lev. 269. 
Deviſe to his wife; proviſo, and my will is, that ſhe 


ſhall keep my houſe in good repair: This is a good con- 


dition. 80 a deviſe of lands to one, paying 101 to ano- 
ther, is a good condition. 1 Lev. 174. 


Deviſe of 1001 to his wife, for and in diſcharge of her 


dower; is a condition, that ſhe ſhall not have the 1001, 
till ſhe make a diſcharge of her dower. Cro. Elix. 274. 


If a man deviſeth land to an executor to be ſold ; this 


amounts to a condition. 1 inf. 236. 


The mortgagee by will remits part of the mortgage 


money and all the intereſt, if the re be paid within three 


_ If the mortgagor doth not pay within three years, 
e loſes the benefit of the bequeſt. 1 Cha. Ca. 51. 


If lands are deviſed in fee, upgn condition that the de- | 


viſee ſhall not alien; this condition is void: And fo it is 
of a feoffment, grant, releaſe, confirmation, or any other 
conveyance whereby a fee ſimple doth paſs. For it is ab- 
ſurd and repugnant to reaſon, that he who hath no poſſi- 


bility to have the land revert to him, ſhould reſtrain his 


feoffee in fee ſimple, of all his power to alien. And ſo it 
is, if a man be poſſeſſed of a leaſe for years, or of a horſe, 
. or 


due of an eſtate. For when all a man 
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or of any other chattel real or perſonal, and give or ſell 


his whole intereſt or property therein upon condition that 
the donee or vendee ſhall not alien the ſame; this is void: 
becauſe his whole intereſt and property is out of him, ſo 


as he hath no poſſibility of a reverter : and if ſuch con- 
dition ſhould be good, it would: ouſt him of all the power 


which the law gives him, which would be againſt reafon, 


and therefore ſuch a condition is void. 1 fl. 223. 


When the deviſe is to an infant, when he ſhall be born "F 
or to a daughter, when ſhe ſhall. be married; it ſhall de- 
ſcend to the heir in the mean time. 1 Sid. 153. 


The teſtator, having the reverſion of lands of which 


another was. tenant for life, deviſed the lands to a man 


when he ſhould marry his daughter. The. tenant for life 
dies. The lands ſhall deſcend, until the deviſee ſhall 


marry the daughter, 1 Keb. 802. 


If executors. or others. who are put in truſt by deviſe to 


ſell, or the like, will not perform the truſt ; the heir may 


enter. Br. Devile. 46. 4 IE» 
A deviſe. of lands was made, to the eldeſt daughter, 
paying 1001 to the ſecond daughter, and 100 l to the third 


daughter; and if the eldeſt daughter did not pay the 1001 
to the ſecond. daughter by ſuch a day, then the teſtator 
deviſed; the land to the ſecond daughter, ſhe paying her 

ſiſter's portion by a certain day; and if ſhe did not pay, 


then he deviſed the land to the third daughter, It was 


_ reſolved, this was not in the nature of a mortgage, to be 
redeemable after the time of payment was over; but that 
the eldeſt daughter not paying at the time appointed, the 
ſecond daughter ſhould have the land, and the eldeſt had 

no relief, 2 Freem. 206. | 82 
The teſtator deviſed lands to one, upon condition to pay 


200001 to his granddaughter and heir at law, to wit, 


ooo | à year for the firſt ſixteen years, and 20001 a year 


after till the whole ſhould be paid. Of which, 10001 being 


in arrear, the heir enters. It was reſolved by Cowper 


lord chancellor, that the deviſee of the lands ſhould be 
relieved upon paying the 10001 with intereſt ; the court 
declaring, that they would relieve wherever they could 
give ſatisfacton or compenſation for the breach of the 


condition, 1 Salt. 156. 2 Vern. 594. 


Where the deviſee, who is to perform the condition, is 
heir at law, notice of a condition muſt be given to him; 
becauſe he having a title by deſcent, need not take notice 


of any will, unleſs it be ſignified to him: But where the 


deviſee is a ſtranger, and not heir, he muſt inform him- 
| ſelf 


T'44 


„ "GEES 
2 Lat $4 
* kid ads Bi 


f 1 8 2 0 1 - CE ug . A wr So Rt . —— — — 2g s A 1 * 
RS arm p.m _ EX ani N RE SY >. x00 . e — aw r n pr "2 nn "BS 
— a I'S I = —_— __ = 3 EMIT! > _ BY A ; * 
* n —— - — - — a 


v =. * 


— r 
r ²˙ ˙QTÄ ESRI. oP rb hi ES, > 


* — —— — - = - 
- — — 2 — — — ñ 1 — — a 
2 * — — — 


142 Mills. Ferm and-manner, 


{elf of the eſtate deviſed to him, and upon what. terms, 
and muſt take notice of the condition at his peril.” "Cart, 
94. 1 Fentr. 200. 

Deviſe tending to 24; Deviſes, as well as eden ſettlements, which ten 

perpetuitye to introduce perpetvity, are void; for wills, tho” favour- 
ably expounded, are yet to be conſtrued acc rding to the 
common rules of the courts at law and equity: Hence it 
is, that a deviſe to Jobn and his heirs, the remainder to 
Thun dad his heirs, is void; for that the law in no caſe 
will allow a limitation of a fee {imple upon a fee ſimple; 


becauſe by a deviſe to John and his heirs, the deviſor hath 


transfetred the whole eſtate to him, and then tlie limita- 
tion over muſt be impertinent and void, when the deviſor 
before had given the whole eſtate. Nor can bis deviſe be 
good by way of future intereſt, or a remainder to veſt upon 
a contingency; becauſe no man can ſay when the heirs of 


John will fail: and to allow the remainder to Thomas to 


be good upon ſuch a diſtant contingeney, is to perpetuate 


the eſtate in the family of John, to preſerve a remainder 


or intereſt in Thomas, which probably * ne ver west. 
Gilb. 16. 2 Bac. Abr. 80. 

But tho” the law will not allow a preſent d to be 
limited upon a fee, yet a future contingent eſtate may be 
limited upon a fee, where the contingency upon which it 
is to veſt; is to happen in a ſhort time: And therefore if a 
devife be made to John and his heirs, and if he die with- 
out iſſue, living Thomas, then to Thomas and bis heirs; 
there nothing veſts immediately in Thomas, becauſe the 
whole eſtate is transferred to John; yet the limitation is 
good by way of executory intereſt or deviſe; becauſe it is 
to veſt on a contingency which is to happen on a life in 
being, therefore out of the inconvenience or danger of a 
perpetuity; becauſe John is only tied up from alienating 

bur for liſe, and his theirs are at liberty to dern of it 
after the death of Thomas. Gib. 16.1 

The utmoſt length that bas hitherto been lowed for 
the contingency of an executory deviſe to happen in, is 
that of a life or lives in being, and one and twenty 
years afterwards. As when lands are deviſed to ſuch 
unborn ſon. of a feme covert, as ſhall firſt attain the 
age of twenty one, and his heirs; the utmoſt! Jength 
of time that can happen before the eſtate. can veſt, is the 
life of the mother and the ſubſequent infancy of her 
ſon: and this hath been decreed: to be a N ee 
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If a man deviſe a perſonal chattel to one, the remaiader 
of it to another ; the firſt deviſee hath the whole property, 
and may diſpoſe of it as he pleaſeth : for ſuch chattels 
will, bear no. limitation over, becauſe being commonly 
moveable things, they are ſubject to be broken, worn out, 
or loſt, in the compals of a life ;. and therefore. it were ri- 
diculous to ſuffer à limitation, which the nature of the 
thing will not bear. Gilb, 117. 

But otherwiſe it is of a rel chattel, as of an uſe tc 
was indeed formerly held; that ſuch limitations of re- 
mainders of terms are void; but at length the court of 
chancery interpoſed, to rectify the rigour of the common 
law, and hath ſettled ſuch remainders of terms to be good, 
where the ſettlement, doth, not tend to introduce perpe- 
e 

Therefore if a term be deviſed to John and the heits 
male of his body, proyided if John dies without iſſue in 
the life of Thomas, then the term to go to another; this 
laſt limitation is good, becauſe- there is no danger of a 
Fei for the contingency on which it is to veſt is to 

appen within a life in being. Gilb. 118. IT 


8 ut if the limitation had been to John in tail, and the 
remainder over to another ;. here the laſt limitation had 
been void, becauſe the whole property of the term being 
in John, the limitation over, which is to veſt on the con- 
tingency of John's dying without iſſue, is too diftant to 
expect: whereas in the former caſe, the limitation after 
the intail to John is good by way of future intereſt or ex- 
ecutory deviſe, becauſe it is to veſt in the compals of a 
life, or not at all; and it doth not look like a, perpetuity, 
to oblige John from alienating, becauſe: the eſtate will 
be free from the clog when the life is ſpent, and who- 
oor is proprietor afterwards may diſpoſe of it at pleaſure, 
SID a oe i is at „„ 

E. — 5 Fereyes and Roberiſon. A man by his will de- 
viſeth his leaſehold eſtate, and other his chattels real, to 
his ſon William and to the iſſue of his body; and if he die 
without iſſue, to his ſon B, and the iſſue of his body; 
and if he die without iſſue, to C, and ſo on. By the 
whole court, The whole intereſt veſts in William, and 
ſhall go to his executors or adminiſtrators, and the limi- 
canons queer are voud. - Beet. 
But à leaſe aſſigned in truſt for A4 for life, remainder 
to B for life, with remainder to twenty other perſons all 
in being at the time, is good; becauſe they are like can- 
dles all lighted at a time, and have an eaſy common pro- 
bability of determination. Law of Toft. 999 . 

| | | 80 
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s te 4 for "life, remainder to his fiſt iſſue for life, is 


15 bert, x feemeth y be agrers;-thir hots the de- 
viſee or grantee of a leaſehoſd would be tenant in tail in 
caſe of a freehold, he ſhalt have the whole intereſt in the 
leaſehold, and all limitations over are void; but where 
de would be only tenant for life in caſe of a frechold, 


- 


the limitation of the leaſehold over will be good.” 


© Money cannot be deviſed from one to another; as for 
- inſtance, the teſtator had three daughters to whom he de- 
deviſed 5401 > wa to be divided; and if any of them 
died without iſſue, 'S: part to go to the ſurvivor: one of 
them married and died without iſſue; the huſband exhi- 


' bited 2 bill againſt the executor and the ſurviving ſiſters 
for his wife's part, being 1801; and had a decree : be- 


cauſe a ſum of money cannot be intailed. 2 Ventr. 349- 
So in the caſe of Butterfield and Butterfield, Oct. 29, 
48; where money was Yevifed to one for life, and the 


242 87 His body; and if he died without heirs of his 
body, then to. go over: it was held, that the whole pro- 


perty veſted in the firſt taker, the limitation being too 
remote. And it was ſaid, to be an eſtabliſhed rule, that 
where perſonal eſtate is given for life, and then to the 
indefinite heirs of the body, there being no recovery by 
which the intail of perſonal eftate can be barred, the 
firſt taker may diſpoſe of it as he pleaſes: and tho? a 
perſonal cannot deſcend' as a real eftate, yet if jt was in- 


tended to go in that courſe'of deſcent, which would he 


an intail of land, the firſt taker bas the abſolute property, 
and the remainder over cannot take effect. 1 Vizg, 
: "Se the 2% of chattels perfonal may be bequeathed to 
one for life; and after, the property to another: ſo that if 


done will that ſhall enjoy the uſe of his houſhold Ruff 
dufing his life, and after that ir ſhall remain to B; this is 
_ go 


deviſe thereof to B. But if the property of the 


thing be bequeathed to the firſt of them, then it is other- 


wiſe; for the gift of a chattel perſonal, tho' but for an 
hour, is a gift thereof for ever; provided that the teſta- 
tor make it abſolute, and not conditional. Swin, a. 207. 
1 P. Will. 651. | | 8 
A deviſe of goods to A for life, with remainder after 
the deceaſe of 4 to B. Tt was ſaid to be now clearly 
ſettled, that it is a good deviſe to B, and that B may ex- 


the 
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tha goods ſhall be forthcoming at his deceaſe; and is all- 


one whether the goods or uſe of the goods be deviſed for 
life. 2 Freem. 206. 

A. 1696. Hyde and Parrot. The teſtator bequeathed 
all his hoaſhold goods to his wife for life, and after to his 


ſon: It is a good deviſe over, and the ſame as if the de- 


viſe had been only of the uſe of them for her life. And 
by lord Somers: It is a rule, where perſonal chattels are 
deviſed for a limited time, it ſhall be intended the uſe of 
them only, and not the thing itſelf. 2 Vern. 331. 

M. 1702. Hale and Burrodale. A farmer deviſed his 
ſtock, which conſiſted of corn, hay, cattle, and the like, 
to his wife for life, and after her death to the plaintiff, 
It was objected, that no remainder can be limited 6ver of 
ſuch chattels as theſe, becauſe the uſe of them is to ſpend 
and conſume them. But the maſter of the rolls ſaid, the 
deviſe over was good; but ſaid, if any of the cattle were 
worn out in uſing, the defendant was not to be anſwer- 


able for them; and if any were ſold as uſeleſs, the de- 
fendant was only to anſwer the value of them at the 
time of ſale. And,an account was decreed to be taken 
_ accordingly. 1 Abr. Caf. Eg. 361. 


T. 1720. Upwell and Hall ty. The teſtator, being poſ- 
ſeſſed of a perſonal eſtate of the value of 3331, having a 
wife and ſiſter, but no iſſue, deviſed that fuch part of his 
eſtate as. his wife ſhould leave of her ſubſiſtence ſhould 
return to his ſiſter and the heirs of her body, and made 


his wife executrix. The wife married; and died, living 


her huſband, The maſter of the rolls ſaid, that it is 
now eſtabliſhed, that perſonal things or money may be de- 
viſed for life, and the remainder over; and that tho? it be 
true, that the wife had a power over the principal ſum 


provided it had been neceſſary, yet not otherwiſe. And 


he directed, that the maſter ſhould inquire how much had 
been applied for the wife's ſubſiſtence, and the huſband to 
account for the reſidue. 1 P. Will. 651. 

Where 4 man deviſes goods to go as heir-looms with 
ſuch an- eſtate, ſo far as by law they may; the court, to 


the end that the teſtator's intention may take effect, will 
decree a conveyance from him to whom they may come as 
perſonalty. Bernard. Cha. Ca. 54. | 


145 


25. A deviſe to one's children and grandchildren gene- Deviſe te chil- 
rally, refers only to ſuch children and grandchildren as den Jet unborn. 


were living at the time of making the will; but if a de- 


viſe were to one's children and grandchildren living at 


the time of the death of the teſtator, a child iz ventre ſa 
Vor. IV. L mere 
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mere might in ſuch caſe be ſo far regarded, as to be look- 
ed upon as living. 1 P. Will. 342. 

For a deviſe to an infant in ventre ſa mere is good; and 
the freehold ſhall deſcend in the mean time. 1 RolPs 
Abr. 609. 1 Lev. 135. 

So if a man deviſes lands to be fold, for the: increaſe 
of childrens portions; a child born fince the 1 ſhall 
have a ſhare, 2 Cha. Rep. 211. 

So where a man conveyed a term for 509 Years, upon 
truſt to raiſe 15001, for ſuch child or children as he ſhould 
have living at his death; and died, leaving no child, but 


his wife enſient of a daughter, which was after don: It 


was decreed, that this daughter was a child living at his 


death, within the meaning oat the truſt. And the direc- 


tion of a truſt is not ſo ſtrictly conſtrued as the limitation 


of an eſtate at law; and in Zuttere?s caſe, in lord Bridg- 


man's time, a bill was brought on behalf of an infant in 
ventre ſa mere to ſtay waſte, and an injunction was grant- 


ed. Hale and Hale. Prec. Ch. 50. 


And by the 10 11 V. c. 16. Where any eſtate ſhall, 
by any marriage or other ſettlement, be limited in re- 
mainder to, or to the uſe of the firſt or other ſon or ſons 
of the body of any perſon lawfully begotten, with re- 


mainder over to the uſe of any other perſon; or in re- 


mainder to, or to the ute of a daughter lawfully begotten, 
with remainder over to any other perfon; any fon or 


daughter of ſuch perſon lawfully begotten, that ſhall be 
born after the deceaſe of his father, may by virtue of ſuch 


ſettlement take ſuch eſtate ſo limited, in the ſame manner 
as if born in the life time of their father; altho' there 
ſhall happen no eſtate to be limited to truſtees, after the 
deceaſe of the father, to preſerve the contingent re- 
mainder to ſuch after-born children until they ſhall come 
in eſſe. 

T. 11 E. 2. Jones and N The teſtator, being 
poſſeſſed of a term, deviſed it in theſe words: * To my 


<< wife for her life; and after her deceaſe, to ſuch child 


„ as my ſaid wife is pow ſuppoled to be with child and 
„ enſient of, and his heirs for ever: Provided always, 
<< that if ſuch child, as ſhall happen to be born as afore- 
«<< ſaid, ſhall die Fedor it has attained the age of 21 years, 
a leaving © no iſſue of its body; then the reverſion of one 
« third part to my ſaid wife, and the other two thirds to 
„ my ſiſters.” The teſtator dying within a month after, 
the wife entred, and enjoyed during her life, but had no 
child or miſcarriage. And upon her death, the queſtion 
| was 
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was, Whether, as no child had ever been born, the re- 


mainders, limited upon his dying under 21 without iſſue, 
could take effect. And after ſeveral arguments, it was 


held by the court of king's bench, that they might; that 


tho' formerly there had been opinions to the contrary, yet 
according to the law now ſettled, the devile to the infant 
in ventre ſa mere was well limited, and if any child had 
been born, would have paſſed the term accordingly : ſe- 


condly, that tho' no child was ever born, yct-the remain- 


ders are notwithſtanding good; for there being no de- 
viſee, the deviſe, tho void only ex poſt facto, falls to the 
ground as much as if it had been void in its creation, 
and this lets in the remainders immediately; that tho' the 
clauſe by which the remainders are limited is in words, 
{triftly ſpeaking, conditional, yet they do not make it a 
condition, but only a limitacion. Laſtiy, that the con- 
tingencies muſt happen within a reaſonable time; and 
therefore it may well operate by way of executory deviſe. 
And they ſaid they had ſeen the decretal order in the court 
of chancery, by which it appeared, that the ſame queſ- 
tion, ariſing upon this ſame will and concerning the 
ſame premiſſes, came before lord Harcourt; and that he 
was of opinion, that the deviſe over of the reverſion in 
thirds to the wife and two ſiſters was good, notwith- 
ſtanding the wife was not enfient with any child. Vin. 
Deviſe. L. 53. 

26. The father ſettled a leaſe, with 9 to his 
will; in which he gave 5001 to each of his daughters, to 
be paid at the age of twenty one; and if any or all died 
before that age, then to others; but deviſed no main- 
tenance to them till their portions became payable: By 


the court, a maintenance cannot be decreed, becauſe of 


the deviſe over. 1 Chan. Caf. 249. 3 Salk. 127. 

But if there is no deviſe over, the court will decree 
a maintenance in the mean time: Thus in the caſe of 
Harvey and Harvey, E. 1722. The father ſeiſed of a real 


eſtate, and poſſeſſed of a perſonal eſtate, and having ſe- 


veral children, deviſeth all his real and perſonal eſtate to 


his eldeſt ſon, charging the ſame with 10001 apiece to 


all his younger children, payable at their reſpective ages 


of twenty-one ; but in the will no notice is taken of main- 


In what caſe 
maintenance 


ſhall be imp ĩed 


tenance for the younger children in the mean time. The 


younger children bring their bill, in order to recover in- 


tereſt, or ſome maintenance during their infancy. Upon 


which the maſter of the rolls, having taken time to con- 


ſider of the caſe, and having been allo attended with pre- 
L 2 cedents, 
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cedents, dec reed, that the younger children ſhould re- 
cover maintenance. He obſerved, that theſe being veſted 
legacies, and no deviſe over, it would be extreme hard | 
that the children ſhould ſtarve, when intitled to ſo con- | 
ſiderable legacies, for the ſake of their executors or ad- | 
miniſtrators, who in caſe of their deaths would have the | 
ſaid legacies: That in this cafe, the court would do, 
what in common preſumption the father, if living, would | 
(nay ought to) have done; which was, to provide neceſ- = 
ſaries for his children. 2 P. Will. 22. | 
Houſhold ſtuff. 27. It is uſual in wills to deviſe all the houſhold ſtuff; 
by which words plate about the houſe, and not for orna- 
ment, paſſeth; but books, cattle, clothes, coaches, corn, 
carts, ploughs, waggons, and any thing fixed to the free- 
| hold, will not paſs by that word. Szoin. a. 185. 
Houſhold goods 28, By a deviſe of houſhold goods, plate will paſs. 
aud turnuture. 2 Fern. 638. 3 Athyns, 370. | | 
: T. 1727. Nichols and Oßbarn. The teſtatrix deviſed 
all her houſhold goods to F. S. The queſtion was, W he- 
ther by the deviſe of the houſhold goods the plate ſhould 
paſs? Tho' it was reported on a reference to a maſter, 
that there were manifeſt intentions and declarations of the 
teſtatrix, that ſhe did not intend the plate ſhould paſs; yet 
the maſter certifying that the plate was commonly uſed in 
the houſe, all the evidence touching the intention of the 
party was rejected, there being a compleat and plain will 
in writing, which muit not be altered or influenced by 
parol proof. 2 P. Vill. 419. | 
If a man deviſeth 12001 to 78, and by general words 
deviſeth all his goods chattels and houſhold goods in and 
about his houſe to the ſaid FS; money in the houſe 
will not paſs, he having a particular legacy deviſed to him. 
Stoin. a. 185. 
By a deviſe of jewels, plate, pictures, medals, and fur- 
niture; it was decreed by lord Hardwicke, that a fibrary ef 
books did not paſs under the word furniture, 3 Ait. 202. 
All his goods, 29. It is uſual likewiſe to deviſe all the goods moveable 
what it implies. and immoveable: Now by the civil law, actions and rights 
of actions paſs by the word moveables, eſpecially when 
the words of univerſality are repeated in the will; as, 1 
give to TS all my moveable goods and immoveable, of 
what kind ſoever, or whereſoever found. Swin. a. 185. 
One deviſeth all his goods; and whether a debt by 
bond paſſed to the deviſee was the queſtion : Decreed, by 
lord chancellor Cowper that it did; that theſe words 


ſeemed at common law to paſs a bond, and to extend ro 
| all 
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all the perſonal eſtate; but this being in the caſe of a 


will, and a will relating to a perſonal eſtate toq, it ought 


to be conſtrued according to the rules of the civil law: 


now the civil law makes bona mobilia and bong immobilia the 


membra dividentia of all eſtates ; bona immabilia are land, 


bona mobilia are all moveables, which mutt extend to bonds, 
and therefore by the deviſe of all the teſtator's goods, a 
bond muſt paſs. 1 P. Vill. 267. 

By a deviſe of all his goods, a leaſe for years will paſs ; 
if there be not ſome other circumſtance to guide the intent 
of the deviſee. Stoin. a. 200. | 

But where a man deviſed to his niece a!l his goods, chat- 
tels, houſbol fluff, furniture, and other things which then 
were, or ſhould be in his houſe at the time of his death, and 
died, leaving about 265 1 in ready money in the houſe it 
was decreed, that this ready money did not paſs : for by 
the words other things ſhall be intended things of like na- 
ture and ſpecies with thoſe before mentioned. M. 1729. 
Trafford and Berridge. 1 Abr. Eq. Caf. 201. 

So where a man deviſed ſo much of his perſonal ęſtate 
as ſhould be and remain on ſuch an ęſlate at his death; and 
there were, amongſt other things, eorn, houſhold goods, 
plate, and 4001 in money ; it was decreed by the lord 
chancellor Hardwicke, that all ſtock on the farm, live 
and dead, and all ſtores on the lands, did paſs; but that 
the 4001 did not paſs by the deviſe. Incledon and North- 
cote, Mar. 2. 1746. 3 Ath. 437. | 

So where a man deviſed to his wife all his houſhold goods 
and other goods, plate, and flock within doors and without, 


and bequeathed the re/idue of his perſonal eſtate to an- 


other; it was decreed, that the teſtator's ready money and 
bonds did not paſs by the word goods : for if the words 

were to be taken in ſo large a ſenſe, it would make void 

the bequeſt of the reſiduum; and therefore the words 

other goods ſhould be underſtood to ſignify things of the 

like nature with houfho!d goods, that the whole will might 

have its effect. 3 P. Will. 112. 


30. Chattels are of two kinds, real and perſonal. Real Chattels, 


ch :ttels are ſuch as concern or favour of the realty; as 
terms for years of land, the next preſentation to a cnurch, 
and the like. Chattels perſona! (which are what are 


commonly to be underſtood when goods and chattels are 
given by will) are properly things moveable, which may 


be annexed to or attendant on the pen of the owner, and 


carried about with him from one part of the world to 


another. Such are animals, houthold ftuff, money, 
L 3 jewels, 
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jewels, corn, garments, and every thing elſe that can 


properly be put in motion, and transferred from place to 
place. 2 Black}. b. 2. c. 24. 

By a deviſe of all his chattels, the deviſee hall not 
have glaſs of the windows, wainſcot, tables dormant, fats 
in the brewhouſe fixed to the freehold, nor furnaces, nor 
the box or cheſt where the teſtator's evidences are; not 
doves in the dove houſe, nor fiſhes in the pond, nor deer 
in the park: for theſe things belong all to the heir. On 
181. 


31. If a man ſeiſed of land for life, or in fee, or in tail, 


gin his wite's right or his own, ſows it with corn, or any 


manner of grain, and dies before ſeverance; it ſhall go 
to the executor of the huſband, and not to the wife or 
heir that ſhall have the land. Vent. 59. Swin. 214. 
2 Infl. 81. Hob. 132. 


But where a man was ſeiſed of land in = and Cars 


the land, and deviſed the ſame, and died before ſeverance ; 


it was adjudged, that in this caſe the deviſee ſhould have 
the corn, and not the executors of the deviſor; for the 
deviſee, in relation to the chattels belonging to the land, 
is put in the place of the executors, by the words of the 


will. M. 20 Ja. Spencer's caſe, Winch. 51. Swin. a. 


. 


So if a man ſeiſed in fee ſows: copyhold lands, and 75 


wd them to the ute of his wife, and dies before the 


ſeverance ; it ſeems that the wife ſhall have the corn, and 
not the executors of the huſband : for this is a Ciſpolition 
of the corn, it being appurtenant to the land; and ſince 
the huſband hath diſpoſed of it during his life, it cannot 
go to his executors. 1 Roll's Abr. 727. 

And the reaſon why the corn paſſeth to the donee as 
appertaining to the ſoil. when the property of the ſoil al- 
ters, and yet ſhall not deſcend to the heir, as appertain- 
ing to the ſoil when the property of the ſoil remains in the 
firſt owner, is this: Becauſe every man's donation ſhall 
be taken moſt ſtrongly againſt himſelf; and therefore it 


- ſhall paſs not only the land it ſelf, but the chattels that 


belong to the land. But no chattels can deſcend to the 
heir, and therefore they go to the executor. Gilbert's Law 
of Evid. 250. 

So if land be ſld; the corn growing ſhall go to the 
purchaſer of the land, unleſs ſpecially excepted. M ent. 


A perſon ſeiſed in fee ſows the land, and after grants 
it to A for life, remainder to B. A enters, and dies be- 
I fore 
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fore the corn is ſevered : His executors or adminiſtrators 
ſnall not have the crop, becauſe he was not at any charge 
or induſtry, but B. ſhall have it. Hob. 132. 

Generally, the diſtinction ſeerreth to be, where the 
eſtate is determined by the act of the party DI and 
where it is determined by the act of another. 

And therefore Littleton ſaith, if the leſſee, being tenant 
at will, ſow the land, and the leſſor after it is ſown, and 
be fore the corn is ripe, put him out; yet the leſſee ſhall 
have the corn, and ſhall have free entry, egreſs, and re- 


greſs, to cut and carry away the corn, becauſe he knew | 


not at what time the leſſor would enter upon him. Other- 
wiſe it is, if tenant for years, who knoweth the end of his 
term, ſows the land, and his term ends before the corn is 
ripe; in this caſe, the leſſor or he in the reverſion ſhall 
have the corn, becauſe the leſſee knew the certainty of his 
term and when it would end. Litt. ſect. 68. 

And the reaſon why the tenant at will ihall have the 


corn is, becaule his eſtate is uncertain; and therefore left 


the ground ſhould be unmanured, which would be hurt- 
ful to the publick, he ſhall reap the crop which he ſowed 
in peace, albeit the leſſor doth determine his will before 
it be ripe. And fo it is, if he ſet roots, or ſow hemp, or 
flax, or any other annual profit; if after the ſame be 
planted, the leſſor ouſt the leſſee, or if the leflee dieth, 
yet he or his executors ſha}l have that year's crop. But 
if he plant young fruit trees, or young oaks, aſhes, elms, 
or the like, or ſow the ground with zcorns; there the 
leſſor may put him out notwithſtanding, becauſe they will 
yield no preſent annual profit. And this is not only 
proper to a leſſee at will, that when the leſſor determines 
his will, the leſſee ſhall have the corn flown; but to every 
particular tenant that hath an eſtate uncertain, And 
therefore if tenant for life ſoweth the ground, and dieth ; 


his executors ſhall have the corn: for that his eſtate was 


unceftain, and determined by the act of God. — And the 
ſame law is of the eee for years of tenant for liſe.— So if a 
man be ſeiſed of land in the right of his wife, and ſoweth 
the ground, and he dieth ; his executors ſhall have the 
corn, and if his wife die before him he ſhall have the 
corn, But if huſband and wiſe be jointenants of the land, 
and the huſband ſoweth the ground, and the land ſur- 


viveth to the wife; it is ſaid that ſhe ſhall have the corn. 


So if a woman ſeiſed in feę or for life ſows the land, 
and then takes a huſband, and he dies before the ſeverance; 


the wife ſhall have the profits, and not the executors of 
. L 4 che 
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the huſband : for the corn. committed to the ground i is a 
chattel real, which is annexed and belonging to the free- 
hold; and not a chattel perſonal, annexed to the free- 
hold and transferred. And therefore if the huſband doth 


not diſpoſe of it during his life, it belongs to the wife 


and not to the huſband. So if the huſband ſows the 
land, and dies before feverance; the wife ſhall bave the 
third part of the land ſo ſown for her dower : for ſhe ſhall 


be in of the beſt poſſeſſion of her huſband, above the title 


of the executor; and it would be unreaſonable, if her 
huſband had all corn land, that ſhe ſhould ſtay for her 
ſubſiſtence for a whole year, till the crop ſhould be renewed. 
—lf a man ſeiſed of lands in fee hath iſſue a daughter, and 
dieth, his wife being enſient with a ſon; the daughter 
ee the ground; the ſon is born; yet the daughter 
Mall have the corn, becauſe. her eſtate was lawful, Td 
defeated by the act of God; and it is good for the com- 
monwealth that the ground be ſown,—But if the leſſee at 
vill ſow the ground with corn, and after he himſelf de- 
termine his will, and refuſeth to occupy the ground ; in 
that caſe the 2 ſhall have the corn, becaule he loſeth 
his rent. — And if a woman that holdeth land during her 
widowhozd, ſoweth the ground, and taketh huſband ; the 
leſſor ſhall have the corn, becauſe the determination of 
her own eſtate grew by her own act. But where the eſtate 
of the leſſee being uncertain is defeaſible by a title para- 
mount; or if the leaſe determine by the act of the leſſee, 
as by forfeiture, condition, or the like: there, he that 
hath the.right paramount, or that entreth for any forfei- 
ture or the like, ſhall have the corn. So if a diſfeiſar 
ſow the ground, and ſever the corn, and he who is diſſeiſed 
re-enter; he ſhall have the corn, becauſe he entreta 
by a former title: and ſeverance or removing of the 
corn altereth not the caſe; for the regreſs is a reconti- 


nuation of the freehold in him in Judgment of law from 


the beginning. 1 1n/t. 55. 2 Ini. 81. 1 RolPs Abr. 
727. 

32. Generally, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hin- 


| drance to the propagation of the ſpecies. 


So if the condition be, that the legatee marry 3 
ing to the appointment, arbitrament, or conſent of ſome 
other perſon, this is rejected as W Gadolphin's 
_ Orphans 1409s 451 | 


But 


a 


„ wh oo 6 © © 


JJ Ce eee” woke” ale” i ned” oe oo ooo ls 


Mills. Form and munter. 


But if the conditions are only ſuch as whereby mar- 

riage is not abſolutely prohibited, but only in part re- 
ſtrained, as in reſpect of time, place, or perſon ; then 
ſuch conditions are not abſolutely to be rejected. God. 
O. L. 45. 


So if the condition be, not to marry before the age of 
twenty years, this condition is to be performed; other- 
wiſe, if it is continued to an unreaſonable length. 

So if the condition be, not to marry ſuch a particular 


perſon, or a widow, or of one particular place, or the 


like. | 

Generally, in the temporal courts, the diſtinction ſeem- 
eth to have been, where the legacy is deviſed over to an- 
other, and where it is not deviſed over: in the former 
caſe it hath been held, that the reſtraint ſhall be good, ſo 
as the legacy ſhall not be due, unleſs the condition be 


performed; but in the latter caſe, where there is no de- 


viſe over, it bath been held, that the proviſo or conditfon 
is only in terrorem, to make the perſon careful, but not 
to defeat the legacy. 1 Ch. Ca. 22. 1 Vern. 20. 2 Vern. 


293, 357» 


Alſo in the temporal courts a diſtinction is made where 
a portion is charged on the perſonalty, and where it is 
charged on land. If it is charged on the perſonalty, 
they follow the rule of the ecclefiaſtical court, which 
hath juriſdiction as to the perſonalty ; but if it is charged 
on land, of which the eccleſiaſtical court hath no juriſ- 
diction, they follow the rule of the common law courts, 
which on non-performance of the condition will not 
ſuffer the portion to be raiſed. In the caſe of Hervey 


and Alion, Apr. 30, 1737; Sir Thomas Aſton by 


ſettlement after marriage created a term in truſt by mort- 
gage or ſale to raiſe 20001 for each of his daughters por- 
tions, provided they marry with their mother's conſent, 
cc and if either die before marriage with ſuch conſent, her 
« portion to ceaſe, and the premiſſes to be diſcharged; 
<< and if raiſed, then to be paid to the perſon to whom 
« the premiſſes ſhould belong :** and afterwards by will 
created another truſt term to augment their fortunes 20001 
apiece more, but ſabject to the condition as in the ſettlement, 
and gave the reſidue over and above the 20001 apiece to 
his wife : and by a codicil created another truſt term for 
the better raiſing of his daughters portions. Sir Thomas 
died, leaving two daughters. One of them married after 
the age of 21, the other before the age of 21, and both 
of them without the conſent of their mother. Sir Joſeph 


Jekyl, 


153 


T . en I 


154 


Tas. Form and manner. 


Jekyl, maſter of the rolls, decreed the portions to be paid. 


But on appeal from this decree, the lord chancellor Hard- 
wicke, aſſiſted by the two chief juſtices Lee and Willes, 


and the chief baron Comyns, r reverſed the decree; and 
argued, firſt, that it is the right and liberty of theſubject, 
who makes a voluntary diſpoſition of his own property, 
to diſpoſe of it in what manner, and upon what terms 
and conditions he pleaſeth. Secondly, that it is an eſta- 
bliſhed maxim of law, that if an eftate in land, or in- 
tereſt out of the land, is limited to commence upon a 
condition precedent; nothing can yeſt or take effect, til} 
the condition is performed. And this is fo ſtrong and ſo: 
ſettled a point, that altho' the previous act was at firſt 
impoſſible by the act of God, or other accident, che eftate 
can never vett. Thirdly, that it is moſt agreeable to the 


rules of equity, to direct the execution of the truſt. ac- 


cording to the intent of him who appointed the truſt. — 
It is faid, that a truſt is to he conſtrued favourably: and 


it is true, it is to be conſtrued with as much advantage 


as may be to make good and anſwer the intent and deſign 


. of the party, but it is to be conſttued ſtrictly with re- 


gard to the execution of the truſt; and therefore it would 
be a ſtrange thing, when the truſt directs the truſtees to 
pay the money at the time of the daughter's marriage 
with her mother's conſent, that the court ſhould direct 
them to pay the money before that time. Fourthly, that 
a reſtraint' in the preſent caſe is not only lawful, but 
prudent and reaſonable; and no confequence more likely 
to enſue:from/it, than the hindrance of an inconſiderate 
or imprudent marriage. Comyns 744. Caſ. Talb. 212. 
1 Att. 361. 

T. 1743; Pulling and Reddy. By the lord chancellor 
Hardwicke: If a legacy be given to a woman upon this 
condition, that ſhe marry with the conſent of a third 
perfon, and there be no deviſe over in cafe ſhe marry 
without ſuch. conſent; this is only to be conſidered 13 
terrorem but if there be a deviſe over, then it ſhall go to 
whom it is ſo deviſed over. This rule is taken from the 


civil law, as this court hath a concurrent juriſdiction as 


to legacies, But if a portion be to ariſe out of land, and 
there is no deviſe over, in that caſe the ſha]! not have it, 
but it ſhall. go to the heir; for the ſpiritual court hath no 


juriſdiction as to lands. There may be ſome doubt (he 


ſaid) where money is given to be laid out in lands. 


1 Wilſon 21. 8 
May 
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May 5. 1746. Reyniſh and Martin. Elizabeth Philips 


by her will deviſed her real eſtate to her daughter Martha 


and her heirs for ever; and then ſays, “ If my daughter 
«© Mary marry with the conſent of the truſtees (therein 
particularly named) or the major part of them, ſignified 
« in writing before ſuch marriage had, then and not 
« otherwiſe I give and deviſe to my ſaid daughter Mary 
© the ſum of 8001:*” And after comes a clauſe, © And 
« do hereby charge all my aforeſaid real eſtate with 
«© all my debts of all kind, and with all my legacies.” 
The teſtatrix died, leaving iſſue the ſaid two daughters 
Martha and Mary, Mary married Thomas Reyniſh the 


A 
* 


plaintiff, without the conſent of the truſtees. And the 


bill was brought by Thomas Reyniſh, as repreſentative 
and adminiſtrator ot Mary his wife, for an account of the 
perſonal eftate, and that the ſame might be applied in 
payment of the ſaid legacy of 8ool; and in caſe the per- 
ſonal eſtate ſhould not be ſufficient, that then the real 
eſtate, or ſo much thereof as will make good the deficien- 
cy, might be fold, and the money ariſing therefrom ap- 
plied for that purpoſe. This caſe coming on to be heard 
at the Rolls, the perſonal eſtate not being ſufficient, 
Forteſcue maſter of the rolls decreed the real eſtate to 
be ſold for payment of the legacy. The defendants ap- 
pealed from the decree, and the cauſe now ſtanding for 
judgment, lord Hardwicke delivered his opinion to the 
following effect: Firſt, I will conſider this as if it had 
been. a mere perſonal legacy and payable out of the per- 
ſonal eſtate. Secondly, I will conſider it as if it had 
been charged on the real eſtate originally. As to the firſt, 
I apprehend, that taking this as a mere perſonal legacy, 
the plaintiff by the rules of the civil and eccleſiaſtical law, 
and which have been conſtantly adhered to in this court, 
will be intitled to the legacy ; for it is an eſtabliſhed rule 
in the civil law, and has long been the doctrine of this 
court, that where a perſonal legacy is given to a child 
on condition of marrying with conſent, this is not looked 
on as a condition annexed to the legacy, but as a declara- 
tion of the teſtator in terrorem And indeed the civil law 
makes ſuch conditions void, notwithſtanding the legacy 
be given over, but that has not been received ſo in this 
court; but whenever the legacy is given over for breach 
of the condition, the gift over ſhall take place upon this 
foundation, becauſe it thereby appears clearly that the 
perſon, to whom it was given over, was in the mind and 
contemplation of the teſtator at the time of making 7 

5 will; 
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And 


will; but in the preſent caſe there is no ſuch gift over. At 
The ſecond conſideration is, what the conſequence will th 
be taking this legacy as a charge originally laid upon the 
lands, and not merely perſonal. In the will it is firft we 
of all a perſonal legacy, iſſuing out of perſonal eſtate ; pa 
but then the teſtatrix afterwards, at the cloſe of her will, bu 
charges all her real eftate with all her debts and legacies, to 
If it had been originally charged upon the land, and given to 
upon the condition before mentioned, it could not have an 
been contended that the plaintiff could have recovered it ha 
after breach of the condition; and indeed it would be to 
contrary to the rule of the common law (to decree for the we 
plaintiff) which always favours the heir, and contrary to up! 
the determination in Harvey and Aſhton, for the diffe- bre 
rence taken there is, that this court follows the rule of the | 
civil law, becauſe that was the original juriſdiction for wWi 
the recovery of perſonal legacies; but whenever land pu 
is in queſtion, or to be affected, this court followeth the the 
rule of the common law; and in all caſes, whereof this I4 
court takes cognizance of ſuit, where the original juriſ- 
11 diction ariſes in another court, the rule of this court is al 
4 always to follow the law of that other court; for if this - the 
1 court did not purſue that rule, there would be different rig 
| remedies in different courts, which would create great 
{a inconvenience, and the rule of right in different courts leg 
Wi | would be different. But tho? this be ſo in the caſe of a his 
Wi perſonal legacy, it is not ſo in regard to lands affected tio 
or charged with legacies, becauſe the property of land wh 
muſt be governed by the law of England; and where it thi 
is a legacy charged upon land, it muſt have the ſame Nic 
conſideration as a deviſe of the land it ſelf would have cla 
had. And I am of opinion, if this caſe ſtood as an | 
original charge upon land, the plaintiff could have no per 
right to demand it. But this being an original perſonal thz 
legacy, the plaintiff js intitled to have an account of the the 
perſonal eſtate of the teſtatrix, but not of her real eſtate, ter 
But as the perſonal eſtate may be exhauſted by the pay- the 
ment of debts and legacies, the next queſtion will be, pa 
whether this court cannot marſhal the aflets in ſuch a eve 
manner, as to give the plaintiff a remedy out of the real ter 
| eſtate: And as the real eftate is expreſsly charged with rig 
N - the payment of all debts and legacies, and this legacy, of 
| by the event which has happened, falls out to be a charge 77 
| upon the perſonalty only; 1am of opinion, that the plain- 
1 tiff ought to ſtand in the place of ſuch creditors or legatees of 
* as have received a ſatisfaction out of the perſonal aſſets: IE. 
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And to order it ſo, is the conſtant rule and practice of 
this court. 3 Ai. 330. 1 Wilſen, 130. |; 

In the caſe of Needham and Vernon, 25 C. 2. Lands 
were deviſed in truſt for raiſing portions for daughters, 
payable upon their marriages with conſent of the truſtees ; 
but if they married without conſent, then to remain over 
to another, The daughters were old, and never intended 
to mairy, but to lay out their portions in a purchaſe of 
annuities for their lives. And it was held that they ſhould 
have their portions immediately, upon giving fecurity 
to indemnify againſt the perſons to whom the portions 
were deviſed over. And the like hath been decreed, 
upon giving ſecurity to refund, if the condition ſhould be 


broken. 1 Abr. Eq. Caf. 111. 


33. If a legacy be given on condition not to diſpute the Condition not to 


will, and the legatee commenceth a ſuit whereby he diſ- give trouble to 
che executo. 


putes the validity of the will, yet this is no forfeiture of 
the legacy, if there was probable cauſe of conteſting it. 
3 Bac. Abr. 479. | EEE 


And even altho' there be no probable cauſe; yet where | 


a legatee, or other perſon intereſted, hath a right to ſee 


p the will proved in folemn form, his making uſe of that 


rizht cannot (as it ſeemeth) be deemed a diſturbance, 

E. 1724. Nutt and Burrel, The teſtator gives to B a 
legacy, on pain of forfeiture of it, in caſe he ſhould give 
his wife (whom he made executrix) any trouble in rela- 
tion to his eſtate, BB brings a bill againſt the wife, for 
which there was very little colour, and amongſt other 
things demands his legacy, The chancellor was of opi- 
nion that the ſuit was very frivolous, but would not de- 
clare the legacy forfeited. Cha. Ca. King 1. 


But in the caſe of Cleaver and Spurling, T. 1729. A 


perſon by his will gives a legacy to his daughter, provided 
that ſhe or her huſband refuſe to give a releaſe, or put 
the executor to any trouble, the ſame ſhall go over to her jiſ- 
ters children. The daughter and her huſband (being within 
the cuſtom of the city of London) ſue for her orphanage 
part. Decreed, that the legacy was forfeited ; for how- 


ever it might have been conſtrued to be intended only in 


terrorem, yet being deviſed over, and by that means a 
right to this legacy being veſted in a third perſon, a court 
of equity could not deveſt it or call it back again. 2 Peere 
Fill. 528. 

H. 1710. Vebb and Mebb. The father gave a legac 
of 40 J to his ſon, upon condition that he ſhould not act. 
turb the truſtees. They applied to the court for an ex- 

| ecution 
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ecution of the truſt, and that he might either join with do! 
them in a ſale, or loſe the legacy. And it was decreed 23 
accordingly, by Harcourt lord chancellor. 1 P. Wil. p 
| 136. . e 
Things deviſed = It is ſaid by ſome, that if land be deviſed to one, thi 
Wicc, and after in the ſame will to another, they ſhall take it 
as jointenants. Gib. 159. 1 tal 
But by lord Coke, the laſt deviſe taketh place ; the ſame at 
being for ſo much a countermand of the former part of dr. 
the will. And of this opinion was lord Hardwicke in the be 
caſe of Ulrich and Litchfield above mentioned, tho' (he ev 
ſaid) the later opinions have taken it otherwiſe, 1 Infl. m. 
112. 2 Aik. 372. th 
But as to this, it ſeemeth that no certain rule can be | 
laid down ; but the determination will vary according to hi 
the particular circumſtances in each will. 2 4th. 374. ch 
Things which a 35+ A deviſe by one joint tenant of land deviſable, p 
perſon hath which he holdeth in fee, at his death, jointly with a lo 
Ty with an- ftranger, is not good; But if ſuch deviſor doth ſurvive all to 
1 his companions, then ſuch deviſe is good. Pert. 219. w 
Alſo a man cannot bequeath by will any of thoſe goods w 
or chattels which he hath jointly with another, tho' by =—_— 
act in his life time he might diſpoſe of his part; if he ne 
bequeath his portion thereof to a third perſon, the legacy tit 
is void, and the ſurvivor ſhall have the whole, notwith- Se 
ſtanding the will. But joint merchants are to be excepted | 
out of this rule; for the wares, merchandizes, debts, or ot 
duties which they have as joint merchants or partners, u. 
ſhall not ſurvive, but ſhall go to the executor of him that al 
dies; and this by the law of merchants. Law of Teſt, 1 
188. Z : 
; | And by the cuſtom of the city of London, he which tc 
| holdeth tenements in London jointly with others, may w 
deviſe that which belongeth to him, without any other ſe- cl 
| verance. Privileg. Lond. 145. | o} 
In what cafes a 36. Generally, If the legatory die before the legacy be due, fc 
legacy ſhall be the legacy 15 extinguiſhed. Inſomuch that if the teſtator by It 
uiid tolapte. is laſt will do bequeath his lands and tenements to a man * 
and his heirs; yet if ſuch perſon die before the teſtator, t. 
the deviſe is merely void, and his heirs cannot recover the b 


land by force of the will; becauſe the deviſee was not in 14 

being when the will ſhould take effect; and the word c 

heirs in this caſe is not a deſignation of the perſon who | b 

ſhall take, but a limitation of the eſtate; for if it was a d 

deſcription of the perſon, then his widow would be en- tl 
dowed, 
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dowed. Plotod. 345. Swin. 35, 560. Law of Teft. 
230. |; 

"a ſo it is, if the deviſee of a copyhold die before the 
deviſor; notwithſtanding the ſurrender by the deviſor of 
the copyhold to the uſe of his will. Str. 445. | 
And ſo allo it is, if the legatee lives as long as the teſ- 
tator, but doth not ſurvive him; for they may both die 
at one inſtant, as in a ftorm at ſea they may both be 
drowned together, or by the falling of a houſe may both 
be killed at once : but if the legatee overlive the teſtator, 
even tho” it be but for a moment, the legacy is due, and 
may be recovered by the executors or adminiſtrators of 
the legatee. Law of Teft. 231. ö 


M. 6 An. Snell and Dee, The teſtator bequeathed by 


his will in theſe words; I give 1001 apiece to the tuo 
children of F &, at the end of ten years after my deceaſe. 
The children died within the ten years. And by Cowper 
lord chancellor, This is a lapſed legacy, and ſhall] not go 
to the executors of the children: For the diverſity is, 
where the bequeſt is to take effect at a future time, and 
where the payment is to be made at a future time: 
Wherever the time is annexed to the legacy it ſelf, and 
not to the payment of it; if the legatee dies before the 
time of payment, it is a lapſed legacy in that caſe. . 2 


" Salk. 415. 


T. 1721. Bagwell and Dry. The teſtator, amongſt 
other things, bequeathed the ſurplus of his perſonal eſtate 
unto: four perſons equally to be divided among them, ſhare 
and ſhare alike; and made A B his executor in truſt, One 
of the four reſiduary legatees died in the life of the teſtator. 
After which, the teſtator died. And the queſtion being, 
to whom the fourth part deviſed to the reſiduary legatee 
who died in the life of the teſtator belonged ; the lord 
chancellor, after time taken to confider of it, delivered his 
opinion, that the teſtator having deviſed his reſiduum in 
fourths, and one of the reſiduary legatees dying in his 
life time, the deviſe of that fourth part became void, and 
was as ſo much of the teſtator's eſtate undiſpoſed of by 
the will ; that it could not go to the ſurviving legatees, 
becauſe each of them had but a fourth part deviſed to him 


in common, and the death of the fourth reſiduary legatee 
could not avail them, as it would have done had the 


been all joint tenants, for then the ſhare of the legatee 
dying in the life time of the teſtator would have gone to 
the ſurvivors ; but here the reſiduum being deviſed in 
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common, it was the ſame as if the fourth part had been 


deviſed to each of the four, which could not be increaſed 


by the death of any of them. This ſhare ſhall not go to 


the executor, he being but a bare executor in truſt; and 
conſequently it belongs to the teſtator's next of kin ac- 


cording to the ſtatute of diſtribution ; and as to this, the 


executor is a truſtee for ſuch next of kin. 1 P. Mill. 


700. 
MA. 2 G. 2. Page and Page. A perſon deviſeth to his 
ſix relations, all his lands and all his perſonal eſtate, in 


truſt to perform his will, and after all theſe things diſ- 


charged, directed that the remainder ſhould be equally 


divided amongſt them, ſhare and ſhare alike, and made 


his ſaid ſix relations executors. One of the fix legatees 
died, and then the teſtator died. The queſtion was; 
whether the ſhare of that legatee who died in the life time 
of the teſtators ſhould go to the ſurviving legatees, as part 
of the reſiduum; or whether in this caſe it ſhould go to 
the next of kin of the teſtator, as ſo much of his eſtate 


undiſpoſed of. It was argued, that where there is a 
| Japſed legacy, it falls into the reſiduum of the perſonal 


eſtate generally; but here a part of the reſiduum it ſelf 
is a lapſed legacy, and conſequently undiſpoſed of, and 
ought to go to the next of kin of the teſtator. For 
the executors are to take nothing as executors, but as 
reſiduary legatees. And one of the legatees dying in the 
life time of the teſtator, his ſhare mult go according to 
the ſtatute of diſtributions, as undiſpoſed of. And ſo it 
was decreed. Str. 820. £5 

M. 1505. Elliot and Davenport. The teſtator by his 


will reciting, that B owed him 400], gave and bequeathed | 


the ſame to him, provided that out of it he paid ſeyeral 
particular ſums in the will mentioned, to his wife and 
children, and the reſidue he freely and abſolutely gave. 
him, and required his executor, immediately on his death, 
to deliver up the ſecurity, and not to meddle with the 
debt, but to give ſuch releaſe as B his executors or ad- 
miniftrators ſhould require. ZB died in the life time of the 
teſtator. It was held, that the money directed to be paid 
to the wife and children was well deviſed ; but as to the 
reſidue deviſed to the debtor himlelf, it was a lapſed le- 
acy, he dying in the life time of the teſtator ; but it was 
admitted, that if the teſtator had ſaid, I forgive ſuch a debt, 
or that my executor ſhall not demand it, or ſhall releaſe 
it, that would have been a good diſcharge of the deb', 
4 tho 
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tho' the debtor had died in the life time of the teſtator, 
2 Ver n. 521. 1 P. Vill. 83. 

his will 200 l apiece to his children, payable at their re- 
ſpective ages of twenty one; and if any of them died be- 
fore twenty one, then the legacy given to the perſon ſo 
dying to go to the ſurviving children. One of the childten 
died in the teſtator's life time. And the queſtion was, 
whether the legacy ſhould go to the ſurviving children, 


or ſhould be a lapſed legacy, and fink into the ſurplus. 
. By the court; The rule is true, that where the legatee 


dies in the life of the teſtator, his legacy lapſes, that is, 
it lapſes as to the. legatee ſo dying; but in this caſe the 
legacy is well deviſed over the ſurviving children. 3. 
H. Will. urs 1 2 "is $24; 241765 

Deviſe of a legacy to a perſon and his aſſigns; the le- 
gatee died before it was paid: adjudged, that his admini- 


ſtrator ſhall. have it as aſſignee in law. 1 Roll's Abr. 


915. 


Where the legacy is conditional, the legacy is 1 due, until 


the condition be performed: And therefore if the legatee dic 


before the condition is performed, the legacy is extin- 
guiſhed ; except in ſome few caſes, » Lew of Teſt. 231. 

If a legacy be given to a child, payable at his age of 
twenty one years, and the child dies before he attain that 
age: tho' the adminiſtrator of the child is intitled to the 
legacy, yet he ſhall not have it till ſuch time as the 
child, if he had lived, would have attained his age of 
twenty-one years. 2 Fern. 199. 2 P. Hill, 478. 

But if a legacy be deviſed to a child payable at his age 
of twenty one years, and if he dies before that age, then 
the legacy to go over to another; in this caſe, if the 


child dies before he attains the age of twenty-one, the 


ſecond legatee ſhall have the legacy immediately. 2 Fern. 
283. 2 P. Will. 478. Viner. Deviſe. G. d. 35. 
So if a legacy be given to an infant, to be paid at his 
age of twenty one years, and the executors to pay intereſt 
for it until it becomes payable; if the infant dies before 
twenty-one, it is due preſently, to the executor or admi- 
niſtrator of the infant: but if no intereſt was to be paid 
for it, then it ſhall not be paid until ſuch times as the in- 


fant would have come to twenty one in caſe he had lived; 


becauſe there it is a benefit the teſtator intended to the 
executor by keeping it in his hands; but in the other 
Vor. IV. e caſe 


7. 1731. Willing, and Baine. The teſtator Ba by ö 
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caſe it would be none, when intereſt was payable. 2 
Freem. 64. 5 
So where the teſtator bequeathed to an infant 1000 J, 
payable at twenty one; and in the mean time the infant 
to have the yearly ſum of 201, not amounting to the in- 
tereſt of the legacy given him. The infant died before 
twenty one. It was held by Raymond chief juſtice, Jekyl 
maſter of the rolls, and Eyre chief juſtice, that the exe- 
cutors of the infant ſhould wait for their legacy, till ſuch 
time as the infant had he lived would have been twenty 


one; it being unreaſonable that the executors of the in- 


fant, Randing i in his place, ſhould be in a better caſe than 
the infant himſelf would have been had he been living; 
and it was to be preſumed, that the teſtator had made a 
computation of his eſtate, and conſidered when the ſame 
would bear and allow of the payment of this legacy; and 
that no reaſon could be given, why an uncertain accident 
ſhould accelerate the payment of this legacy before the 
time, which was at firſt intended for that purpoſe. 2 P. 
Will. 335. 


;Generdlly, it is to be beteten; whether the time be 
joined to the ſub/iance of the legaey, or to the payment : 


If it be joined to the /ubfance of the legacy, and the lega- 


tee dies before the day, the legacy is gone; as if the teſ- 
tator gives to B 100 1] when he cometh to the age of twenty 
one years, and B dieth before, the legacy will not go to 
his executors or adminiſtrators: But if the day be joined 
to the payment of the legacy, the executors or adminiſtra- 
tors of the legatee ſhall have the legacy, tho' the legatee 
die before the day ; as if the teſtator bequeath 1001 to B, 
and wills that it ſhall be paid to B when he attains the age 
of twenty one years, yet his executors or adminiſtrators 
may recover the legacy when the time is expired that B 
ſhould have attained that age if he had lived. Law of Te 10 
23% 233. 9 

And this is ene to the rule of the civil law, which 
is, that if a legacy be deviſed to one generally, to be 
paid or payable at the age of twenty one, or any other 
age; yet this is ſuch an intereſt veſted in the legatee, that 
his executor or adminiſtrator may ſue for and recover it; 
for it is debitum in præſenti, tho' ſolvendum in futuro, the 
time being annexed to the payment, and not to the legacy 
itſelf: So if the legacy is made to carry intereſt ; tho? the 
words to be paid, or payable be omitted, it ſhall be an in- 


tereſt veſted. But it a legacy be deviſed to one at twenty 


one, 
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one, or if or when he ſhall attain the age of twenty one, 
and the legatee dies before he attains that age, the legacy 
is lapſed. But where the legacy is to ariſe out of a real 
eſtate; this, by the better authorities, ſhall not go to the 
repreſentative of the legatee, but ſhall ſink in the inherit- 
ance for the benefit of the heir, as much as if it was a 
portion provided by a marriage ſettlement. But when the 
legacy is to be paid out of a perſonal eſtate, the above di- 
ſtinction hath been allowed of; and Cowper lord chan- 
cellor ſaid, that tho” it was at firſt introduced upon very 
ſlender reaſons, and probably upon no other but from a. 
conſtant willingneſs in the civil law to ſtretch in favour 
of a particular legatee, againſt the reſiduary legatee who 
went away with the whole ſurplus of the perſonal eſtate ; 
yet as the chancery hath now a concurrent juriſdiction 
with the ſpiritual court in matters of this nature, he 


thought it highly reaſonable that there ſhould be a con- 


formity in their reſolutions, that the ſubject might have 
the ſame meaſure of juſtice, in which court ſoever he 
ſued. Law of Tefl. 242, 243. | 
So, in the caſe of Boycot and others, againſt Cotton and 
others; Nov. 24, 1738. It was ſaid by the lord chan- 
cellor Hardwicke, that it is now ſettled, whether the 
portion charged upon land be given with or without in- 
tereſt, by deed or by will, if the perſon dies before the 
age at which it becomes payable, it ſhall fink into the eſ- 
tate. 1 Ath. 555. 1 

M. 1682. Smith and Smith, The teſtator deviſed 1001 
to his daughter for her portion, chargeable upon a real 


eſtate, and payable at twenty one; and the daughter died 


before twenty one: the portion ſhall ſink in the land. But 
it is otherwiſe, if no time had been limited for the pay- 
ment of the portion ; for in that caſe it goes to the exe- 


cutor of the daughter. And there is no difference, whe- 


ther the portion is ſecured by ſettlement or by will, if it 
be to be raiſed out of a real eſtate, and the party dies be- 
fore it is payable; for in either caſe it ſinks in the lands. 
2 Fern. 92 | | 
H. 1690. Norfolk and Guildford, The teſtator by will 
charged his lands with 60001, for the child his wife was 
then enſient with, if it proved a daughter; with a clauſe 
of entry for non-payment. A daughter is bornz who 
dies. It was decreed, that the 6000] ſhould not be raiſed. 
for the benefit of her adminiſtrator. 2 Yern. 208. : 
M. 1684. Bartholomew and Meredith. The teſtator de- 
viſed lands to be ſold for payment of portions to younger 
3 ö M 2 children, 
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children, and one of the children dies after the portion 
was payable, tho” before the lands ſold. It was held, that 


it being an intereſt veſted, his adminiſtrator ſhould have 
1 1 . 276. | 

E. 1701. Fackſon and Farrand. The teſtator by will 
gave 5001 to his daughter, to be paid by his executors at 
the age of twenty one out of his perſonal eſtate and the 
rents of his real; and if not raiſed by that time, the ex- 
ecutors to ſtand ſeiſed and take the rents till 5001 is 
raiſed, and after payment gives the land to his fon. The 
daughter marries at eighteen, and dies under twenty one, 
leaving iſſue a daughter. The huſband takes adminiſtra- 
tion. Tt was held, that the portion ſhould be raiſed, and 


that by a ſale, tho' the land would produce little more 


than the 500 J. 2 Vern. 424. [But this, lord Harwicke 


ſaid, is an anomalous caſe, and no ſtreſs ought. to be laid 
upon it. 1 Ark. 556.] | e pes 


H. 1740. Lowther and Condon. Thomas Condon, eſ- 
quire, by his will gave unto his daughter Diana Condon 


the ſum of 1000 l, to be raiſed and paid unto her, imme- 
| diately after the deceaſe of her mother, out of her mo- 


ther's jointure lands, with intereſt of fix pounds in the 
hundred from the death of her mother till the ſame ſhould 
be paid. Thomas Condon dies. After which, his daugh- 
ter Diana intermarries with Sir William Lowther, and 
dies in the life time of her mother. Laſt of all the mo- 
ther dies. And Sir William Lowther, as adminiſtrator 
to his wife, brings his bill for the recovery of the 10001. 
It was inſiſted by the defendant the heir at Jaw, that as 
the. ſaid ſum was to be raiſed and paid out of the lands, 
and the late lady Lowther died before 'the time when this 
ſam became payable, namely, before the death of her mo- 
ther the teſtator's widow, the fame ought to ſink into the 
eftate for the benefit of the heir, and ought not now to 


be raiſed. By Hardwicke lord chancellor: It is clear, if 


this were to be paid out of a perſonal eſtate, it would 
have been tranſmiſſible to an adminiſtrator : It is indeed 
true; that it hath been an eftabliſhed rule in general, as 


to real eſtates, that where a legatee dies before the time 


of payment of the legacy, it ſhall ſink into the eftate ; 


but with regard to portions or fortunes for daughters, the 


circumſtance of the legatee is to be conſidered ; as where 


a portion is given to one immediately, payable when ſhe 


attaineth the age of twenty one or marrieth, and ſuch 


perſon dieth before either of the contingencies happeneth, 
it ought to link, becauſe the legatee wanted no perſonal 
od doh os | proviſion; 
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viſion; but in this caſe, as lady Lowther was married, 


and lived married for ſome years, there is the leſs reaſon 
that it ſhould fink. And it was decreed, that 'this was 
an intereſt veſted, and as ſuch tranſmiſſible to the admini- 
ſtrator, and the legacy ſhould not ſink into the eſtate for 
the benefit of the heir at law. [ But this determination 
was upon particular circumftances in the will, manifeſt- 


ing an intention that the portion in this event ſhould not 


ſink into the inheritance, but be tranſmiſſible ; and par- 
ticularly becauſe the remoteneſs of the time of payment 
did nat ariſe from the circumſtances of the perſons, but 
of the eſtate; the legacy being ordered to be paid as 
ſoon. as the eftate ſhould be diſincumbered. And upon 
the ſame ground, the like was determined afterwards in 


the caſe of Sherman and Collins, Feb. 4, 1745. 2 Ath. 


127, 120. 3 Aid. 319.] | 

But it is ſaid, if a legacy be chargeable both upon the 
real and perſonal eftate ; then ſo much thereof as the per- 
ſonal eſtate will extend to pay, ſhall go to the executors or 
admin;ftcators of the child; for in ſuch caſe, as far as the 
executor or adminiſtrator claims out of the perſonal eſtate, 
he ſhall ſucceed according to the rule of the ſpiritual court 
where theſe things are determinable, altho' the infant lega- 
tee dies before the portion or legacy becomes due : But 
ſo far as ſuch legacy is charged upon the land; the court 
of chancery will not countenance the loading of an heir, 


merely for the benefit of an adminiſtrator. 1 P. Mill. 


276, 60. 1 8 

But in the caſe of Yan and Clark, July 1, 1739. Ledy 
Craven deviſed to Godfrey Clark (whom alfo ſhe made 
executor and reſiduary legatee) her meſſuage and tenement 


in Lincoln's-Inn-Fields, and all her real and perſonal eſ- 


tate not otherwiſe diſpoſed.of, to the intent that out of the 
ſaid real and perſonal eftates fo deviſed, her ſeveral legacies 
might be paid; amongſt which, ſhe gave to Thomas 


Lewis, to be paid within one year and a half after her | 


deceaſe, 20001 in truſt and for the uſe of his daughter 
Mary Lewis, to be put out at intereſt, and the principal 


and intereſt to be paid to her at her age of eighteen, or 
marriage, which ſhould firſt happen. Thomas Lewis 


died in the life time of the teſtatrix. Mary Lewis died 
about half a year after the teſtatrix, unmarried. The re- 


preſentative of Mary brought his bill to have the 20001 
paid to him. The defendant Clark admitted perſanal aſ- 
ſets ſufficient, but ſubmitted to the court whether the 


plaintiff was intitled, and inſiſted that the houſe in Lin- 
M 3 coin's- 


- 
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gated, and received a diverſity of determinations. 
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coln's-Inn Fields was in the firſt place charged with.this, 
and that it was not a charge merely on the perſonal eſ- 
tate, but on the mixed fund of rea] and perſonal ; and 
therefore the legatee dying before the day of payment, it 
ought to ſink, By the lord chancellor Hardwicke : The 


infant dying before the time of payment to the truſtee, 1 


am of opinion makes this legacy not.caiſable for the bene- 
fit of the plaintiff her eater” e is given 
out of a perſonal eſtate payable at a certain time; or 


if given at a certain time, and intereſt in the mean time; 


it is a veſted legacy. But the rule of this court as to le. 
gacies out of real eſtates is otherwiſe ; for if given at a 
certain time, or payable at a certain time, yet if the lega- 
tee dies before the time is come, it ſinks into the inherit- 
ance, So when a legacy is given out of a mixed fund of 


real and perſonal eſtate, at a certain time, or to be paid at 


a certain time; the conſtruction is the ſame, as if given 
out of a real eſtate only, There is but a flight difference, 
between the caſes of legacies given at a day, or payable 
at a day; but the diſtinction is adhered to, only to give a 
conſentaneous juriſdiction with the eccleſiaſtical courts : 


Nor is there any caſe that I know of, to warrant a diſtine- 


tion between legacies given out of a mixed fund of real 
and perſonal eſtate, and out of real eſtate only. If the 
infant had ſurvived the year and half (for the death of the 
truſtee makes no diſtinction) it would have been extreme- 
ly clear ſhe would have been intitled to the legacy; and 
if then ſhe had died before eighteen or marriage, her re- 
preſentatives would have been intitled. But if this had 
been merely perſonal; as ſhe died within the year and half, 
her repreſentative could not have been intitled : for the 
whole git is in the direction of the payment; which 
makes that the ſubſtance. In the preſent caſe, it is not a 
legacy merely out of a perſonal eſtate, but out of both 


funds, and the real charged in the firſt place on the eſtate 


in Lincoln's-Inn-Fields. And this conſtruction is more 
agreeable to the intention of the teſtatrix, as the ſum was 


intended clearly, as a portion for Mary: And the court 
always goes as far as it poſſibly can, to hinder the raiſing 
portions out of land for the benefit of repreſentatives. 


1 Att. 510. | N 

37. The queſtion how far the executor ſhall be intitled 
to the ſurplus, altho' he be not by the expreſs words of 
the will appointed reſiduary legatee, hath been long liti- 


In 
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In the caſe of Fo/ter and Munt, M. 1687. The teſtator 
deviſed particular legacies to his children and grandchil- 


dren, and 191 apiece to his executors for their care; the 


ſurplus of the perſonal eſtate being 50001 and upwards. 
The queſtion was, Whether the ſurplus ſhould be a truſt 
for the children, or go to the executors. And it was de- 
creed a truſt for the children, For as the legacy to the 
executors was given for their care, unleſs fuch care was to 
turn to the benefit of others, and not of themſelves, the 
will would be abſurd ; and therefore it neceſſarily fol- 
lowed, that the teſtator deſigned them only to be truſtees 
for the next of kin. 1 Vern. 473. 2 Vern. 648. And 
although no ſuch declaration had been made, yet the le- 
gacy being given generally, the law made the fame con- 
ſtruction, and it was for their care; it being impoſſible to 
imagine, that the teſtator would give a general legacy, if 
he intended the executor ſhould take the whole. 2 Abr. 
£9. C/ 443. Th 

H. 1697. Earl of Briſtol and Hungerford. The teſta- 
tor deviſed lands to be fold for payment of his debts, and 
ordered that the ſurplus ſhould be deemed part of his per- 
ſonal eſtate and go to his executors, and gave to his exe- 


cutors 1001 apiece as a legacy. The queſtion was, Whe- 


ther the executors ſhould have the furplus to their own uſe, 
or ſhould diftribute according to the ſtatute of diſtribu- 


tion, For the executors it was inſiſted, that the ſurplus 


ſhould be part of his perſonal eſtate, and go ro them, and 
that he meant it to their own uſe; and his giving them a 
legacy of 1001 apiece cannot alter the caſe, for the ſur- 
plus perhaps might be nothing; and therefore he gave them 


the 1001, that they might at all events be ſure of ſome- 


thing, and not to exclude them the benefit of the ſurplus : 
and this being a deviſe of the ſurplus, after debts and lega- 
cies paid, cannot be a truſt in them, for then all their truſt 
is performed, when debts and legacies are paid. On the 
other fide it was ſaid, that the words in the will, that the 
ſurplus ſhould be part of his perſonal eſtate and go to his 
executors, were only intended to exclude the heir, who elſe 
would have had it, and not to give any greater intereſt to 
his executors. than they would have had otherwiſe. And 
of that opinion was the lord chancellor, who decreed that 
they were truſtees of the ſurplus for the next of kin, 1 


Abr. Caf. Eq. 244. 


But in the caſe of Griffiths and Rogers, T. 1704. where 
a man deviſed his library of books to one, except ten 


books ſuch as his wife ſhould chuſe, and made her exe- 
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gutrix; it was decived; that ſhe ſhould not by this Alike 
be excluded from the benefit of the ſurplus of the perſonal 
eſtate. 1 Abr. Caf. Eg. 245. 
In the year 1725, in order to ſettle this point, the lord 
chancellor King brought a bill into the houſe of peers, 
which paſſed that houſe, but was thrown out by the com- 
mons, The bill was to have ſettled it for the benefit of 
the executor. Str. 569. | 

July 15, 1740. Newflead and Jobnſton. Shack Latu- 
ſon by her will gave ſeveral legacies to her children, 
and then "direAs 1000 1 to be taken out of her part- 
nerſhip ſtock in trade, and ſettled in ſtrict ſettlement 
on her ſon; the reſidue of her partnerſhip ſtock ſhe 
gave to a truſtee, with very particular direQions as to 
the management, in truſt for the ſeparate uſe of her 
daughter Elizabeth ohnſten, who was a feme covert, and 
appoints Elizabeth Fobnflon her executrix, but makes no 
diſpoſition of the ſurplus. The bill was brought for an 
account of this ſurplus, and that the executrix might 
be a truſtee of the ſame for the next of kin to the tel 
tatrix. By the lord chancellor Hardwicke : The caſes 
in regard to excluding executors from taking the ſurplus 
of the perſonal eſtate, by reaſon of the particular lega- 
cies before given to them, have been very various, and 
undergone different determinations, according to the dif- 
ferent cicumſtances and opinions and way of reaſon- 
ing of different perſons concerning them; and it is ab- 
ſolutely impoſſible to reduce all thoſe caſes to any 
certain general rule, without ſome contrariety between 
them. But I think the preſentcaſe a very plain one, that 
the -executrix here ſhould not be excluded from the ſur- 
plus.——The law is clear, that where a man makes his 


will, and an executor ; it is a gift in law of all his per- 
7 ſonal eſtate to him. So is the rule of the eccleſiaſtical 


court. Therefore it is, that where a ſuit is brought in 
ſuch caſe for a diſtribution of the reſiduum undiſpoſed of 


by the will, this court will prohibit them from proceed- 


ing in ſuch ſuit ; becauſe they are bound to give the reſi- 


duum to the executor, | And this court interpoſes upon a 


ſuppoſed truſt in the executor, of which that court has 


no cognizance. And I remember ſome caſes, one at the 


Jatter end of queen Anne's time, and another fince, and 


Another when I fate as chief jultice in the king” s bench, 


where ſuch prohibitions have gone, So that the ground 


upon which executors have been in any caſes compelled 


to diſtribute the ſurplus, has been, upon certain circum» 
ſtances 
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ſtances in equity, which have induced a violent preſu mp- 
tion, amounting to evidence, that the executor was in- 


tended only a truſtee, — | 
Munt ; where it was ſent to the maſter to inquire what 
the ſurplus amounted to. And I have heard, that aroſe 
in a great meaſure from an ill opinion the lord chancellor 
Fefferies had of the executor's behaviour in obtaining that 
will. And it being teported to amount to 5000 I, he 
thought it was abſurd to ſay the teſtator would have 
given the executor ſo ſmall a legacy as 101 for his care 
and pains, if he had meant at the ſame time to give him 
the ſurplus. But there was no particular evidence of any 
fraud in the caſe, but only ſuch a general charge in the 
bill. So that the decree was founded wholly on that ſingle 
point, —From that time, it was taken, where a le- 


gacy was given to an executor for his care and trouble, 


without any diſpoſition of the ſurplus, that he ſhould be 
conſidered as a truſtee. And that was founded upon good 
reaſon : for ſuch a legacy for care and pains, was a plain 
declaration of the teſtator's intention, that as to the reſt, 


the executor ſhould not take it to his own uſe; for it were 


ridiculous to ſuppoſe, that the teſtator ſhould give him a 


© ſmall legacy for his trouble in managing an eſtate for him- 


felf, — Afterw-/rds the court went further in the like 
kind of reaſoning, and held, that where a particular le- 
gacy was given to the executor generally, without ſaying 
for care and pains, even this would exclude him from the 
ſurplus, becauſe of the abſurdity (as no doubt there would 
be) in giving him ſome, and giving him all. From whence 
the court raiſed an implication, that ſince the teſtator had 
given him a part, he never intended him the whole. And 
this point is now eftabliſhed : tho” it was at firſt objected, 


that the particular legacy might be owing to a doubt of 


the teſtator, that the whole perſonal eſtate might not 
prove more han ſufficient to pay all the legacies ; in which 
caſe the executor could have nothing. For which reaſon 
the teſtator might be unwilling to leave him to the chance 
of the ſurplus, but would ſecure ſomething to him by a 


particular legacy, and then in caſe of a deficiency he 


would abate only in proportion. However this point 
has been now long eſtabliſhed, and is not to_be contro- 
verted by ſuch an argument. And I remember in the 
cafe of Farrington and Keetly, lord acclesfield ſaid, that 
he had conſuited Mr Vernon, who had then left the bar, 
who told him that he did not then trouble himſelf with 
taking notes of modern reſolutions upon this point; be- 
| | cauſe 


The firſt caſe was Fo/Jer and g 
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cauſe bh looked upon it to be as plain and ſettled, as that 


- an eſtate to a man in fee ſhould deſcend to a man and his 


** 


heirs. Other caſes have been determined in favour of 
the next of kin, upon thecircumſtances of the proximity of 
blood : But theſe determinations have been overruled in 


later caſes; becauſe that reaſoning might produce great 


uncertainty. For if that diſtinction were to be admitted, 
then a diſtinction would ariſe as to thoſe of a nearer de- 
gree of kindred and thoſe who are more remote; and if 
the teſtator's eſtate was to depend on ſuch circumſtances, 
it would bear a very uncertain conſtruction: tho? in the 
caſe of Ball and Smith, there was a diſtinction in favour 
of a wife, I mention theſe things to lay them out 
of the caſe : For the ground of my determination is, 
that the legacy is given to a feme covert of ſtock in trade, 
in truſt for her ſeparate uſe,-and under very particular 
circumſtances, The intent of the teſtatrix is manifeſt, 
She gives the particular legacy in truſt for the wife, 
who was her daughter ; becauſe otherwiſe it would 
have paſſed to the huſband as his abſolute property; for 
tho? upon her death it would have paſſed from her to the ad- 
miniſtrator de bonis non, yet the huſband would have it in 
point of property and intereſt, as he would be intitled to 
it after the debts and legacies were paid out of the aſſets: 
Which reaſon does not extend to the reſiduum; for that it 
does not appear but ſhe intended the huſband ſhould bave 
that as well as her daughter; and no implication can ariſe 
upon a will but by a neceſſary conſtruction ; if fo, the 
teſtatrix had no occaſion to make an expreſs deviſe of that 
in truſt, as ſhe did of the other, —It was ſaid in the argu- 
ment of this cauſe, that a particular legacy given in truſt 
for an executor, will have the ſame effect in point of law, 
and bar him of the reſiduum, as much as if the legal in- 
tereſt of the legacy were given him. And that is cer- 
tainly true; becauſe it implies nothing which makes any 
difference between ſuch a deviſe in truſt, and an abſolute 
one : but, as I ſaid before, here was a particular reaſon 
why this legacy was expreſsly given in truſt, for the huſ- 
band could not have been otherwiſe excluded; and it is, 
that the truſtee may enter into partnerſhip with the ſon, 
and he is to improve the ſtock for the ſeparate uſe and 
benefit of the wife; which prevents the common impli- 
cation, that the reſiduum ſhould not paſs. 
think there is no ground in this caſe, to make the execu- . 
trix account for the ſurplus ; and as to that, the bill muſt 
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June 9, 1745; Southcat and Watſon. General Pulteney 
by his will gives in the firſt part of it to Mrs Watſon an 
annuity of 4001; and in the laſt clauſe gives her all his 
houſhold goods and furniture (three pictures excepted) 
and all his plate, linen, watches, jewels, and cloathes 
whatſoever, and declared her ſole executrix.' The bill 


was brought for an account of ſuch part of the perſonal 


eſtate as is undiſpoſed of, and for a diſtribution. And 
by the lord chancellor Hardwicke: The bequeſt of the 
ſpecific things to Mrs WJatſon excludes her from the reſi- 


due. 3 Aih. 226. 


OR. 24, 1750; Blintborn and Feaſt, The teſtator, 
gave a pecuniary legacy to 4, and another of a different 
value to B, both infants, and made them his executors. 


The queſtion was, as to the reſidue of his perſonal eſtate, 


whether it ſhould reſult to the next of kin, or go to 
his executors, By the lord chancellor Hardwicke : Though 
the law caſts the whole perſonal eſtate upon the execu- 
tor; yet as a will is to be conſtrued chiefly accord- 
ing to the intention of the teſtator, if it appear mani- 
feſtly his deſign that the executor ſhall not have it, 
it ſhall be diſtributed by this court. As where a ſpe- 
cifick legacy is given to an executor, he ſhall. not have 
the reſidue; as it would be abſurd to think, that the 


teſtator after he had-given him what he thought conve- 


nient, ſhould alſo intend to give him the whole. reſidue, 
which would include the particular legacy, Yet in many 
caſes this conſtruction may be improper ; and therefore 


the rule of law has been ſuffered to take place, As in the. 


caſe of Griffith and Rogers, where the executrix had a 


ſpecifick legacy of ten books. And in the caſe of Jones 


and Weſficomb (Prec. Ch. 316.) where a man, poſſeſſed 


of a long term, deviſed it to his wife for life, and after 


her death to the child ſhe was then enſient with, and 
made her exccutrix. For in this cafe it was neceſſary to 
deviſe the term to her ſpecifically, for the ſake of the 
limitation to the child. In the preſent cafe, not to men- 


tion that it is improbable the teſtator would have made 


theſe perſons who are infants his executors, merely for 


the purpoſe of diſtributing his perſonal eſtate, without any 


benefit to themſelves; it was very proper he ſhould give 
them theſe legacies, tho! he might intend they ſhould 
after have the reſidue ; for they do not take the Jegacies, 
as they will the reſidue; for this they are intitled to jointly 


and equally, and the ſurvivor will take the whole, But 


the legacies are unequal in value, and their intereſt in 
| Is them 


Wills, how re- 


Mills. Form and manner. 


them different and ſeparate. And it cannot be inferred 
that the reſidue includes the particular legacies; for as 
they are bequeathed, the legatees are intitled to them in 
ſeveralfy, and with different intereſts; whereas if he had 
not ſeparated them, they would have devolved jointly, 
and otherwiſe than he intended they ſhould. And he de- 
creed the reſidue to the executors, 
Finally; in the caſe of Lawſon and Lawſon, Apr. 19, 
1777. upon an appeal from the chancery to the houſe of 
lords, it was determined, that unleſs in caſes where the 
contrary is inconſiſtent and incompatible with the ap- 
parent intention of the teſtator, or there is violent pre- 
ſumption of fraud, the reſidue of the perſonal eſtate, after 
payment of debts and legacies, ſhall go to the executor. 
38. By the ſtatute of the 29 C. 2. c. 3. No deviſe in 
writing of lands tenements of hereditaments, or any clauſe 
thereof, ſhall be revocable, otherwiſe than by ſame other will or 
codicil in writing, or other writing declaring the ſame, or by 
burning, cancelling, tearing or obliterating the ſame by ths 
teſlator himſelf, or in his preſence and by his directions and 
conſent ; but all deviſes and bequeſls of lands and tenements ſhall 
remain and continue in force, until the ſame be burnt, can- 
celled, torn, or obliterated by the teſtator or by his directions in 
manner aforeſaid, or unleſs the ſame be altered by ſome other 
will or codicil in writing, or other writing of tbe deviſor, 
ſigned in the preſence of three or four witneſſes declaring the - 
ame. /. 0. | 
1 And no will in writing concerning any goods or chattels or 
ferſonal eftate ſhall be repealed, nor ſhall any clanſe deviſe or 
bequeſt therein be altered or changed, by any words, or will by 
word of mouth only, except the ſame be in the life of the tefta- 
tor committed to writing, and after the writing thereof read 
unto the teſtator, and allowed by him, and proved to be fo done 
by three witneſſes at the leaſt, ſ. 22. 5 

Apr. 30, 1754. Ex parte Hellier. The queſtion be- 
fore Sir George Lee, as judge of the prerogative court, 
was, Whether the execution of a ſecond will is a revo- 
cation of the firſt, though the ſecond is afterwards can- 
celled; and whether ſuch cancelling ſets up the firſt will 
again? He gave ſentence that it was a revocation, and 
that the cancelling the ſecond did not ſet up the firſt. 
3 Atk. 798. | | 

M. 1689; Eggleſion and Speke. Lady Speke by will 
gave her lands to one and his heirs. Afterwards ſhe 
made another will, by which alſo ſhe gave her lands to 
the ſame man and his heirs; but this laſt will was held 
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void to paſs lands, becauſe the witneſſes did not ſubſeribe 


it in her preſence, It was objected, that this was good 
however as a revocation of the former will, But by the 
court; It cannot operate as a revocation, becauſe con- 
trary to her apparent intent. To revoke by a will, 
within the words of the ftatute, muſt be by a will at- 
teſted by three witneſſes, and ſubſcribed by them'in the 
preſence of the teſtatrix, which this will was not. 
Carth. 81. 

H. 1716. Onyons and Tyrer. A man makes his will 
duly executed and atteſted, and at the ſame time in like 
manner executes a duplicate” thereof. Some time after, 
having a mind to change one of his truſtees, he orders 
his will to be written over again, without any variation 


whatſoever from the firſt, ſave only in the name of that 


truſtee. And when it was ſo written over, he executes 
it in the preſence of three witneſſes, and the three wit- 
neſſes ſubſcribed their names, but not in his preſence. 


After this, the teſtator cancels the duplicate, by tearing. 


off the ſeal; and then dies, The queſtion was, whether 
this ſecond will, not being good as a will to paſs lands, 
ſhould yet be a revocation of the firſt; and if it ſhould 
not, whether the cancelling the other ſhould be a revoca- 
tion thereof within this ſtatute. And it was decreed, 
that neither the making the ſecond, nor the cancellin 

of the firſt, was a revocation thereof, tho' in- the ſecon 

there was an expreſs clauſe that he did thereby revoke all 
former and other wills: wherein the lord chancellor took 
this diſtintion, that the ſecond was not intended barely 


a revocation of the firſt, ſo as to ſignify his intention of 


dying inteſtate; but it was intended as an effectual will 
to paſs the lands to the perſons, and in the manner there- 
by deviſed; and therefore if it was not good as a will to 


that purpoſe, it was no revocation of the firſt. 1 Abr. 


Eg. Caſ. 408. 


E. 1754. Ellis and Smitb. A man makes a will, and 


by it revokes a former will. The only proof of the exe- 
cution of this latter will was, by three witneſſes, who 
did not ſee him ſign or ſeal it, but upon their being called 
in he acknowledged it to be his handwriting and ſeal, 
pointing with his finger to the will; upon which they 


atteſted it. Two queſtions aroſe: 1. Whether conſider- 
ing this as an orig) nal will, it is well executed. 2. If it 
is, whether it is well executed as a revocation, becauſe 
by the ſtatute it ought for this purpoſe to be /igned in 


e of the witneſs. - By the loid chancellor Hard- 
"wicke : 
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wricke : As to the former queſtion, if this had been res 


integra, it would have been a matter of doubt with me; 


but it is res adjudicata, and muſt now be taken as deciſive. 
All the caſes where an atteſtation by three witneſſes at 
different times is held good, are authorities in point; for 
they muſt all be founded upon the proof of this very fact, 
the acknowledgment of the teſtator that it was his hand- 
writing. Tt could not be a different execution before 
each witneſs, for then there would be three executions, 
and the a& would. not be complied with, as it requires 


three witneſſes to one execution: and as to the ſealing, 


—putting any thing on the ſeal, as a finger, animo ſig- 
nandi, is good enough. But he ſeemed to think that 


ſealing was not /igning within the ſtatute, contrary to the 
obiter opinion in Lemain and Stanley (3 Lev. 1.) 


As 
to the ſecond, he ſaid, that the words /igned in the preſence 
of three witneſſes, refer to the next preceding words | other 
writing] only, and not to a will or codicil; and ſo it 
was determined (3 Md. 218.) in the cafe of Hoyle and 
GT. N % 

H. 10 G. 3. Glazier v. Glazier, This cauſe had been 
tried at the aſſizes, and a verdict given for the plaintiff 
the heir at law, againſt the defendant who was deviſee 
in two wills. It now came before the court, upon a 


motion on the part of the defendant, for a new trial. 


Which was oppoſed by the counſel for the-plaintiff, who 


argued that both wills were revoked ; and conſequently, 


their client took as heir at law. The queſtion turned 


upon the revocation of the firſt will, by making the ſe- 
cond. The. firſt will was not cancelled. The ſecond. 


was cancelled by the teſtator himſelf. Both wills were 
in the teſtator's cuſtody at the time of his death. The 
counſe] for the plaintiff, the heir at law, argued, that 
the ſecond will was a compleat inſtrument at the time 
when it was executed, That it clearly proved the teſta- 
tor's intention of revoking the former. And that the 
execution of it was as much a revocation of the former, 
as if he had thrown the former into the fire, That the 
preſervation of it was merely accidental, and of no con- 
ſequence. That it had been already totally extinguiſhed, | 
ſo that it could never revive. That as it had never been 
republiſhed, it remained a mere-nullity; and that no 
ſubſequent event could hinder the execution of the ſecond 
will from operating as a revocation of the former. The 
ſecond will was therefore the teſtator's only ſubſiſting 
will, ſo long as it remained uncancelled. And when he 
thought 
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thought fit to cancel and deſtroy it, it is manifeſt that 
he meant to die inteſtate, and that his heir at law ſhould 
take, If a woman makes a will, and then marries, her 
prior will is thereby revoked ; and ſhall remain fo, altho” 
ſhe ſhould immediately become a widow. They cited a 
caſe of Afhburnham and Bradſhaw; and alſo the caſe ex 
parte Hellier, 3 Athyns 798. where Sir George Lee gave 
ſentence, that the execution of a ſecond will is a revoca- 


tion of a firſt, though the ſecond be afterwards can- 
celled ; and that the cancelling the ſecond did not ſet up 


the firſt; which, they ſaid, was the ſame point, only 
that it was perſonal property: And this ſentence was 
affirmed by the delegates. They denied the two caſes of 
Eggleſton and Speke, and of Onyons and Tyrer, to be like 
the preſent caſe. The former is only, that a ſecond will 
ſhall not revoke the firſt, if the ſecond is not good in 
law, but void. The latter is, that a ſecond will, de- 
viſing lands: to the ſame perſon and revoking all former 
wills, and this ſecond will ſubſcribed by three perſons 
but not in the teſtator's preſence, ſhall not revoke the 
former will, ſo as to let in the heir at law. The 
counſeF'on the other ſide, beginning to ſpeak, were ſtop- 
ped by lord Mansfield, who faid the caſe was ſo plain, 
as to render it unneceſſary to proceed. He obſerved, 
with regard to the caſe ex parte Hellier, that Mr Athyns 


only reports what paſſed in chancery. There might be 


other circumſtances appearing to the eccleſiaſtical court, 
which might amount to a revocation of a will of per- 
ſonal eſtate, Here, the teſtator has, by both wills, de- 
viſed the lands in queſtion, to the defendant. His can- 
celling the ſecond is a declaration, that he doth not in- 
tend that to ſtand as his will. Doth not that ſpeak, 
that his firſt will ſhall ſtand? If he had intended to re- 
voke the firſt will when he made the ſecond, it muſt have 
operated-as a declaration that the defendant ſhould not 
take. But that could not be his intention; becauſe he 
deviſes to the defendant by both. A will is ambulatory 
till the death of the teſtator. If the teſtator lets it ſtand 
tilE he dies, it is his will. If he does not ſuffer it to do 
ſo, it is nothis will. Here, he bad two. He has cancelled 
the ſecond; It has no effect, no operation; it is as no 
will at all, being cancelled before his death. But the 
former, which was never cancelled, ſtands as his will, 
Burr. Mansf. 2512. TAN | 

But where there was a deviſe of lands to one, and af- 
tefwards the deviſor by a will duly executed and atteſted 


de viſed 
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deviſed the lands to another who was a papiſt; it "TY 


decreed, that both the deviſes were void: for tho' the 


latter was void as a will, yet it was good as a revocation. | 


2 Ar. Eg. Caf. 771. 
But a will which will paſs — 5 is not a a ſuf- 


| ficient revocation of a former will whereby a real eſtate 
is deviſed. . Comyns 45 1, 


And altho' the ſtatute ſays, that no will in writing 


concerning perſonal eſtates ſhall be repealed by word of 


mouth only,” except the words be put into writing, and 
read to and allowed by the teſtator, and proved to be fo 
done by three witneſſes; yet Where a man by will in 
writing deviſed the reſidue of his perſonal eſtate to his 
wife, and ſhe dying, he afterwards by a nuncupative ©o- 
dicil bequeathed to another all that he had given to his 
Wife, this was reſolved to be good: for by the death of the 
wife, the deviſe of the reſidue was totally void; and the 
codicil was no alteration of the former will, but a new 
will for the reſidue. 1 Abr. Caf. Eg. 408. 

Alſo, the ſtatute hath not taken away revocations of 
wills by act of Law; as if the teſtator afterwards make 
a feoffment, or do any other act inconſiſtent with the 
will: but ſuch reyocation remains as before the ſtatute, 


Cartb. 81. 


. If a man deviſes langs to one and his heirs, and after- 
wards mortgages the ſame lands to another. for years or in 
fee; though a mortgage in fee is a total revocation at 
law, yet in equity it ſhall be a revocation pro tanto only. 
1 Abr. Eg. Caſ. 410. 

And the reaſon is, becauſe a mortgage is not conſider- 
ed as a conveyance of the eſtate, but only as a charge 
upon it; being merely a ſecurity, and in the conſidera- 
tion of equity carries only a chattel intereſt, the creditor 
gains nothing real, it affords. no dower, and goes to 
executors. _ Sparrow and Hardeaftley May 6. 17 54 
3 4th. 798. 

But if lands be deviſed to one in fee, and mts 
mortgaged to the ſame deviſee; this is a revocation in 


toto, being inconfiſtent with the deviſe : but if the mort- 


gage had been to a ſtranger, it had been: a nene ien 
gucad the mortgage only. Prec. Cha. 514. 

If a man ſeiſed in fee, deviſes it to one in fee or for 
life, and afterwards makes a leaſe to another for years; 
this, even at law, ſhall not be a revocation but during 
the years. 1 RelPs Abr. 616. It 

So, 


till at 
creed 
was a 
leaſe 


| oo” 


Hold 


——— 
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So if a huſband poſſeſſed for forty years, deviſes it to 
his wife, and after leaſes the land to another for twenty 
years, and dies; this leaſe is not any revocation of the 
whole eſtate, but only during the twenty years, and the 
wife ſhall have the refidue by the deviſe. Id. 

But where a man ſeiſed of a leaſe for lives, deviſed it; 
and afterward ſurrendered the old leaſe, and took a new 
one to him and his heirs for three lives; it was decreed, 
that this renewal of the leaſe was a revocation of the will 
as to this particular, For by the ſurrender of the old 
leaſe, the teſtator had put all out of him, had deveſted 
himſelf of the whole intereft ; ſo that there being nothing 
left for the deviſe to work upon, the will muſt fall, and 
the new purchaſe, being of a freehold deſcendible, could 
not paſs by a will made before ſuch purchaſe. 3 P. Will. 
166, 170. | 

Nes ke, 1543. Sir Thomas Abney and Miller, The 
teſtator by his will. deviſed all his college leaſes which 
he then held of Magdalen college to Mrs Burton his 
mother, to be ſold by her immediately after his deceaſe; 
and ordered the money ariſing by ſuch ſale to be diftri- 


buted according to the directions of the ſaid will, Some 


years after making the will, he ſurrendered the college 
leaſes deviſed by it, and accepted two new leaſes of the pre- 
miſſes, but one of them was not ſealed with the college ſeal, 
till after the death of the teſtator. Lord Hardwicke de- 
creed, that the leaſe actually renewed after the will made, 
was a revocation of the deviſe; but otherwiſe as to the 
leaſe not perfected for want of the college ſeal. 2 Atk. 


S9 | 
| oe whars the teſtator deviſed all and fiagular his leaſe- 


hold eflate, and afterwards renewed a leaſe; it was held 
by lord Harwicke clearly, that this leaſehold eſtate paſ- 
ſed by the will: for that this is not a ſpecific legacy, 
but only an enumeration of the ſeveral particulars of the 
perſonal eftate, but yet is a general deviſe of the whole. 
3 Att. 199. ; 

Tho? a covenant or articles do not at Jaw revoke a will; 
yet if entered into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable revocation of a will, or of any writing in na- 


ture thereof. 2 P. Will. 624. 


A woman's marriage, is alone a revocation of her will. 


14. 


relation) to be his executor. He afterwards went abroad, 


. N where 
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A man made a will, and appointed one (who was no_ 
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where he became a governor of one of the plantations, 


and ſent over for an Engliſh woman of his acquaintance, 
whom he married, and had children by; and died, with- 
out an actual revocation of his will. Yet it was deter- 


mined, that this total alteration of his circumſtances was an 


implied revocation. 1 P. Will. 304. Eyre and Eyre. 
So in the caſe of Lugg and Lugg, MH. 8 W. Before the 
delegates. One being ſingle made his will, and deviſed 
all his perſonal eſtate. Afterwards he married, and had 
ſeveral children, and died without other will or diſpoſi- 
tion. It was ruled, that there being ſuch an alteration 
in his eſtate, and circumſtances fo different at the time 
of his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a re- 
vocation, and that the teſtator continued not of the ſame 


mind. 2 Salk. 592. IL. Raym. 441. 


And in the caſe of Brown and Thomſon, T. 1702. The 
lord keeper was of opinion, that alteration of circum- 
ſtances may be a revocation of a will of lands, as well as 


of a perſonal eftate; notwithſtanding the ſtatute, which 


doth not extend to an implied revocation. 1 Abr. Ca. 
£4. 413. | 


IV. Of the probate of wills, and adminiſtration of 
| inteſtates effects, | | 


Which chapter divides itſelf into two parts; viz. 


I. Of the probate of wills. 
IT. Of the adminiſtration of inteſtates effetts. 
Rnd: . 
I. Of the probate of wills, 


3 appears to have been a matter of great controver- 
1 fy, to whom the probate of wills and granting ad- 
miniſtration did originally belong, and whether theſe 
were matters intirely of ecclefiaſtical cognizance ; but it 
ſeems now to be the better opinion, that the probate of 
teſtam ents did not originally belong to the eccleſiaſtical 
aron of the reſpective lord of the manor where the teſta- 
tor died, as all other matters did. 2 Bac. Abr. 398. 
The truth is, there were wills before there was any ec- 
eleſiaſtical juriſdiction; and conſequently, the cognizance 
thereof pertained then ſolely to the civil magiſtrate. Af- 
ter 


. but to the county court, or to the court 
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ter the eſtabliſhment of thriſtianity and of the eecleſiaſti- 


cal juriſdiction in England, until the time of the con- 
queſt, the courts eccleſiaſtical and temporal were con- 
joined, the biſhop and earl fitting together for the tranſ- 
action of buſineſs in the county coutt. * Upon the ſepa- 
ration of the courts in the time of king William the firſt, 
it doth not appear unto which of the two juriſdictions the 
cognizance of wills immediately acceded. But ſo early 
as the reign of king Henry the firſt, Sir Henry Spelman 
obſerves, that in Scotland the cognizance of wills be- 
longed to the eccleſiaſtical juriſdiction; and he adds, 
doubtleſs then alſo in England. And Glanvil doth tef- 


tify thus much in the time of king Henry the ſecond ; 


who ſaith; that if there be any diſpute concerning a teſ- 
tament, the ſame is to be heard and determined in the 
court chriſtian, Spelm. Rem. 132. 5 

And in the preamble of the ſtatute of the 18 Ed. 3. ſt. 


3. e. 6. it is expreſſed, that cauſes teſtamentary notoriouſly 


pertain to the cognizance of holy church. | 

' Nevertheleſs, from the conſtitutions and laws which 
were made of ancient time againſt lords of manors de- 
taining the goods of the deceafed in prejudice of their cre- 
ditors, of their families; and of their ſouls; it ſeemeth 
that the lords of manors did for ſome time retain a juriſ- 
dition with reſpe& to the goods of their deceaſed vaſſals. 
And from this ſource poſſibly may be deduced the power 
of granting probate of wills and adminiſtration of, inteſ- 
tates effects that ſtill remaineth in divers manors. Which 


power having been enjoyed time out of mind, and with- 


out interruption, is allowed to be good. And where the 
lord of 4 manot hath the probate of teſtaments within his 
manor, if ſuch will be proved in the eccleſiaſtical court, 
a prohibition lieth ; becauſe the juriſdiction thereof be- 
longeth to another: elſe the party might be doubly vexed. 
5 Co. 73. 2 Bac. Abr. 402. he}, 

But, excepting in ſuch like particular caſes, it is now 
certain, however it might have been formerly, that the 
ſpiritual court is the only court that hath juriſdiction of 
the probate of wills; and, as incident to ſuch juriſdictions 
hath power to determine all thoſe matters that are ne- 


ceſſary to the authenticating thereof. 2 Bac. Abr. 398. 


And the reaſon why the probate of teſtaments hath been 


given unto ſpiritual men is, becauſe it is to be intended, 


that they have more knowledge what is for the profit and 


benefit of the ſoul of the teſtator, than laymen have; and 


that they will look more than laymen, that the debts of 
| | N 2 the 
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the deceaſed be paid and ſatisfied out of his goods, and- 


that they will ſee his will performed, ſo far as his goods 
will extend. Perk. 213. 
2. And, generally, the perſon before whom the teſta. 


ment is to be proved is the biſhop of the dioceſe where the 


teſtator dwelled, or his officer. Stuin. 427. 

Archdeacons, as ſuch, have no power to grant probate 
or commit adminiſtration; altho* moſt archdeacons in 
England do it; but they do it not as archdeacons, but 
dy a preſcriptive right. Gib/. 478. | 

3. But there are alſo certain peculiar ecclefiaſtical ju- 
riſdictions, where by preſcription or compoſition or other 
ſpecial title, the probation and approbation of the teſta- 
ments of ſuch as dwell and die within thoſe places, doth 
appertain to the judge of that peculiar. Stuin. 427. 

Concerning which it is ordered by Canon 126, as fol. 
Joweth : Whereas deans, archdeacons, prebendaries, : par- 
ſons, vicars, and others exerciſing eceleſiaſtical juriſdic- 

tion, claim liberty to prove laſt wills and teſtaments of 
perſons deceaſed within their ſeveral juriſdictions, having 
no known or certain regiſters, nor publick place to keep 
their records in, by reaſon whereof many wills rights and 
legacies, upon the death or change of ſuch perſons and 


their private notaries, miſcarry and cannot be found; to 


the great prejudice of his majeſty's ſubjects; we there- 
fore order and enjoin, that all ſuch poſſeſſors and exer- 
ciſers of peculiar juriſdiction, ſhall once in every year 
exhibit into the publick regiſtry of the biſhop of the dio- 
ceſe, or of the dean and chapter, under whoſe, juriſdic- 
tion the ſaid peculiars are, every original teſtament of 
every perſon in that time deceaſed, and by them proved 
in their ſeveral peculiar juriſdictions, or a true copy of 
every ſuch teſtament, examined, ſubſcribed and ſealed by 
the peculiar judge and his notary. Otherwiſe if any of 
them fail ſo to do, the biſhop of the dioceſe or dean and 
chapter, unto whom the ſaid juriſdictions do reſpectively 
belong, ſhall ſuſpend the ſaid parties and every of them 
from the exerciſe of all ſuch peculiar juriſdiction, until 
they have performed this our conſtitution. 

4. All teſtaments are proved and adminiſtrations grant- 
ed in the prerogative court of the ſeveral archbiſhops re- 
ſpectively, where the party dying within the province of 
ſich archbiſhop hath bona notabilia in ſome other dioceſe 
than where he dieth. 4 Inf. 335 

And this power is reſerved in the ſtatute of frauds and 
per) uries; by which it is * that nothing i in the ſaid 
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provi 
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flatute ſhall extend to alter or change the juriſdiction or right of 
probate of wills concerning perſonal eſtates, but that, the pre- 
rogative court of the archbiſhop of Canterbury and other eccleſia- 

ical courts, and other courts having right to the probate of ſuch 
wills, ſhall retain the ſame right and power as they had before 
in every reſpect : ſubjedt nevertheleſs to the rules and directions 
of the ſaid act. 29 C. 2. c. 3. 1. 24. 


And by the ſtatute of the 23 H. 8. c. 9. (which di- 


recteth that perſons ſhall not be cited out of their proper 
dioceſe) it is enacted, that the ſame ſhall not extend to the 
prerogative of the archbiſhop of Canterbury, for calling any 
perſon out of the dioceſe where he ſhall be inhabiting, for probate 
of any teftament ; nor ſhall be in any wiſe prejudicial to the 


archbiſh»p of York, concerning probate of teſtaments within his 
province and juriſdiction, by reaſon of any prerogative. ſ. 5, 7. 
The law concerning this matter is, that five pounds is 


the ſum or value of notable goods. But where by com- 
poſition or cuſtom in any county, bona notabilia are 
rated at a greater ſum, the ſame is to continue unaltered: 


as in the dioceſe of London, it is ten pounds by compo- | 


: 


fition. 4 fl. 325» ö 
If he who dieth had goods in both dioceſes, to the 

amount of 5 1 in the whole; the ſame ſhall be bona nota- 

bilia, and conſequently under the archbiſhop's juriſdic- 


tion. 1 RolPs Abr. go8, 9gog. | 


Rolle ſays, If a man dieth in one dioceſe, not having 
any goods there, but had bona notabilia in another dio- 
ceſe ; this ſhall be ſufficient bona notabilia for the arch- 
biſhop to grant adminiſtration : becauſe the ordinary 
where he dieth, by the law is to take as great care of the 


teſtator and of his goods, as the other ordinary where the 


goods are, And he faith, Mr Selden told him, that he 
had been informed by thoſe of the court chriſtian, that 
this is the uſual courſe there, 1 Roll's Abr. g0g. 
But if a man die upon a journey, the goods that h 
then hath about or with him, ſhall not be as bona nota- 
bilia, to cauſe adminiſtration to be committed or the 
will to be proved in the prerogative. Swin. a. 438, 


439. | | | 

8, the ſtatute of the 4 An. c. 16. I hereas great trou- 
ble and expence is frequently occaſioned to the widows and or- 
phans of perſons dying inteſtate to monies or wages due for 
work done in her majeſiy's yards or docks, by diſputes happening 
about the authority of granting probate of the wills and letters 


of adminiſtration of the goods and chattels of ſuch perſon ; for 


the preventing thereof, it is enatted, that the power of grant- 
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lin ; in that caſe the reſolution ſeems to have beei that 
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ing probates of the wills and letters of adminiſtration of thy 


goods and chattels of ſuch perſons is hereby declared to be in the 


ordinary of the dioceſe or ſuch other perſons to whom the or di- 
nary power of probate of wills or granting letters of admini- 


Atration do belong, where ſuch perfons ſhall reſpectively die; 


and that the wages or pay due from the queen to ſuch per ſons 
for work done in any of the yards or dacks, ſhall nat be taken 
or deemed to be bona notabilia whereby ta found the juriſdiction 
of the prerogative court. 1. 26. 

Debts owing to the teſtator are bona notabilia, as well 
as goods in poſſeſſion. 1 Rull's Abr. og. 

And they ſhall be bona notabilia in that dioceſe where 
the bonds or othe ſpecialties be, and not where the debtor 
inhabits. 1 RolPs Abr. qoq. 

But if the debts be anly by ſimple contract, without 
ſpecialty ; then they are to be eſteemed bona notabilia in 
that place where the debtor is. Went. 46. 

udgments obtained in the courts at Weſtminſter, upon 
actions laid in the country, are bona notabilia, nat where 
the action was laid, but where the judgment was obtained, 
becauſe the record is there, Carth. 148. 
E. 12 V. Hilliard and Cox. In debt by an adminiftra- 


-tor on an adminiſtration committed by the biſhop of Lon- 


don, the defendant pleaded in bar, that the inteſtate at 
the time of his death was reſident in another dioceſe. And 


it was held good upon demurrer. And by the court; 


The ſimple contract debts are perſonal, and adminiſtration 
muſt he committed of them where the party dies. And 
if a man hath two houſes in ſeveral dioceſes, and lives 
moſt at one, but ſometimes goes to the other, and being 


there for a day or two dies; adminiſtration of his perſon- 
al eſtate ſhall be granted by the biſhop of this dioceſe, 


for he = commorant there, and not there as a traveller, 


I Salk. 3 


A ill. at exchange ſhall be ſaid to be bona notabilia 


where the debtor is, and not where the bill is; for it is 


no ſpecialty in law : for if an executor pays debts upon 
| ſimple contract, or ſuffers judgment to paſs againſt him ; 


n ſuch actions he may plead ſuch payment or judgment 
in bar to an action upon a bill of exchange. 3 Valk. 164. 
Yeoman and Bradſhaw. 

' In caſe*lands be given to executors for payment of 


_ debts or legacies ; it ſeemeth that this ſhall not be bona 
| notabilia, altho? it be aſſets. Went. 46. 


Where one dies poſſeſſed of goods in London and Dub- 


the 
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the archbiſhop of Canterbury by his prerogative was to 
rant adminiſtration of the goods in London, and the 


archbiſhop of Dublin for thoſe in Dublin. Gif. 472. 
In cate one have bona notabilia boch in the province of 
Canterbury and in the province of York ; the will muſt 


be proved either before both metropolitans, if within 
each of their juriſdiction there be bona notabilia in divers 


dioceſes ; or elſe, if there be not ſo in any of the places, 
then before the particular biſhops in thoſe ſeveral dioceſes 


where the goods are. Went. 46. | 

Or, if within the one juriſdiction metropolitan the teſ- 
tator had goods in divers dioceſes, and in the other but 
in one dioceſe; then in the one place is the will to be 
proved before the archbiſhop, and in the other place be- 
fore the particular biſhop, as it ſeemeth. Went. 47. 

Where one dies poſſeſſed of goods in the dioceſe of an 
archbiſhop, and in a peculiar of the ſame dioceſe ; there 
ſhall be ſeveral adminiſtrations, and the archbiſhop ſhall 
have no prerogative, becauſe the peculiar was firſt derived 
out of his juriſdiction. Grb/. 472. Cre. El. 719. 

But where one dies poſſeſſed of goods in ſeveral pecu- 
liars within the ſame dioceſe; in that caſe adminiſtration 
ſhall not be granted by the biſhop of the dioceſe, but by 


the metropolitan ; inaſmuch as they are exempt from or- 


dinary juriſdiction, G1b/. 472. Swin. a. 440. 

By Canon 92. PFiraſmuch as many heretofore have been by 
apparitors both of inferior courts and of the courts of the arch- 
biſhap's prerogative much diſtracted, and diverſly called and 
ſummoned for probate of wills or to take adminiſtrations of 
the goods of perſons dying inte/late, and are thereby vexed and 
grieved with many cauſeleſs and unneceſſary troubles moleſtations 
and expences ; we conflitute and appoint, that all chancellors, 
commiſſaries, or officials, or any other exerciſing eccleſiaſtical ju- 
riſdiction whatſoever, ſhall at the firſt charge with an oath all 
perſons called, or voluntarily appearing before them, for the pro- 
bate of any will, or the adminiſtration of any goods, whether 


they know, or (moved by any ſpecial inducement ) do firmly be- 
lieve, that the party deceaſed (whoſe teſtament or goods depend 


now in queſtion) had at the time of his or her death, any goods 
or good debts, in any other dioceſe or dioceſes or peculiar juriſ- 
diction within that province, than in that wherein the ſaid 
party died, amounting to the value of 5 l. And if the ſaid 
perſon cited or voluntarily appearing before him, hall upon his 


oath affirm, that he knoweth, or (as aforeſaid) firmly believeth, 


that the ſaid party deceaſed had goods or good debts in any other 
dioceſe or dioceſes or peculiar juriſdiction within the ſaid province 
0M N 4 
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to the value aforeſaid, and particularly ſpecify and declare the 


fame ; then ſhall he preſently diſmiſs him, not preſuming to in- 


termedadle with the probate of the ſaid will, or to grant admi- 


niſtration of the goods of the party ſo dying inte/late. Neither 
ſhall he require or exadl any other charges of the ſaid parties, 
more than ſuch only as are due for the citation and other pro- 


ceſs had, and uſed againſt the ſaid parties, upon their further 


contumacy ; but ſhall apenly and plainly dgclare and profeſs, that 
the ſaid cauſe belongeth to the prerogative of the archbiſhop of 


that province; willing and admoniſbing the party to prove the _ 


ſaid will, or require adminiſtration of the ſaid goods, in the 
court of the ſaid prerogative, and to exhibit before him the jaid 
judge the probate or adminiſtration under the ſeal of the prero- 
gative, within forty days next following. And if any chancel- 
tor, commiſſary, official, or other exerciſing eccleſiaſtical juriſ- 
diction whatſoever, or any their regifler ſhall offend herein; let 
him be ipſo fatto ſuſpended from the execution of his office, not 
to be abſolved or relegfed until he have reflored to the party all 
expences by him laid out contrary to the tenor of the premiſſis: 
and every ſuch probate of any teſtament, or adminiſtration of 
goods fo granted, ſhall be held void and fruſirate to all effedts of 
the law whatſoever. Furthermore, we charge and injoin that 
the regiſter of every inferior judge do, without all difficulty or 
delay, certify and inform the apparitor of the prerogative court, 
repairing unto him once a month and no oftener, what executors 
er adminiſirators have been by his ſaid judge for the incompe- 
tency of his own juriſdiction diſmiſſed to the ſaid prerogative 
court within the month next before ; under pain of a month's 
ſuſpenſion from the exerciſe of his office for every default there- 
an. Provided that this canon or any thing therein contained, 
be not prejudicial to any compoſition between the archbiſhop and 
any biſbop or other ordinary, nor to any inferior judge that ſhall 
grant any probate of teſtament or adminiſtration of gooas ta 
any party that ſhall voluntarily defire it, both out of the ſaid in- 
ferior court, and alſo out of the prerogative, Provided like- 
wiſe, that if any man die in itinere, the goods that be bath 
about him at that preſent ſhall not cauſe his teſtament or admi- 
nitration to be liable unto the prerogative court, | 


Shall be held void and fruſtrate] In the caſe of Smith and 
Bingham, it was declared, that adminiſtration committed 
by the archbiſhop by his prerogative, to one who did-not 
die poſſeſſed of goods in divers dioceſes, was merely void 
which declaration was repeated in the caſe of Turner and 
Fanſdal : But the more current doctrine is, that ſuch ad- 
miniſtrations are not void, like thoſe granted by a biſhop, 

8 where 
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where are bona notabilia, but only voidable by ſentence z | 


becauſe the metropolitan hath juriſdiction over all the dio- 
ceſes in his province, whereas a biſhop can by no means 
have juriſdiction in another dioceſe. Gib. 472. 

In the caſe of Sir Richard Rains and the commiſſary of 
Canterbury, H. 1 An. it was faid, that if adminiſtration be 
committed in a dioceſe where there are bona notabilia, 
tho' ſuch grant be ipſo facto void, yet they do not grant 
a new adminiſtration in-the prerogative court, before they 
repeal that; and in that caſe they ſball not be prohibited. 
7 Med. 146. | | 


And by Canon 93. Furthermore, we do decree and or- 


dain, that no judge of the archbiſhop's prerogative ſhall hence- 


forward cite or cauſe to be cited ex officio any perſon whatſoever» 


to any of the aforeſaid intents, unleſs he have knowledge that 
the party deceaſed was at the time of his death peſſiſſed of goods 
and chattels in ſome other dioceſe, or dioceſes, or peculiar juriſ- 
diftion within that province, than in that wherein he died, 
amounting to the value of 5 | at the leaſt: decreeing and declar- 
ing, that whoſo hath not goods in divers dioceſes to the ſaid ſum 


or value, ſhall not be accounted to have bona notabilia. Always . 


provided, that this clauſe here, and in the former conſtitution 


mentioned, ſhall not prejudice thoſe dioceſes where by compoſition - 


or cuſtom bona notabilia are rated at a greater ſum. And if 
any judge of the prerogative court, or any his ſurrogate, or his 
regiſter or apparitor, ſhall cite or cauſe any perſon to be cited 
into his court, contrary to the tenor of the premiſſes ; he hall 
reſlore to the party ſo cited ail his cofts and charges, and the acts 
and proceedings in that behalf ſhall be held void and fruſtrate. 
Which expences, if the ſaid judge or regiſter or apparitor ſhall 
refuſe accordingly io pay; he ſhall be ſuſpended from the exer- 
ciſe of his office, until he yield to the performance thereof. 


Are rated at a greater ſum] One of the ſums mentioned 
by Lindwood, under which nothing ſhould be reputed 
bona notabilia, is 23] 38 tf, And Plowden fixes the 
ſum at 10l; of which Swinburne ſaith, that it ſeemed 
to him to be the opinion moſt commonly received. Gib. 
472. | 
The probate of every biſhop's teſtament, or granting 
of adminiſtration of his goods, alcho' he hath not goods 
but within his own juriſdiction, doth belong to the arch» 
biſhop. 4 Dt. 335- | 


5. If there be a new and uninhabited country, found wills in the 
out by Engliſh ſubjects, as the law is the birth-right of Britiſh colonies, 


every ſubject, ſo whereyer they go, they carry their wt 
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with them; and therefore ſuch new found country is to be 
governed by the laws of England; tho' after ſuch coun- 
try is inhabited by the Engliſh, acts of parliament made 


in England, without naming the foreign plantations, will 


not bind them: for which reaſon it has been determined, 
that the ſtatute of frauds and perjuries, which requires 
three witneſſes to a will,. and that theſe ſhould ſubſcribe 


in the teſtator's preſence, doth not bind Barbadoes. But 


where the king of England conquers a country, it is a 


different conſideration; for there the conqueror, by ſpar- 


ing the lives of the people conquered, gains a right and 
property in ſuch. people; in conſequence of which, he 


may impoſe upon them what laws he pleaſes. 2 P. Will. 


75 


Wills of lands 
not fubject to 
the eccbeſtaſtical 
juriſdiction. 


By the ſtatute of the 25 G. 2. c. 6. for avoiding doubts 
concerning who ſhall be deemed legal witneſſes to wills 
(which is inſerted before under the head concerning the qua- 
lification of the witneſſes) — . Whereas in ſome of the Bri- 
tiſh colonies pr plantations in America, the act of the 29 


C. 2. has been received for law, or acts of aſſembly have 


been made whereby the atteſtation and ſubſcription of wit- 
neſſes to deviſes of lands tenements and hereditaments have 
been required; therefore to prevent doubts which may 
ariſe in relation to ſuch atteſtation, it is enacted, that thes 
ad ſhall extend to ſuch of the ſaid colonies and plantations, 
whert the ſaid att of the 29 C. 2. is by aft of afſembly made, 
or by uſage received as law, or where by att of aſſembly or uſage 
the atte/lation and ſubſcription of a witneſs or witneſſes are 
made neceſſary to ſuch deviſe 3 and ſhall have the ſame force 
and effett in the conſtruction of, or for the avoiding of doubts 
upon, the ſaid atts of aſſembly, and laws of the ſaid colonies 
and plantations, as the ſame ought to have in the conſtruction of, 
or for the avoiding of doubts upon the ſaid act of the 29 C. 2. 
in England. — Provided, that no deviſe or legacy ſhall be made 
void by this act, unleſs the will whereby ſuch deviſe or legacy 
Hall be given, ſball be made after March 1/t, 1753.” 

An eſtate in the plantations is teſtamentary, and aflets 
to pay debts: for if the executor hath goods of the teſta- 
tor in any part of the world, he ſhall be charged in reſpect 
thereof. 6 Co. 46. 2 Ventr. 358. 

An appeal from decrees made in the plantations, lies 
only to the king in council. 2 P. Will. 261. | 

6. Wills only concerning goods and chattels are under 
the cognizance and direction of the eccleſiaſtical laws. 


Gibſ. 463. 


And the probate of teſtaments concerning lands only, 


and no goods contained therein, ought not to be in the 
| ſpiritual 
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ſpiritual court ; and if there be a ſuit to compel to have 
the probate of ſuch teſtaments, a prohibition lieth. Cre. 


Car. 396. | ; | 
But-where a will is concerning lands and goods, and fo 


is a mixt will; the probate thereof ſhall be intire in the 


ſpiritual court, and ought not to be of parcels ; but 
the probate of the will for the land will not prejudice the 
heir; for it ſhall not be evidence at the common law; 
nor the witneſſes being there examined, ſhall ſuch exami- 
nations be given in evidence at the common law, Cre. 
Car. 396. | ; 

And where a will doth contain in it lands and goods 
generally, the courts temporal will not grant a prohibition 


to ſtay the probate thereof for the whole: but if in a ſpe- 


cial caſe, it be alledged, that the teſtator was of non- 
ſane memory, or the like; a prohibition will be granted 
for the whole, For if the ſpiritual court ſhould be ſuf- 
fered to proceed, and prove the will there, and allow it 
there, for the perſonal eſtate; it would be an evidence to 
induce the jury, upon a trial at law, to paſs for the will 
as to the lands and tenements, E. 12 J. Egerton and 
Egerton. Cro. Jac, 346. 


7. But a deviſe of a perſonal eſtate is not looked upon wil of go 


to be of any effect until probate is made of the will by the no: _—_ be- 


executor ; neither can an executor or other perſon give a 
will in evidence concerning a perſonal chattel without 
producing the probate ; for this will is no will until it has 


received a ſanction, or an allowance of it in the fpiritual _ 


court; for they are to judge whether it be a will or not; 
and the temporal courts are not to look upon it as a will 
till probate be made: And in an action of trover for 
goods which a teſtator gave to his ſiſter in his life time, 
brought againſt his executor for them, who would have 


given in evidence a former will, to have ſhewn that he had 
no power to give thoſe goods; this was refuſed, becauſe 


he ought to have produced the probate. Chaunter and 
Chaunter, 1708. Viner. Executors, A. a. 20. 

And a probate obtained in the eccleſiaſtical court can- 
not be ſet afide in any other court either of law or equity. 
In the caſe of Barnefly and Powel, Aug. 5, 1748; 2 


| Probate of a forged will was obtained in the eccleſiaſti- 
cal court, by a fraud upon the; plaintiff in procuring his 
conſent to ſuch probate; and by the like means a decree 


in the court of exchequer was obtained to eſtabliſh the 
ſaid will as to the real eſtate. Upon theſe facts being 
diſcloſed, and a bill filed in chancery, an iſſue was di- 
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rected to try the validity of the will at law, which the 
jury found to be forged. And the queſtion was, what 
could now be done, eſpecially with reſpect to the perſonal 
eſtate; and the decree in the exchequer likewiſe ſtand- 
ing in the way with reſpect to the real eſtate. Lord 
Hardwicke ſaid, as to the decree in the exchequer, the 
ſame having been obtained by fraud, tho' he could not 
ſet it afide, yet he could decree that no uſe ſhould be 
made of it. As to the perſonalty, undoubtedly the ju- 
riſdiction of wills of perſonal eſtate belongs to the ec- 
clefiaſtical court, according to the rules of which court 
it muſt be tried, notwithſtanding that the will is found 
forged by a jury at common law by examination of wit- 
— ; which is ſometimes unfortunate, cauſing different 
determinations : nor can this court help it. But in the 
preſent caſe his lordſhip decreed, that the defendant ſhould 
conſent in the eccleſiaſtical court to a revocation of the 
probate ; and tho* he would not then decree the defend- 
ant a truſtee of the perſonal eſtate, left it might create 
ſome jealouſy of infringing on the eccleſiaſtical court, 
yet he decreed an account of the perſonal eſtate to be 
taken, and the ſame to be paid into the bank for the 
benefit of the parties intitled. 1 Vez. 119, 284. 

8. He that is named executor cannot be preciſely com- 
pelled to ſtand to the will, and undertake the executorſhip, 
unleſs he have already meddled with the goods of the teſ- 
tator as executor ; for then, he is not only to be compel- 
led to perform the office of an executor, but alſo if he 
ſhould refuſe, and the ordinary commit the adminiſtration 
unto him, this refuſal is void, and he ſhall be charged as 
executor. Swin. 384. 

Therefore if the executor named in the teſtament re- 
ſolve not to ſtand to the executorſhip, but to refuſe the 
ſame ; then muſt he beware that he do not adminiſter the 
goods of the deceaſed as executor ; for having once ad- 
miniſtred as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo 
may be ſued as executor by the creditors of the teſtator ; 
tho? he cannot ſue others as executor, for that he hath not 
the will under the ordinary's ſeal. Swin. 469. 

And a perſon is then ſaid to adminiſter as executor, ſo 
as thereby-he may be compelled to ſtand to the executor- 
ſhip, when he doth perform thoſe acts which are proper 
to an executor ; as to pay the debts due by the teſtator, 
or to receive any debts due unto the teſtator, or to give 
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%” * e E 1 2 mr 1 


Mills. Probate. 


acquittances for she ſame, with other ſuch like acts. 
Swin. 469, 


% 


But if a man do thoſe acts which are not proper to an 
executor, he is not ſaid to have adminiſtred as executor - 


to the effect as aforeſaid; as to feed the cattle of the de- 
ceaſed, left they ſhould periſh; or to take into his cuſtody 
the goods of the deceaſed, to the end they may be ſafe 
from being ſtolen or purloined ; or to diſpoſe of the teſ- 
tator's goods about the funeral: for theſe be deeds of cha- 
rity common to every chriſtian, and not peculiar to an 


executor, Likewiſe, to make an inventory of the goods 


of the deceaſed, is not to adminiſter as executor; or to 
deliver to the wife her convenient apparel] : or to take the 


teſtator's horſe-and ride him, or to uſe. him as his own, 


ſuppoſing him not to be the teſtator's but his own; or to 


take the goods of the teſtator by his lawful gift. And 


generally, whoſoever as a mere treſpaſſer entereth on the 
goods of the teſtator, whether it be to things living, as 
horſe, kine, ſheep, or dead things, as pots, pans, diſhes, 
converting the ſame to his proper uſe, and not to the 
uſe of the teſtator, as to the payment of the teſtator's 
debts or legacies, doth not adminiſter as executor. Swin. 


49h 4018*;-.- PE | . 
Howbeit, in theſe caſes and ſuch like, whoſoever 


feareth to be adjudged executor adminiſtring of his own 
wrong, the moiſt fafe courſe is, not to meddle at all, but 
utterly to abſtain from all manner of uſe of the teftator's 
goods; and namely, let him beware that he do not ſell 


any goods, or kill any cattle of the deceaſed, Swin. 


72. | F | : 1 | 
7 urther, although a perſon hath not meddled with the 
goods of the teſtator, and is therefore not compellable; 
yet if a legacy be left to him, he may be compelled to 
ſtand to the executorſhip, or elſe to loſe his legacy. 


Gib ſ. 469. 


he refuſal to take upon him the executorſhip cannot 
be by word only; but it muſt be entred and recorded 


in court. Sin. a. 443. 


And when an executor hath once adminiſtred, he can- 
not afterwards refuſe to prove the will, and take upon him 


the executorſhip; and in that caſe the ordinary ought 


not to acccept ſuch a refuſal, but to compel him to prove 
the will, and take upon him the executorſhip. Yet if 
the judge doth admit one to adminiſter, notwithſtand- 
ing his having been formerly refuſed, it ſhall ſtand good. 
Swin. a. 443. ay 511 
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9. An executor of his own wrong is ſuch as takes upon 
him the office of an executor by intruſion, not being con- 


ſtituted by the teſtator or deceaſed, nor (for want of fuch 
conſtitution) ſubſtituted by the ordinary to adminiſter, 
Mint. 171. 5 

If a man gets FEW of an inteſtate into his hands after 
adminiſtration is actually granted, it doth not make him 
executor of his own wrong; but if he gets the goods in- 
to his hands before, tho* adminiſtration be granted after- 
wards, yet he remains chargeable as a wrongful executor, 
unleſs he delivers the goods over to the adminiſtrator 


before the action brought, and then he may plead plene 


adminiſtravit. 1 Salk. 313. 
An executor of his own wrong cannot bring an action; 


for he cannot ſhew the teſtament containing his name, as 


he ought. Br. Adminiſtrator 8. 
Neither can he retain for his own debt or legacy. Mo. 
525 Poph. 125 
ut he ks himſelf nable t to the action, not only 
of the right executor, but alſo to the ſuits of the teſtator's 
creditors; yet only ſo far, as the goods which he ſo 
wrongfully adminftred amount ee Sin. 339- Harr. 


Tuſtin. 87. Viner. Executors. E. a. 


45 5 

80 ad, it is ſaid, he ſhall be ſued for M nde as well 
as a lawful executor. Ney, 13. 

But if he doth lawful acts with the goods, as paying of 
debts in their degrees, it ſhall alter the property againſt 
the lawful executor; as if he pay juſt and honeſt debts, 
the rightful executor ſhall not avoid that payment. It is 
true, the rightful executor may maintain againſt him an 
action of trover; but he ſhall only recover in damage ſo 
much as the wrongful executor hath RET. By 


Holt chief juſtice. 12 Mod. 471. 


But Mr Wentworth is of opinion, that albeit ſuch 
payment ſhall ſtand good as againſt other creditors, yet 
it is not good as againft the rightful executor or admini- 
ftrator : for then any ſtranger might uſurp the office of 
executor, and take from him that liberty and election, to 
prefer which creditor he will in firſt payment; yea, might 
take from the executor power to pay himſelf before others, 
in Caſe there were a debt due to him, which would be 
unreaſonable, Went. 182. 

And as he himſelf is liable to the ſuit of the lawful 
executor, creditors, or legatees; fo alſo, in caſe of his 
death, are his executors or adminiſtrators liable, by the 
Katute of the 30 C. 2. c. 7. altho' in other caſes, a per- 

ſonal 
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ſonal wrong dieth with him that did it. And altho' he 
hath obtained probate, yet if upon appeal ſuch probate 
ſhall be annulled and made void, acts done by him, pend- 
ing the appeal, ſhall not be good. As in a caſe, H. 5 An. 
In the common pleas. An action was brought by the 


plaintiff, as executor, for money due from the defendant 


to his teſtator. The defendang pleads, that another per- 
ſon was appointed executor to the teſtator, and proved his 
will, and that he the defendant had paid him part of the 
money in ſatisfaction of the whole, and that the ſaid per- 


ſon on receipt thereof diſcharged the defendant. The 


plaintiff replied, that the probate granted to the other per- 
ſon was afterwards upon appeal annulled by ſentence in 


the eccleſiaſtical court, and the will by which he was 


made executor adjudged to be forged, and the will by 
which the plaintiff is appointed executor allowed. On 


demurrer, the queſtion was, whether payment to one who 


was executor de facto, and had probate of the will, was 
good to bind the rightful executor. And the court gave 


judgment, that it was not. And by Trevor chief juſtice: 


An executor derives all his authority from the teſtator 


| himſelf; and, as executor, without any thing more, he 
has the power of diſpoſing of the eſtate of the teſtator, of 


releaſing a debt due to the teftator, and the like. True 
it is, before an action brought, a probate is neceffary ; 
but that is only requiſite to aſcertam the court that the 
plaintiff is executor and has a right to bring his action, 
not to give the plaintiff any title or intereſt to the eſtate 
of the teſtator. If the teſtator appoints no executor, or 
dies inteſtate, the adminiſtrator is appointed by the ordi- 
nary, and derives his authority from him; and therefore 
if adminiſtration is granted, all acts by him as long as the 
adminiſtration continues in force are good, and even tho? 
it be afterwards repealed. But there is a difference taken 
(6 Co. 18.) when an adminiftration is repealed upon a cita- 
tion, or upon an appeal. If it is upon an appeal, which 


ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion 


are void: If it is repealed upon a citation, all the acts of 


the adminiſtrator, til] the repeal, are good; for by the 


citation the grant of the adminiſtration is not ſuſpended ; 
therefore if the adminiſtration be repealed, all acts done 
by an adminiſtrator which a rightful adminiſtrator might 
have done, ſhall be allowed; for in them he acted in the 
place of the rightful adminiſtrator. But it is otherwiſe 
in the caſe of an executor; for the probate of the will 
gives no authority at all to him; and therefore if he is 
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not the rightful executor, he has no authority; and it 


would be unreaſonable, that a perſon who has no autho- 
Tity ſhould diſpoſe of the intereſt of another. The right- 
ful executor has not only a truſt or authority to admini- 
fter the goods of the teſtator, but alſo an intereſt annex- 
ed to the truſt, And therefore the property of all the 


goods, after adminiſtration, is compleatly veſted in him. 


And conſequently, the diſpoſition by another perſon of 
the goods of the teſtator, or releaſe of his debts, is a diſ- 
poſition of the intereſt of the rightful executor, and 
therefore ſuch diſpoſition doth not bind him. And this 


caſe is not like the caſe of an officer, who officiated. 


without legal authority, as the deputy of the deputy of a 
ſteward; for rightful acts done by him are good: for he 
is an officer de facto, and in the immediate and open exe- 
cution of his office, and the parties did not know whe- 
ther he had authority or not. —And he ſaid, in this caſe 
of an executor ſome miſchief indeed may poſſibly happen; 
but it would be a more general inconvenience, if a 
wrongful executor ſhould be aliowed to diſpoſe of the 
right and intereſt of a rightful executor. |, Compns. 1 [30% 
Anonym. 

10. Where ho are 3 executors named in the 


ſome of them do will, and ſome of them do refuſe, and others of them 


refuſe. 


the will. Stoin. a. 444. 


prove the teſtament; they who refuſe may after at their 
pleaſure adminiſter, notwithſtanding ſuch refuſal before 


the ordinary. 9 Co. 37. Bacon's Uſe of the Lato, 161, 
Perk. 212. 


And this is what in the ſpiritual court is called a down 


ble probate; which is in this manner: The firſt that 


comes in, takes. probate in the uſual form, with reſerva- 
tion to the reſt. Afterwards, if another comes in, he 
alſo is to be ſworn in the uſual manner, and an ingroſſ- 
ment of the original will is to be annexed to ſuch pro- 
bate in the ſame manner as the firſt; and in the ſecond 
grant, ſuch firſt grant is to be recited, And ſo 005 if 
there are more that come in afterwards, 
For notwithſtanding their refuſal at firſt, they, ſtill 
continue executors; and at any time during 'the lives of 
their companions, they may prove the will, they may 


pay debts, make releaſes, and they muſt be joined in all 


ſuits where the co-executors are plaintiffs, becauſe they 
are all privy to the will; but not where they are defend- 
ants, becauſe the plaintiff i in the action is not bound by 
by law to take notice of any but thoſe who have en 


For 


Us. Probate. 


* 


For the king's courts have always uſed to allow the pro- 
bate of ſome of the executors, to enable them all to ſue 
actions: ſo that the probate of the teſtament doth not 


give to them any intereſt or title either to things in action 


or in poſſeſſion, for they have all their title and intereſt 
by the teſtament, and not by the probate: but yet with 
out the probate, the judges allow them not to ſue actions. 

Co. 38. 

: It 8 that he which did refuſe the executorſhip, 
cannot aſſume that office after the death of his fellow ex- 
ecutor. Swin. 326, 418. 

But in the caſe of Houſe and Lord Petre, Dec. 19. 
1700. Before the delegates: The common lawyers held, 
that if one executor refuſeth before the ordinary, ind 
the reſt prove the will, yet at common Jaw, he who re- 
fuſed may at any time come in and adminifter; and tho” 
he never ated whilſt his companions were living, yet 
after their death he ſhall be preferred before any other 
executor made by a co-executor ; altho* the civilians 


held, that by their law the renunciation was peremptory. 


I Salk. 311. 


11. If a man maketh two executors and dieth, und Mins one exe- 


one of them proveth the will in the name of them both, 
againſt the will of the other; this is not any adminiſtra- * 
tion for him who conſented not to the probate : but he 


may plead ne unque executor ; for the probate maketh him 


not executor, if he doth not adminiſter. 1 Roll's Abr. 
918. 


12. Swinburne ſays, when all the executors named in Where all re- 
fuſe; adminiſtra» 


the teſtawent do refuſe; it is lawful for the biſhop or or- 
dinary to commit adminiſtration, and to annex the will 2 
to the letters of adminiſtration; and the adminiſtrators © 
ſhall have action, and may adminiſter the goods of the 
deceaſed, as if he had died inteſtate; and their authority 
or act done is good and effectual in the law in the mean 
time, until the executors uridertake the executorſhip ; for 
then the ordinary may revoke the adminiſtration before by 
him committed. Swin. 380, 383. 1 Rolls Abr. go7. 

So alſo if a man make an executor, but this is not 
known, or is concealed ; the ordinary may grant admini- 
ſtration, and this ſhall be good until the other prove the 
will. 1 Koll's Abr. go7. 

And ſo in like manner, if the perſon be difabled to be 
executor, or no executor at all be named in the will. 


Stoin. 380. | : 
Vor. EY. | O But 
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But (lord Coke ſays) if they all refuſe before the ordi- 


nary, and the ordinary commit adminiſtration to another, 
there they cannot adminiſter afterwards. 9 Co. 


And by lord chancellor Talbot, in the caſe of Robinſon 


and Pett, E. 1734. Where there are two executors, and 
one renounces, he is ſtill at liberty, whenever he pleaſes, 
to accept of the executorſhip; otherwiſe, if both re- 
nounce, and the ordinary commits adminiſtration to ano- 
ther. 3 P. Will. 251. 
Within what 13. Regularly [that is, by the civil law], teſtaments 
time the will ought to be inſinuated to the official or commiſſary of 


ſhall be proved. the biſhop of the dioceſe, within four months next after 


the teſtator's death. Swain. a. 447. 
What the execu» | 14+ And the executor, for goods of the teſtator taken 
tor may do be- from him, or a treſpaſs done upon the leaſe land, or a 
fore probat:. diſtraining or impounding of goods or cattle, may main- 
| tain, before the will be proved, actions of treſpaſs, or re- 
plevin, or detinue; for theſe actions ariſe upon the ex- 
ecutor's own poſſeſſion. Went. 34. 

But before the proving of the will, an executor cannot 
maintain a ſuit or action of debt, or the like: and the 
reaſon is, for that therein he muſt ſhew forth the will 
proved under the ſeal of the ordinary. Went. 34. 

And in general, an executor is a compleat executor 
before probate, to all purpoſes but bringing of actions; 
ſo that he may releaſe an action, aſſent to a legacy, may 


be ſued, may alien or otherwiſe intermeddle with the 


goods of the teſtator. 1 Salk. 301. 

For by adminiſtring, the executor hath accepted of and 
taken upon him the whole adminiſtration before the pro- 
bate; and is thereby intitled to receive all debts due to 
the teſtator; and all payments made to him are good, and 
ſhall not be defeated, altho' he ſhould die and never prove 
the will. 1 Salk. 306, 307. 

Alſo the executor may in convenient time after the 
teſtator's death, enter into the houſe deſcended to the 
heir, for the removing and taking away of the goods, ſo 
as the door be open, or at leaſt the key be in the door : 
and this feemeth to be underſtood of the door, of each 
room. For altho' the door of entrance into the hall and 


parlour be open, the executor cannot by that juſtify the 


dreaking open of the door of any chamber, to take the 
goods there; but only may take thoſe in the rooms which 
be open. And this ſeemeth to be proved by the caſe of 
the cheſt with evidences; which, it is ſaid, the executor 
may take, and put out the deeds, delivering them to the 

heir, 
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heir, that is to ſay, the cheſt being unlocked. Now a 
chamber or other room within the houſe locked is an in- 


cloſure of better reſpect. than a cheſt. But if the goods 
be not removed within convenient time, the heir- may 


diſtrain them as damage feaſant. Went. 92. 

T. 5 Ja. Stodden and Harvey. Treſpaſs: Upon de- 
murrer, the caſe was; Leſſee for life of a houſe and paſ- 
ture land dies; his executors ſuffer his cattle to go there 
for ſix days after his death, and then removed them; and 
in treſpaſs, juſtify for that time : averring, that in that 
time of {ix days they could not procure any other land or 
place to put in the cattle, Whereupon it was demurred, 


And whether that were a convenient time to remove them 


was the queſtion. And the court ſeemed to incline, that 
fix days is but a convenient time for the removing of their 
cattle ; and the law allows a convenient time for their 
removing, eſpecially it being averred, that they had not 
any other place to remove them unto. But for a fault in 
the plea, wherein he pleaded a leaſe of the houſe, but 
not of the land in the declaration mentioned, it was ad- 
judged for the plaintiff, Cro. Ja. 204. 

In like manner, the executor before probate may be 
ſued for the debts of: the teſtator; unleſs he refuſed the 
executorſhip in due manner ſo as adminiſtration may be 
granted, and fo there be ſomebody ſuable for the teſ- 
tator's debts, Went. 36. 

So a bill for diſcovery of effects may be brought before 
probate: As in the caſe of Dulwich college and Fohnſon, 
E. 1688. A bill for a diſcovery of the perſonal eſtate 
was brought before the will was proved, the will being 
controverted in the ſpiritual court. And this was pleaded 
to the bill; but over-ruled : a diſcovery being for the be- 
nefit of all perſons intereſted, and neceftary for the pre- 
ſervation thereof. And fuch diſcoveries have often been 
ordered, pendente lite in the ſpiritual court, 2 Fern. 49. 

And in the caſe of an adminiſtrator, a court of equity 
will allow of a bill brought by an adminiſtrator before 
adminiſtration is actually taken out: as in the caſe of 
Fell and Lutwidge, Feb. 3. 1740. The widow brought 


a bill for recovery of the effects of her late huſband, and 
did not take out adminiftration till after the bill brought. 


It was objected, that the bill was brought too early. By 


the lord chancellor Hardwicke : It is very true, that this 


would have been an exception in an action at law; but 


it is not fo to a bill brought in this court, And the ex- 


ception was ovVer-ruled. Bernard, Cha. Ca. 320. 
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| Ordinary to cite 1 5. By the 21 H. 8. c. 5. The ordinary, or other perſon 


the executer to 


prove the will having authority for probate of teflaments, may convent before 


them perſons named executors of any teſtament, to the intent ta 
prove or refuſe the teſtament, as they might do heretofore. 
And by the 1 Ed. 6. c. 2. All ſummons and citations or 
other proceſs eccleſiaſtical, in all cauſes of probates of teſtaments, 
and commiſſions of adminiſtrations of perſons deceaſed, ſhall be 
made in the name and with the flile of the king, as it is in 
rits original or judicial at the common law ; and the teſle 
thereof ſhall be in the name of the archbiſhop or biſhop or other 
having eccleſiaſtical juriſdiction; and the commiſſary, fficial, 
or ſubſtitute exerciſing juriſdiction under him, ſhall put his 
name in the citation or proceſs after the tefle, 1. 3. 
And the ordinary may ſequeſter the goods of the de- 
1 ceaſed, until the executors have proved the teſtament: 
ſo may the metropolitan, if the goods be in divers dio- 
ceſes. Swin. a. 477, 478. 

And if the executors do not appear upon the proceſs, 
the ordinary may excommunicate them. But they may 
pray time to adviſe; and the ordinary may grant in the 
mean time letters ad colligendum bona defuncti. Treatiſe 

| of Eq. 109. | | | 

Mandamus to 16. On the other hand (inaſmuch as the executor, tho? 
compel the or- he may be ſued, and pay debts, and releaſe an action, yet 
md cannot have an action, before probate) the ordinary is 
bound to prove the will; and if the executor accept, and 
defire probate, and is refuſed by the ordinary, a writ will 
go from the temporal courts, to compel him to proceed 
to probate, where the will is not controverted ; and that, 
notwithſtanding an appeal to the delegates, as it was in 
the caſe of Dunkin and Mun, M. 26 C. 2. in which ſuch 
writ was granted to the prerogative court. Gibſ. 469. 


But if the validity of the will is conteſted, it is a ſuf- 


ficient anſwer by the ordinary to a writ of mandamus, to 
return, that a ſuit is depending before him concerning 
the ſame, and not yet determined. Bur. Mansf. 2295. 
e ee The manner and form of proving teſtaments, is of 
ing the will, two ſorts : the one is called the vulgar or common form 
| the other. is termed the folemn form, or torm of law, 
Stoin. 448. _ | 
The vulgar or common form is more compendious or 
brief than the other: for after the death of the teſtator, 
the executor preſenteth the teſtament to the judge; and 
in the abſence, and without citing or calling of ſuch as 
have intereſt, produceth witneſſes to prove the ſame; 
who teſtifying upon their oaths viva voce, that the teſta- 
3 ment 
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ment exhibited is the true whole and laſt teſtament of the 
party deceaſed, the judge doth thereupon (and ſometimes 


upon leſſer proof) annex his probate and ſea] to the teſ- 


tament, whereby the ſame is confirmed. Swin. 448. 

It is not neceſſary to the proof of a written will, that 
the witneſles hear it read, ſo as they can depoſe that the 
teſtator declared before them, that the ſelf ſame writing 
now produced is or was his laſt will and teſtament. Ged. 
©. L. 66. | 

In 1 P. Will. 741. It is ſaid, that in proving a deviſe 
of lands, the proper way is, that the witneſs ſhould 
not only prove the executing the will by the teſtator, 
and his own ſubſcribing in his preſence ; but likewiſe 
that the reſt of the witneſſes ſubſcribed their names in 
the teſtator's preſence : and ſo one witneſs proves the full 
execution of the will. ? | _ 
But in the caſe of Townſend and Iues, May , 1748; 
at the Rolls: A bill was preferred by the legatees to 
have the real eſtate fold for the payment of their le- 
gacies which were charged thereupon, againſt the heir 
at law of the teſtator who is an infant, and to have the will 
eſtabliſhed. There were three witneſſes to the will all 
now living, but only one has been examined, who proved 
the execution of it, and the atteſtation of the other 
two witneſſes, But Forteſcue maſter of the rolls re- 
fuſed to eſtabliſh the will, without the examination of all 
the witneſſes ; for it is a rule, that all the wineſſes, if 
living, muſt be examined to prove the will: Beſides, 
the heir at law is, in this caſe, an infant; who if of 
age, has a right to croſs-examine all the witneſſes. And 
as no admiſſion of this fort can be received for an infant, 
this court muſt protect his right, and therefore muſt 
infiſt upon all thoſe requiſites which he would have a 


right to inſiſt upon if he were of age, and capable of 


making a defence for himſelf, 1 Vilſon, 216. 
So in Ogle and Coat, Dec. 10, 1748; Upon a bill for 
eſtabliſhment of a will and performance of the truſt, it 


was objected, that only two of the witneſſes to the will 


were examined, and ſome account ought to be given why 
the third was not, as that he could not be found, or the 
like, Lord Hardwicke held it neceſſary to the eſtabliſh- 


ment of a will; for if after the decree the heir at 


law ſhould controvert it, the court would order an in- 
junction: nor did he care to make a precedent to the 
contrary ;- for if this other witneſs were called, he might 
ſay ſomething material againſt it: and therefore ordered 
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it to ſtand over till the third was examined. 1 Vz. 
177. 55 

7. 12 G. 2. Croft and Paulit. On a trial at bar in 
ejectment, the defendant made title under a will, the at- 
teſtation of which was in theſe words, ſgned, ſealed, pub- 
liſhed, and declared, as and for his laſi will and teſtament, in 
the preſence of us, A, B, and C. The will was in 1723, 
and the witneſſes were all dead, and their hands proved in 
common form. But then it was objected, that this was 
not an execution according to the ſtatute ; and the hands 
of the witneſſes could only ſtand: as to the facts they had 
ſubſcribed to, and ſigning in the preſence of the teſtator 
was not one. But the court, on the authority of a caſe 
in the common pleas, ſaid it was evidence to be left to a 
jury of a compliance with all circumſtances, And a ver. 
dict was given for the will. Str. 1109. 

Generally, by the civil law, the teſtimony of two wit- 
neſſes is required; and if in the probate of a will the teſ- 
timony of one witneſs is diſallowed in the eccleſiaſtical 
court, a prohibition Jieth not : for that court having ju- 
riſdiction of the matter, hath it alſo as to the manner of 
proof and proceedings. 2 Rolls Abr. 300. 

But Dr Godolphin ſays, where there is no controverſy 
or diſpute touching the will, there the ſingle oath of the 
executor alone is ſufficient for the probate thereof in com- 
mon form. Ged. O. L. 65. 

And this, it is ſaid, is che practice throughout the pro- 
vince of Canterbury. But within the province of York, 
it hath been uſual (tho* now diſcontinued in ſome of the 
dioceſes) to ſwear alſo one witneſs to the will. 
When the teſtament is to be proved in form of law, it 


is requiſite that ſuch perſons as have intereſt, that is to 


ſay, the widow and next of kin to the deceaſed, to whom 
the adminiſtration of his goods ought to be committed if 
he had died inteſtate, are to be cited to be preſent at the 
probation and approbation of the teſtament ; in whoſe 
preſence the will is to be exhibited to the judge, and pe- 


tition to be made by the party which preferreth the will, 


and enacted for ihe receiving ſwearing and examining of 
the witneſſes upon the ſame, and for the publiſhing or 
confirming thereof: whereupon witneſſes are received and 
ſworn accordingly, and are examined every one of them 
ſecretly and ſevetally; not only upon the allegation or 
articlus made by the party producing them, but alſo upon 
interrogations miniſtred by the adverſe party, and their 


depoliteus committed to writing: afterwards the ſame 


are 
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are publiſhed ; and in caſe the proof be ſufficient, the 


judge doth by his ſentence or decree pronounce lor the 


validity of the teſtament. Swin. 448, 449. | 
Which difference of form in proving the will, worketh 
this diverſity of effect; namely, that the executor of the 


will proved in the abſence of them which have intereſt, 


may be compelled to prove the ſame again in due form of 
law; and if the witneſſes be dead in the mean time, it 
may endanger the whole teſtament, eſpecially if ten years 


be not paſt ſince the probation, whereby neceſlary ſo- 
lemnities are preſumed to have been obſerved : whereas 


the teſtament being proved in form of law, the executor is 
not to be compelled to prove the ſame any more ; and 
altho' all the witneſſes afterwards be dead, the teſtament 
doth {till retain its full force. Swrn. 449. | 

But probably this word tex in figures may have been 


_ miſtaken for thirty; for Dr Godolphin ſays, The will 


being proved only in common form, it may be queſtioned 


at any time within thirty years next after, by common 
opinion, before it work preſcription. God. O. L. 62. 


'And this proving of the will in ſolemn form is for the 


moſt part at the inſtance of ſome perſon who defireth to 


invalidate the ſame; In which caſe, his proctor, at the 
time of exhibiting the will, ought to accept the contents 
thereof ſo far forth as it maketh for the benefit of his 
client ; otherwiſe if any legacy is given to him in the 
will, he ſhall loſe it for his general impugning of the will. 
1 Ought 21. | | 

And in ſuch caſe, where an executor hath been called 
to prove the will by witneſſes, and hath fully proved it ; 
if the party who cauſed him to do this, ſhall not, after 


publiſhing the atteſtation, except againſt the will or the. 


witneſſes, nor propoſe any matter to hinder the paſſing of 
fentence for the validity of the will, the judge doth not 
uſually condemn him in coſts : Bur otherwiſe it is, if he 
ſhall propoſe ſuch matter and fail in the proof; for then 
he will be condemned in coſts, at leaſt from the time of 
But where the parties intereſted do not call the executor 
to prove the will in ſolemn form, yet the executor him- 
ſelf may cauſe the will to be proved in this manner: As 
where an executor hath the greateſt part of the goods of 
the deceaſed bequeathed unto himſelf, and he doubteth 
after the witneſſes ſhall be dead, that the wife or children 
or other kindred of the deceaſed will conteſt the validity 
of the will, he may cite them in ſpecial, and z11 others 
4 pretending 
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pretending intereſt in general, (and ſo is the uſual prac. 
tice,) to ſee the will proved by the witneſſes; which be- 
ing done, the will ſhall not be ſet aſide afterwards (pro- 
vided there hath been no irregularity in the ee when 
the witneſſes are dead. 1 Ought. 20. 

Where the executor is infirm, or lives at a great diſ- 
tance, it is uſual to grant a commiſſion to ſome grave 
clergymen in the neighbourhood, to adminiſter the oaths, 
and perform the other requiſites for granting probate of 
the will, So alſo in the granting of adminiſtrations. 1 
Ought. 322. - 

Beſides theſe forms of proving teſtaments above recited, 
which are referred to that kind of probation which is cal- 
led the publication of the teſtament ; there is yet another 


form which is called the opening of the teitament, which 


form doth reſpe& written or cloſed teſtaments, in the 
making whereof the civil law did require that the wit- 
neſſes ſhould put to their ſeals ; and after the death of the 
teſtator, at the opening. of the written or cloſed teſtament, 
the ſame law did alſo require that the ſame witneſſes ſhould 


de called by the magiſtrate to acknowledge their ſeals, 


or to deny_ the ſealing. But as we do not obſerve that 
ſolemnity of the civil law in the ſealing of the teſtaments 
by the witneſſes, no more do we obſerve that ſolemnity 
which the civil law requireth in opening of teſtaments 
ſealed ; unleſs this may ſeem to have ſome reſemblance 
with this third form about the opening of the teſtament, 
which is enacted by the ſtatute of the 21 H. 8. c. 5. which 
ſaith, that the biſhop, ordinary, or other perſon having autho- 
rity to take probate of te/laments, ſhall upon the delivery of the 
ſeal and ſſ ogn of the tejtator, cauſe the ſame ſeal to be defaced, and 
thereupon incontinent redeliver the ſame jeal unto the executor 
or executors, without claim or challenge thereuuta ta be made. 
ſ. 5. Swin. 450. 

Dr Swinburne ſays, if a teſtament be made in writing, 
and afterwards be Joſt by ſome caſualty; yet if there be 
two witneſſes [that is, in the caſe of goods and chattels] 
which did ſee and read the teſtament written, and do re- 
member the contents thereof, theſe two witneſſes fo de- 
poling of the tenor of the will, are ſufficient for the proof 
thereof in form of law; ſo that they, be otherwiſe as well 
in reſpect of their ſkill as of their integrity, greater than 
all exception, and ſpecially ſome other likelihoods con- 


curring therewithal to make their teſtimony more credible. 
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If an executor proves a will of a, perfonal eſtate, where- 


in one of the legacies is forged, the executor in ſuch caſe 
hath no remedy in equity; but ought to have proved the 


will, with ſpecial reſervation to that legacy. Plume and 
Beale. 1 Peere W. 388. 2 Vern. 8. 17. In which caſe, 
the forgeries are to be decreed againſt in the eccleſiaſtical 
court, and the will engtoſſed without them, and fo an- 


nexed to the probate. * 
18. By a conſtitution of archbiſhop Stratford: After the gxecutar's oath 


teſtament ſhall be proved according to cuſlom before the ordinary; to render a juſt 
accounts 


the execution or admini/iration of any goods ſhall not be com- 


mitted, but to ſuch as fhall faithfully promiſe, ta render a juſt 
account of their adminiſtration, when they ſhall be thereunta 


duly required by the erdinary. Lind. 177. 


Shall faithfully promiſe] And that by oath, faith Lind- 
wood; which may be before the adminiſtration. Lind. 


. Swinburne ſays, in what manner ſoever the teſta- 
ment be proved, the executor before he be admitted by 
the ordinary to execute, and before he have the will un- 
der the ſeal of the ordinary, is to promiſe by virtue of his 
oath, to make a true account when he ſhall be thereunto 
lawfully called by the ordinary. Swin. 451. 

By the ancient canon law, a proctor having a ſpecial 
proxy, might make oath inſtead of the executor or admi- 
niſtrator, and ſwear upon the ſoul of his client; but now 
by Canon 132, it is ordained, that foraſmuch-as in the pro- 
bate of teſtuments and ſuits for adminiſtration of the goods of 
perſons dying inteſtate, the oath uſually taken by proctors of 


courts in animam conſtituentis is found toe be inconvenient ; 


therefore from hence/orth every executor or futtor for admi- 
niftration /h1! perſonally repair to the judge in that behalf or 
his ſurrog «te, and in his own perſon (and not by prottor ) take 
the oath accuſtomed in theſe caſes. But if by reaſon of ſicl- 


neſs or age or any other juſt let or impediment, he be not able 


to make his perſonal appearance before the judge; it ball be 
lawful fir the judge (there being faith firſl made by a credible 
perſon, of the truth of his ſaid hindrance or impediment) to 
grant a commiſſion to ſome grave eccleſiaſtical perſon, abiding 
near the party aforeſaid, whereby be jhall give peter an 

authority to the ſaid eccleſiaſtical prr ſon, in his flead, to mi- 
nifter the accuſtomed oath above mentioned to the executor or 


ſuitor for ſuch adminiſlration, requiring his ſaid ſubſtitute, 


that by a faithful and truſiy meſſenger he certify the ſaid judge 
truly and faithfully what he hath dane therein, 


Which 


* 
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f Which oath, to be adminiſtred to the executor, is uſu- 
ally in this form : * You ſhall ſwear, that you believe 
c this to be the true laſt will and teſtament of A. B. 
«* deceaſed ; that you will pay all the debts and legacies 
d of the deceaſed, as far as the goods ſhall extend, and 
© the law ſhall bind you; and that you will exhibit a 
5 true, full, and perfect inventory, of all and every the 
1 « goods, rights, and credits of the deceaſed, together 
« with a juſt and true account, into the regiſtry of the 
©& —— court of when you ſhall be lawfully called 
© thereunto. So help you God,” 
Bond to the like 19. By the ſame conſtitution of archbiſhop Stratford; 
Furpoſe. after the teflament ſhall be proved according to cuſtom before the 
ordinary, the execution or adminiſtration of any gods fhall not 
be committed but to ſuch as are able, and if need be ſhall give 
ſufficient ſecurity, to render a juſt account of their adminiſtra- 
tion, when they ſhall be thereunto duly required by the ordinary. 
Lind. 177. 1 

And Lindwood hereupon obſerveth, that it ſeemeth 
hereby that the ordinary may remove the executor ap- 
pointed by the teſtator, from the adminiſtration, eſpe- 
cially where there is juſt cauſe, as where he cannot give 
ſecurity for a due account. Lind. 177., 

And Swinburne ſays, the executor (if it be behoveful) 
ſhall enter into bond, to make a true account when he 
ſhall be thereunto lawfully called by the ordinary. Stoin. 

I 5 

. in the caſe of the King and Sir Richard Raines, M. 
10 W. A mandamus was directed to Sir Richard Raines 
to command him to grant probate of the will of Edith 
Pinfold to one Richard Watts, who was made executor 
of it. Sir Richard Raines makes return to it, and ad- 
mits, that Edith Pinfold made her will, and Watts ex- 
ecutor of it; but ſays further, that it clearly and judi- 
cially was proved and appeareth to him, that Watts is 
worth nothing, but abſconds for debt ; and therefore that 
it is Jawful to him to defer the granting of the probate, 
until Watts finds ſufficient ſecurity to perform the intent 
of the will. And it was argued by Sir Bartholomew 
Shower, Mr. Montague, and Dr. Waller the king's advo- 
cate general (a civilian), that this return was good, and 
that a peremptory mandamus ought not to be granted. 
And Dr Waller ſaid, that in fact the caſe was thus: 
Edith Pinfold made her will, and Richard Watts her ne- 
phew her executor, and deviſed to him 1001 for a legacy, 
and ſome cattle; ſhe deviſed alſo to Baines her brother 
500 l, 
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500 J, and the reſidue of her perſonal eſtate to the ſon of 
Baines : the will was brought by Baines to the preroga- 
tive court to be proved ; and it was oppoſed by one Hunt- 


ley, but the cauſe was not promoted at all by Watts 5 


ſentence paſſed in the prerogative court, for Baines; upon 


which Huntley appealed to the delegates, and the ſen- 


tence there was confirmed; whereupon the will was re- 
turned into the prerogative court, and then Watts claimed 
probate z but upon examination it appeared to the judge, 
that he was an inſolvent and neceſſitous man, and had re- 
ceived his legacy, and therefore the judge required cau- 
tion ; upon which Watts obtained this mandamus, and to 
it the judge made this return, which (by Dr Waller) is' 
good: For if there is any default in the judge in the ad- 


miniſtration of his office, it is a proper ſubject for an ap- 


peal; for this will, being of chattels, is altogether of 
eccleſiaſtical cognizance; and therefore as the ſpiritual 
judge ſhall determine concerning the validity of the will, 
ſo he ought to make a judgment, whether he ought to 
grant probate of it or adminiſtration, or if the executor- 
ſhip be conditional, as it may be, whether the condition 


be performed, or the like: in all which caſes, if he makes 


a falſe judgment, the proper remedy is by appeal, and not 
to come in this manner for remedy to the king's bench. 
He argued further, that the judge hath done nothing in 
this caſe but what he ought todo; for in ſuch caſes he 
may properly require caution, In the time of the heathen 
emperors, the teſtaments were repoſed in the colleges of 


the pontifices ; and from the time that the emperors become 


chriſtian, the biſhops were intruſted with them. Now 
the civil law was, that ſecurity ſhould not be demanded ge 
herede, which at that time included what wenow call ex- 
ecutor, unleſs he was inſolvent; and then it was lawful 
to demand caution or ſecurity, But after this, the canon 
law followed : and then they made uſe of the word ex- 
ecutor, which was before included in the word heir: and 
of them there are three ſorts ; firſt, /-gitimus, to wit, the 
ordinary; ſecondly, datus, namely, he whom the ordi- 
nary appoints, and he always gives ſecurity ; thirdly, tſ- 


 tamentarius, who came inſtead of the heir, which is he 


whom we call executor by way of pre-eminence, And 
then, as the heir before, if he was inſolvent, always gave 
caution ; fo for the fame reaſon, an inſolvent executor al- 
ways gives caution. To ſay the truth, there is a differ- 
ence made, When the teſtator knew at the time of the 
making his will, that the perſon whom he conſtituted ex- 
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ecutor was then inſolvent, and when the executor is be- 


come inſolvent by matter ex po/t fact; but at what time 


Watts became inſolvent, doth not appear in this caſe; 
and therefore to juſtify the acting of a judge, the court 
will intend, if it be material, that he became inſolvent 
ſince the death of the teſtatrix, rather than at the time of 
the will made. In Lind. 167, it is ſaid that no religious 
perſon ſhall be executor, unleſs his ſuperior takes care to 
give caution for the due execution of the will, and for the 
loſs that may happen by his adminiſtration ; and Lind- 
wood gives the reaſon of it, becauſe it appears that ſuch 
a perſon is inſolvent; which proves that inſolvent perſons 
ought to give caution. So Lind. 177. before the execu- 
- tor be admitted by the ordinary to execute the will, he 
ought to take an oath (which is the conſtant practice, and 
yet no mention is found of ſuch oath; before that which 
theſe conſtitutions in Lind wood ar Ih of it; and yet be- 
fore the late ſtatute, if quakers refuſed to take ſuch oath, 


no probate of any will uſed to be granted to them)—and 


22 be, ſays Lindwood, be ſhall give ſufficient caution, 
o the ſame purpoſe Swinburae ſays, that the executor, 
if it be behoveful, ſhall enter into bond. To which Sir 
Bartholomew Shower added, that if an executor is non- 
compos, the ordinary is not bound to grant probate to 
him ; becauſe he hath an apparent diſability to execute 
the will; which ftrongly reſembles this preſent caſe, 
Alſo, "A ſaid, that if the executor refuſes to take the 
oath, this amounts to a refuſal of the office, and the or- 
dinary may grant adminiſtration with the will annexed. 


Why then ſhall not the refuſal to give ſecurity, amount 


to a refuſal of the office of executor ; ſince there is no 
poſitive law, that in fuch caſe the ordinary ſhall admini- 
ſter an oath, more than in this caſe that he ſhall demand 
caution ? Further he ſaid, that altho' mandamus's are 
granted oftentimes to compel the granting of adminiſtra- 
tion, becauſe they are founded upon the act of parliament 
which appoints the granting of adminiſtrations : yet one 
cannot find any precedents of mandamus, to compel the 
judges at the civil law to execute their law, which ſeems 
to be the preſent caſe. Againſt this it was argued by 
Mr Northey and Mr Eyre, that the prerogative court 


cannot in ſuch caſe require caution, for the ſame reaſons 


that the court afterwards gave for the ground of their 
judgment, and therefore unneceſſary to be repeated 
And by Holt chief juſtice; Wills and teftaments are of 
eccleſiaſtical cognizance, not by force of the civil or canon 

laws 
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laws (for they bind no farther here, than as they have 
been received here) but by the law of the land. Then 


if the eccleſiaſtical courts proceed to inlarge the power of 
the judge, contrary to that which the common law al- 


lows, the king's bench will prevent all forts of incroach- 
ments. As if an executor be ſued in the eccleſiaſtical 
courts to make diſtribution, he not being reſiduary lega- 
gatee; tho* that were allowed by the canon law, yet the 
king's bench would want a prohibition to ſtay any ſuch 
ſuit; for all ſuits for diſtribution were prohibited by the 
king's bench, until the ſtatute of the 22 & 23C. 2. c. 10. 
made them lawful. Dr Waller has not quoted, any 
canon law, that the ordinary in ſuch cafe ought to take 
caution'; and the common law will not permit him to 
exact ſecurity, for the inſolvency of*the executor. For 
ſuppoſe in this caſe (as the fact is) the executor will not 
give ſecurity, and yet will not renounce the executorſhip ; 
the ordinary cannot compel him to give ſecurity. What 
muſt be done? Tho' a refuſal of the oath amounts to à 


refuſal of the office of executor (becauſe the oath is al- 


lowed by the common law, for it is proper to take a pro- 
miſſory oath, that he will execute the office juſtly, which 
he is going to execute) yet the refuſal to give ſecurity 
will not amount to a refuſal of the office of executer: 
becauſe it is againſt common right, to require collateral 
ſecurity. Then the teſtament will continue in force; 
the ordinary cannot grant adminiſtration with the will an- 
nexed ; and ſo there will be a failure of juſtice, no bod 

being capable to ſue the teftator's creditors. One half 
of what one finds in Lindwood is not the Jaw of the land. 
And as to the caſe of religious perſons, objected out of 
Lindwood, he ſaid, that if a monk be made an executor, 
he cannot accept the office without leave of his ſuperior ; 


and then if the ſuperior gives him leave to be executor, 


without giving other collatera] ſecurity, the ſuperior by 
his leave given is become ſecurity; and if the monk com- 
mits a devaſtavit, the ſuit ſhall be againſt the abbot and 
the monk, and the execution will be of the goods of the 
houſe. —And Turton juſtice agreed with Holt chief juſtice 
in every thing.—But Rokeby juſtice ſeemed to be of 


opinion, that the grievance in the preſent caſe would be 
properly remedied by appeal. And he ſaid, that in the 


province of York ſecurity was always given upon the 
granting of the probate of a will, without any diſpute 
made about it. Upon which a day was given to Dr 
Waller, to certify the king's bench, by producing pre- 
| I | cedents 
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cedents, whether the praQtice had been in the prerogative 
court to take caution in ſuch caſe, At which day no 
precedent of it being ſhewn, nor ſatisfaction thereof 
given to the court, Holt chief juſtice, with the concur- 
rence of the other judges, pronounced the opinion of 
the court, that a peremptory mandamus ought to be 
granted in this caſe; becauſe the eccleſiaſtical court can- 
not require caution in. this caſe: 1. For when a man 


is made executor, no body can add qualifications to him, 


other than thoſe which the teſtator has impoſed ; bur 
he ſhall be who, and in what manner, the teſtator ſhall 
judge proper. 2. The executor has a temporal right, of 
which he is barred by the refuſal of the probate, inaſ- 
much as he cannot before probate ſue in Weſtminſter 
hall. 3. There are no precedents in the canon law to 
warrant this; and the practice has been always contrary, 
And if any caſes happen, in which equity may be requi- 
fite, there is another channel here, where it runs, without 
reſorting to the ſpiritual court, namely, the chancery, 
And a peremptory mandamus was granted.—And the re- 


porter ſays, Mr Robert Eyre told him, that the lord 


chancellor Somers well approved of this reſolution. 
L. Raym. 361. - 

But after all, this adjudication proceeds upon a ſuppo- 
ſition, that there is no canon law which requireth ſuch 
caution, and Lindwood's authority alone was not judged 
ſufficient in this caſe. But the aforeſaid conſtitution of 
archbiſhop Stratford is undoubtedly a part of the canon 
law, which requires that they ſhall give ſu efficient ſecurity, if 
need be, In the province of York, bond hath been uſually 
given. But perhaps this might ariſe from the cuſtom 
within that province, which continued down until the, 
fourth year of king William, of reſerving out of the ef- 
fects of the deceaſed a rateable part for the wife and chil- 
dren, which the teſtator could not diſpoſe of by will ; 
and conſequently, as to fo much, it was an inteſtacy, 
which in ſome caſes amounted to one half, in others to 
two thirds, of the whole perſonal eſtate. 

And in the caſe of Foltes and Docminique, T. 13 G. 2. 
where the executor was under the age of 17 years, the 
court allowed a bond given by the adminiftrator with the 
will annexed, during the minority of the executor, to 
be good at common law, and not obtained by coercion, 
Str. 1137. | 

20. All this being done, the biſhop's officers are to 
"oP the will original, and certify the copy thereof in 

parch- 
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parchment under the biſhop's ſeal of office; which parch- 
ment fo ſealed is called the will proved. Bacon's Uje of 
the L. 160. © 

21. By the 2& 3 An. c. 4. In order to render it more Regifter of willy 
eaſy for the clothiers and hoe to borrow money may * pEccolar 


land ſecurity for the promotion of trade, it is enacted, 
that a memorial of all wills and deviſes in writing, dives, 
by any honours manors lands tenements and hereditaments, 


within the Vet Riding of the county of York, may be 


any way affected in law or equity ; may at the election 
of the party or parties concerned, be regiſtred in ſuch 
manner as by the ſaid act is directed: and every de- 


viſe by will of the honours manors lands tenements or 


hereditaments, or any part thereof, contained in any me- 
morial ſo regiſtred as aforefaid, that ſhall be made and 
publiſhed after the regiſtring of ſuch memorial, ſhall be 
adjudged fraudulent and void againft any ſubſequent pur- 
chaſer or mortgagee for valuable conſideration; unleſs a 


memorial of ſuch will be regiſtred as aforeſaid. But this 


not to extend to copyhold eſtates, nor to leaſes at rack 
rent, nor to any leaſe not exceeding twenty one years 
where poſſeſſion goeth along with it. 

By the 5 An. c. 18. there are ſome further regulations 
concerning the ſame. 

The ſtatute of the 6 An. c. 35. containeth regulations 


to the like purpoſe for the Ea/? Riding of the ſaid county 


of York: Which ſame regulations are alſo extended to 
the Veſi Riding, in aid of the two former acts. 

By the 7 An. c. 20. The like for the county of 
Middleſex. 

By the 8 G. 2. c. 6. The like for the North Riding of 
the ſaid county of York. 

And by the 25 G. 2. c. as 7 urther regulations with 
reſpect to the county of Middleſex. 


22. The probate of a will, or a copy of the will out probate of a will 
of the regiſter of the ſoiritual court, are not to be al- of lands, not 
lowed as evidence in the caſe of lands. Dike and Polhil, "Eee 


L. Raym. 744. 


H. 7 G. 2. Morſe againſt Roach and others. In the 
chancery: Before the year 1718, the method was to de- 
liver out a will of land to be proved at trials, or on 
commiſſions, upon ſecurity. Since that, the regiſters have 
refuſed to deliver out the will, but inſiſt upon being paid 
for attending with it; and EIS» it was wanted at a diſ- 
tance, their demands did run very high, In this cafe an 
order was made (upon producing three precedents) that it 
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ſhould be delivered out on ſecurity; it being a bill brought 


by creditors and legatees, who were not likely to ſuppreſs 
it, Str. 961. 

Nov. 23. 1738. Frederick and Aynſcombe. A will was 
executed at Bullogne; and proved here in common form, 
and depoſited in the prerogative court of Canterbur 
One of the witneſſes reſided at Bullogne. On a bill 
brought to perpetuate the teſtimony to the ſaid will, it 
was moved, that the regiſter of the prerogative court, or 


the record keeper, might be ordered to deliver out to 


the defendant the original will, on his giving a reaſon- 


able ſecurity to return the ſame, after the examination of 


the witneſs at Bullogne. And it was directed by the lord 
chancellor Hardwicke, that the defendant ſhould be at 
liberty to take out a commiſſion to examine his witneſs at 
Bullogne; and it appearing that the defendant was the 
only deviſee who could claim any real eftate under the 
will, he ordered the will to be delivered out by the pro- 
per officer to a perſon to be named by the defendant, on 
his giving ſecurity to be approved of by the prerogative 


court, to return-the will in three months. He ſaid, if 


the defendant had not been the ſole deviſee of the real 


eſtate, but there had been other perſons under the will 


intereſted in it, and they had refuſed their confent, he 


would not have made this order; becauſe the taking, a | 


will out of the kingdom is different from *any former 

caſes, they having gone no further than ordering them to 
— parts of "England. 1 Atkyns. 627. 

The ſeal of the eccleſiaſtical court (as to goods 

_ chattels) doth authenticate the will, and is not to 

be contradicted ; becauſe, as there is no way in the tem- 


poral courts to prove the will relating to chattels, it muſt 


go on in the ſpiritual court, and the determination muſt 
there be final, For the para court cannot make a 
judgment concerning the will, contrary to what was 
made in the eccleſiaſtical court; and therefore if a pro- 
bate is ſhewn under the ſea] of the ordinary, they cannot 


-give in evidence that the will was forged, or that another 


perſon was executor; but they may give in evidence, 
that the ſeal was forged, or that there were bona nota- 
bilia, becauſe it is not in contradiction to the real ſeal of 


the courts, but it admits the ſeal, and avoids it. And 


fince the eccleſiaſtical court hath now the probate of wills 


ſettled by cuſtom, the temporal court cannot prohibit 
them in their inquiries whether the teſtator was compos 


mentis or not, or whether the will be. revoked or not, 
becauſe 
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becauſe that is neceſſary for authenticating the will. 
Str. 671, 672. 


And by Holt chief juſtice; the judge of the ſpiritual | 


court is the only proper judge to determine the validity 
of wills for things perſonal, and therefore the probate is 
undeniable evidence to a jury: and he ſaid he remembred 


a caſe in the time of lord chief juſtice Kelyng, where an 
executor brought an action, and at the trial produced the 


probate, and the defendant's council offered to prove, 
that the ſuppoſed teſtator died inteſtate ; but Kelyng chief 
juſtice told them, that the probate was evidence uncon- 
trovertible; and with him concurred the other judges, 
and ſo it hath been always held ſince. L. Raym. 262. 
But yet it is held, that if the probate of wills and 
granting adminiſtrations be traverſed or denied in the 
king's'courts, and iſſue joined, that the ordinary did not 
commit adminiſtration to ſuch a one, or that the teſta- 
ment is not proved before the ordinary, or that he whoſe 


will is proved before the ordinary died inteſtate, or that he 
of whoſe goods adminiſtration is granted as of one inteſ- 


tate made a will; in theſe and the like caſes it is held. 
that certificate ſhall not be made by the ordinary, but that 
it ſhall be tried by jury : and the reaſon given for it is, 
that probate of wills and granting adminiſtration origin- 
ally did not belong to the — cognizance, but 
were given to them of later times; and that therefore no- 


thing but the probate and granting adminiſtration, which 


were given to them, doth appertain to their juriſdiction; 
but the rial thereof is not given to them, but is left to 


the trial of the common law. Gib. 468. 9 Co. 40. 


But before this time (in the 31 El.) in caſe of refuſal 
or no refuſal, how it ſhould be tried; this diſtinction was 
laid down: where the iſſue is, whether the executor did 
refuſe before ſuch a day, or after, there the trial ſhall be 
by jury's contrary, where the iſſue is upon refuſal gene- 
rally, becauſe the refuſal is before the ordinary as a judge. 
And the caſe then before the court being this, That 
<& the biſhop certified that he did not refuſe, whereas in 
© truth he had refuſed before the commiſſary ;*” the court 
held, that they could not write to the commiſſary, ſince 
the biſhop and not he was the officer unto the court to 
that purpoſe, and that the party could not aver againft the 
certificate of the biſhop any more than againſt the return 
of the ſheriffs. Gibſ. 468. | 


M. 8. G. The King againſt Vincent and others. In- 


dictment for forging a will relating to a perſonal eſtate; 


I. P | and 
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and on the trial a forgery was proved: but the defendants 


producing a probate,. that was held to be concluſive evi- 


dence in ſupport of the will. Str. 481. | 

T. 12G. The King and Rhodes. The defendant ex- 
hibited a will in doctors commons as executor, and de- 
manded probate, After a long conteſt there, it was de- 
termined in favour of the will; and upon appeal to the 
delegates, the ſentence was confirmed. Afterwards, the 


parties who had been concerned in cooking up the will, 
fell out amongſt themſelves about the diviſion of the ef- 


tate ; and thereupon it came out, that the will was forged ; 
and upon full affidavits of the forgery, a commiſſion of 
review (which it was agreed was the only method to bring 
the matter over again) was granted by the lords juſtices : 
and an indictment was alſo found for the forgery, and 
ſtood ready for trial in the king's bench. Upon motion 
for a habeas corpus ad teflificandum, Raymond chief juſtice 
declared, that he would not try the cauſe, For there be- 
ing yet a ſentence ſubſiſting in favour of the will, and the 
validity of that being now put under a proper examina- 
tion ; he did not think it fitting to determine the property 


by an inditment, which would come on more properly 


after the ſentence was reverſed. Str. 703. | 
In the caſe of St Leger and Adams; Holt chief juſtice 
ſaid, Without doubt the regiſter's book in the ſpiritual 
court is good evidence to prove that there was a will, al- 
tho” it be loſt. L. Raym. 731. 24.4 | 
And in the caſe of Shepherd and Shorthoſe, H. 7 G. 
Where the probate is loſt, an exemplification of it from 
the act of the ſpiritual court hath been allowed as evi- 
dence of the will being proved. Str. 412. 


H. 8 V. Hoe and Nelthrope. It was held by Holt chief 


juſtice, that the copy of the probate of a will is good 
evidence, where the will itſelf is of chattels, for there 
the probate is an original taken by authority, and of a 
publick nature; otherwiſe, where the will is of things in 
the realty, becauſe in ſuch caſe the eccleſiaſtical courts 
have no authority to take probates, therefore. ſuch pro- 


bate is but a copy, and a copy of it is no more than the 


copy of a copy. 3 Salk. 154. Te 
By the ſtatute of the 4 An. c. 16. intitled, An act for 
the amendment of the law, and the better advancement of 
Juſtice, No advantage or exception ſhall be taken of or for the 
default of alledging the bringing into court letters teſtamentary; 
but the court ſhall give judgment according to the very right of 
the cauſe, without regarding any ſuch imper fections omiſſions and 
: defect * 
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defeft, or any other matter of like nature, except the ſame ſhall 
be ſpecially and particularly ſet down and ſhewn for cauſe of de- 
murrer. 


24. By the 31 Ed. 3. ſt. x c. 4. Whereas the miniſters Fee for probate, 


of biſhops and other ordinaries of holy church, take of the peo- 
ple grievous and outrageous fine, for the probate of teſtaments 
and for the making of acquittances thereof ; the king hath 
charged the archbiſhop of Canterbury and the other biſhops, 
that they cauſe the ſame to be amended; and if they do not, it 
is accorded, that the king ſhall cauſe to be inquired by his juſ- 
tices of ſuch oppreſſions and extorſions, to hear them and deter- 
mine them, as well at the king's ſuit, as at the ſuit of the party, 
as in old time hath been uſed. | | 
By a conſtitution of archbiſhop Mepham ; For the in fi- 
nuation of the teſtament of a poor perſon, the. inventory of 
my goods ſhall not exteed 100 s, nothing ſhall be demanded, 
ind. 170. | | 
And bs a conſtitution of archbiſhop Stratford: Mie or- 
dain, that for the probation, or approbation, or inſinuation of 
any teſtaments whatſcever, nothing at all ſhall be taken by the 
biſhops or other ordinaries : but we permit 6 4 and no more to 
be taken by clerks writing ſuch inſinuations, for their labour. 
But if the inventory of the goods of any perſon deceaſed do ex- 
ceed the ſum of 30 in the computation, and do not extend to 
I00s; the biſhops, or ordinaries, or perſons deputed by them 
and auditing the accounts, or other miniſters aſſiſting them in 
the auditing of ſuch accounts, ſhail not take for the account, and 
doing all things concerning the ſame, and letters of acquittance, 
or other letters whatſover, above 12 d. And if the invento- 
ries contain the ſum of 100 5 or more, and leſs than 201; they 
ſhall not take above 3s. But if they contain the ſum of 201 
or more, and leſs than 601; they ſhall not take above 5s. If 
they contain the ſum of 60 1 or upwards, and leſs than 1001; 
they ſhall have 10s and no more. If they contain the ſum of 
100 or more, and leſs than 1501; they ſhall not take above 
20s. And ſo for every 501 further, they ſhall take, beſides the 
ſaid ſum of 205, the ſumof 10s and no more. But we per- 
mit the clerks, for every letter of acquittance which they ſhall 
write in this behalf, to take 6 d above the premiſſes for their la- 
bour. And if any perſon in any the caſes aforeſaid ſpal! take 
above the ſum before ordained, in money or other things; he 
ſhall pay double within a month to the fabrick of the cathedral 
church, And biſheps neglecting to pay the ſame within the time 
limited, ſhall be prohibited ab ingreſſu eceleſiæ; and the other * 
inferiors neglecting the ſame as aforeſaid, ſhall be ſuſpended ab 
officio et beneficio, until they ſhall pay the ſame. 
EA Probation] 
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| Probation] That is, taking the proofs. Lind, 181. 


Approbation] That is, the decree for the validity of the 
teſtament. Lind. 181. | 


Inſinuation] That is, publication, thereof amongſt the 
acts of the judge. Lind. 181. 


Do exceed the ſum of 30s in the computation ] Hoch do i 


ſeems to reſent this conſtitution, as arbitrary aud un- 
reaſonable ; and obſerves, that the officers of the court 
were left at liberty to demand what they would, when the 
inventory was under 30s. Lind. 181, 


For their labour] But if it ſhall happen that witneſſes 


are to be examined, and their depoſitions to be taken in 
writing; it ſeemeth that for this they ſhall be rewarded 


beſides, according to the quantity of their labour. And 


the ſame is to be underſtood, if the teſtament be long in 
writing ; and it be to be regiſtred, that then the regiſter 


| ſhall receive a reaſonable ſatisfaction. Lind. 18 1. 


By the 21 H. 8. c. 5. it is enacted, that Nothing hall 
be demanded received nor taken, by any biſhop ordinary archdea- 
con chancellor commiſſary official or any other perſon or perſons 
who ſhall haue power to take or receive prohibition inſinuation or 
approbation of teſtament or teflaments, by himſelf or themſelves, 
nor by his or their regiſters ſcribes praiſers ſummoners appara- 
tors or by any other of their miniſters, for the probation inſinu- 
ation and approbation of any teſtament or teflaments, or for 
writing, ſcaling, praiſing, regiſtring, fines, making of inven- 
tories, and giving acquittances, or for any other cauſe con- 
cerning the ſame, where the "goods of the teflator or perſon ſo 
dying do not amount clearly ver and above the value of 100 5, 
except only to the ſcribe to have for writing of the probate 6 d, 
und for the commiſſion of adminiſtration of the goods of any 
man dying mieſtate not being above the like value of 100 s 
clear, 6d; and that nevertheleſs the biſhop ordinary or other 


- perſon having power to take the probation or approbation of teſ- 


taments refuſe not to approve any ſuch teſlament, being lawfully 
tendered or offered to them to be proved or approved, ſo that 


fuch teflament be exhibited to him or them in writing, with 
tax thereunto affixed ready to be ſealed, and that the ſame 


teſlament be lawfully proved before the ſame ordinary (before 
the ſealing) to be true whole and the laſt teſtament of the ſame 
teſtutor, in ſuch form as hath been commonly accuſtomed in that 
behalf. ſ. 2. 

And when the goods of the teſtator ds amount over and above 


the clear value of 1005s, and do not exceed the ſum of 401; 


that 


g 
.. 
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that then they ſhall not for the probation inſnuation and appro- 


bation of any teſtament or teſtaments, or for the regiſiring, ſeal- 


ing, writing, praiſing, making of inventories, giving of ac- 


quittances, fines, or any other thing concerning the ſame, take 


or cauſe to be taken of any perſon but only:3s 6d, and not 


above; whereef to be to the biſhop or ordinary or other perſon 
having power io take the probation or approbation of ſuch teſia- 
ment, for him and his miniſters 28 6d, and not above; and 
12 4 refidue of the ſaid 3s 6d, to be to the ſcribe for regiſ- 


tring the ſame. And wherd the goods of the teſiator, or perjon 


fo dying, do amount above the clear value of 40 1; that then 
they ſhall not take for the probation inſinuation and approbation 
of any teflament or te/taments, or for the regiftring, ſealing, 
writing, praiſing, making of inventories, fines, giving of ac- 


quittances, or any thing concerning the ſame probate of a teſſa- 


ment, but only 5 5, and not above; whereof to be to the ſaid 
biſhop ordinary or ather perſon having power to take the pro- 
bation of ſuch teflament, for him and his miniſters 2.5 6 d, and 
not above; and 25 64d reſidue of the ſaid 5 s, to be ta the ſcribe 


For regiſtring the ſame ;, or elſe the ſame ſcribe to be at his li- 


berty to refuſe the 2.5 6 4, and to have for writing of every ten 


lines of the ſame teſtament, whereof every line to contain ten 


inches, one penny. 1. 3. a 1 
And that every fuch biſhop or ordinary, or other perſin hav- 
ing power to take probation of teſtaments as aforeſaid, their regiſ= 
ters ſcribes and miniſlefs, ſhall approve in/inuate ſeal and regiſ- 
ter * time to time the ſaid tęſtament, and deliver the ſame 
ſealed with the ſeal of their office, to the executor or executors 
named in any ſuch teſlaments, for the ſaid ſum or ſums above- 
faid, and in manner and form as is above rehearſed, with con- 
venient ſped, without any fruſtratory delay. 1. 3. 0 
And if any perſon ſhall require a copy of the ſaid teflament 
ſo proved, or of the ſaid inventories ſo made; that then the 
ſaid ordinary or other perſons having authority to take probate. of 
teſlaments of their miniflers, ſhall from time 10 time with con- 
venient ſpeed, without any fruſtratory delay, deliver or cauſe to 
be delivered a true copy or copies of the ſame, to the ſaid perſons 
fo demanding the ſame ; taking for the ſearch and for the maß- 
ing of the copy of either of the ſaid teſlament or inventory, but 
only ſuch fee as 1s 5 fake rehearſed for the regiſiring of the ſaid 
teflament ; or elſe the ſcribe or regiſter to be at his election and 
liberty, to have for every ten lines thereof, being of the propor- 
tion before rehearſed, one penny. I. 5. Dy ' 
Provided, that where any perſon or perſons having power to 
tate probate of teſtaments, have uſed to take leſs ſums of money 
than is above ſaid, for ihe Rn of te/taments or commiſ- 


frons 
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frons of adminiſirations, or other cauſe concerning the ſame; 


they ſhall take and receive the ſame as before this act they have 
uſed io take, and not above. 1. 6. | 
And every biſhap. ordinary archdeacon chancellor commiſſary 
official and other perſon having authority to take probate of teſ- 
taments, their regiſters ſcribes praiſers ſummoners apparators 


and all other their miniſters whatſoever they be, that ſhall do or 


attempt or cauſe to be done or attempted againſi this act in any 
thing, ſhall forfeit for every time ſo offending to the party griev- 
ed in that behalf ſo much money as any ſuch perſon aboveſaid 


hall take contrary to this preſent act; and over that ſhall for- 


feit 101, whereof one motety ſhall be to the king, and the other 
moiety to the party grieved that ſhall ſue for the ſame in any of 
the king's courts : but that every of them, which ſhall incur or 
fall into the danger of ſuch penalty or forfeiture, ſhall be charged 
only for himſelf, and none of them to be chargeable to that pe- 
nalty for other's offence. ſ. 7. IRS, 


S. 2. Or for any other manner of cauſe concerning the ſame] 
And it maketh no difference, whether the probate be 
written upon the teſtament itſelf, or upon a tranſcript 
ingrofled ; and in this latter caſe, if a greater fee be taken 
by the judge on account of ingrofling, this is within the 
prohibition of the ſtatute, as was adjudged in the caſe of 


Rouſe and Real where the fee taken did amount to 48 10d; 


and it was ſaid, that if the executor required any to in- 
groſs the teſtament, he may agree with him, whom he 


requireth to do it, as he can; but the judge ought not to 
exact any fee on that account due to him. 4 nfl. 336. 


Gib. 48 5. . | 
Upon the whole, Dr. Gibſon obſerves, that it is agreed 
on all hands, that the fees given by this act are become 
much too ſmall, by the great alteration of the value of 
money, and the prices of things; and therefore now the 
rule is, the known and eſtabliſhed cuſtom of every place, 
being reaſonable ; which, as he hath been informed (he 
ſays), hath been adjudged a good rule. Gibſ. 487. 
By Can. 132. it is ordained, that no judge or regiſter, 
ſhall in any wiſe receive for the writing drawing or ſealing 
of any ſuch commiſſion (as in the ſaid canon before is men- 
tioned) above the ſum of 6s 8 d, whereof one moiety 
to be for the judge, and the other for the regiſter of the 
court. ä 
And by the ſtatute of the 26 H. 8. c. 15. Foraſmuch 
as divers of the king's ſubjetis inhabited within the archdeacon- 
ry of Richmond in the county of York, have been of long 
| | lime 
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time ſore and grievouſly exacled and impoveriſbed by the parſons 
vicars and others ſuch as haue benefices and ſpiritual promotions 
within the ſame, as by taking of every perſon iuben he dieth, 
in the name of a. penſion, or of a portion, ſometime the ninth 
part of all his goods and ſometime the third part, to their open 
impoveriſhment ; it is enadsed, that na manner of ſpiritual per- 


ſon or others who ſhall have any manner of benefice or other ſpi- 


ritual promotion within the ſaid archdeaconry, ſhall in no wiſe 
aſk levy demand or take after the deceaſe F any perſon, any 


ſuch portions or penſions, nor any other demand or duty in the 


name or lieu of the ſame," on | pain of a præmunire; but that 
all the king's ſubjetts of the ſaid archdeaconry, and their execu- 
tors and adminifirators ſhall be ordered intreated and uſed for 
their goods and chattels after their deceaſe, in like manner as is 
contained in the ſlatute of the 21 H. 8. c. 5. for probate of 
teflaments, and none otherwiſe + any uſe, cuſtom, bull, compo- 


ſition, preſcription, or , ordinance heretofore” obtained or © uſed 


to the contrary notwith/ſlanding. 11 0 | 
And by the 31G. 2. c. 10. No ec leſiaſtical court, or 


any per ſan uuhat ſoeuer, under any pretence, ſball take. more than 


15 for the ſeal, parchment, writing and ſuing forth of the 
probate of any will, or any letters of admini/tration, granted 
to the widow. or children, father or mother, brother. or ſefler, 
any inferior officer, ſeaman, or marine, dying in the pay of 
ig maje/ly's navy, and for the pains trouble and expence attend- 
ing the ſuing forth: of ſuch. probate or letters of adminiſtration, 
unleſs dhe goods do amount to the value of 201; nor more than 
2 5 unleſs the goods do amount to the value of 4.0 |; nor more 
than 3, unleſs the goods do amount to the value of 60 I. And 
in all * where it ſhall be neceſſary to iſſue commiſſions, to 
e widows or children, father or mother, brother or fi 

ter, being executors or adminiſtrators of ſuch inferior officers, 
ſeamen or marines ; no eccleſiaſtical court, or any perſon what- 


ſoever, under any. pretente, hall. take more than t s, for the 


ſeal, parchment, writing and ſuing forth of any ſuch commiſ- 
fon, and for the pains trouble and expence attending the ſame, 
unleſs. the goods do amount to 201; nor more than 28, unleſs 
the goods do amount t0.40 1 ;,nor more than 3 6, unleſs the goods 
de amount to 601: On pain of forfeiting 50 l te the party 


grieugd z. to be recovered, with full caſis, hy action of aebt bill 


aint or information, in any of his maje/ty's caunti F record at 
eſtminſter, or elſewheres 1. 23. gain 0 
25. By the ſevegal ſtamꝑ acts; for every ſkin or piec 
of yellum or parchment; or ſheet or piece of paper on 
which ſhall be written 1 of a; will for any eſtate 
e | | 4 above 
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above the value of 201, ſhall be paid a ſtamp duty of 


10's : except of common 1 or common ſoldiers n 


8 in the ſervice. IG 
Inventory, or any copy theo, one ſhilling. A 
Copy of a will, two pencte. 

26. If the executor die inteſtate, the teſtator alſo Gio 


that time ſhall be be deemed innen and adminiſtration 


may be committed in this caſe of the goods not Aubin 
ſtred. Swin. 382. 1 Rolls Abr. 9oy. 


But if the executor maketh an executor and Shiads's his 
executor ſhall be executor to the firſt teſtator, in caſe 


there be no executor. Swin. 329. a 

And if the executor of an executor aſſume the admini- 
ftration of the firſt teſtator's goods, he cannot afterwards 
refuſe the adminiſtration of the goods of the latter teſta- 
tor; but he may accept the latter, yet refuſe the former. 
T. 17 F. Walfe and Heyden. Hutt 30. 

But an executor's executor ſhall-not' be admitted to ad- 
miniſter the goods of the firſt teſtator, where the firſt 'exe- 
cutor refuſed to adminiſter, or died before probate z un- 
leſs the reſiduum bonorum, after the debts paid, be ou. 
by the will to the firſt executor. Dyer 3722. 

E. 4 & 5 P. & M. Two executors, one of them 
proved the will, the other refuſed before the ordinary; 
who thereupon granted adminiſtration to the other, who 
made his executor, and died; and that executor alone 


brought an action of debt, for a debt due to the firſt 


= 


teſtator: and adjudged, that the action did lie; for tho? 
he who refuſed might adminiſter at any time, yet it muſt 
be in the life time of his companion ; and he i — 
that election is gone. n 160%" DEC 


11. Of the adminiſtration uncle, ens. 


HIS matter concerning the zb ation of 1 
teſtate s effects, ſo far as the ſame hath reſpect 
unto pecular juriſdictions, bona notabilia, proceſs in the 
king's name, the oath in animam conftituentis, admini- 


ſtration by commiſſion, and the fees of adminiſtration of 
ſeamens effects, hath been treated of already in ws law 


law concerning the probate of wills. 
1. As to the diſpoſition of inteſtates gffects, and grant- 


ing adminiſtration, it is plain, that by the Sara law, 


and — the ſtatute of the 13 Ed. 1. ſt. 1. c. 19. here 
following, 


— 
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following, the ordinary had the abſolute diſpoſal of 10. 
teſtates effects. 2 Bac. Abr. 38. 


But lord Coke thinks, that this was granted to him by 


ſome particular conſtitutions; and therefore ſays, that 
anciently the kings of England, by their proper officers 
were wont to take the goods of inteſtates into their hands. 
i And there are ſeveral inſtances, in Madox's hiſtory 
of the exchequer, where the king iſſued a mandate to his 


' officers, to attach the goods of divers perſons who died 
inteſtate, Mad. Exch. 237. | | 


But this ſeemeth to have been only in caſe where they 
were indebted to the king; who by the law was to be 
fatisfied before the other ereditors; according to the ſta- 
tute of magna charta, c. 18. which enacteth as follows: 54 
any that haldeth of us lay fee do die, and our ſheriff or bailiſ do 


ſhew our letters patents of our ſummons for debt, which the 


dead man did owe to us; it ſhail be lawſul to our ſheriff or 
bailiff to attach and inroll all the goods and chattels of the dead, 
being found in the ſaid feet, to the value of the ſame debt, by 
the ſig ht and teflimeny of lawſu! men, ſo that nothing thereof 
ſhall be taken away, until we be cleatly paid of the debt. 

But fo much as remained over and above the king's 
debt, or if nothing was , to the king, then the 
whole was in the ſole power of the ordinary to diſpoſe. 
And therefore if a man died inteſtate, neither his wife, 
child, or next of kin, had any right to a ſhare of his 
eſtate, but the ordinary was to diſtribute it according 


to his conſcience to pious uſes; and ſometimes the wife 


and children might be amongſt the number of thoſe whom 
he appointed to-receive it ; but however, the law truſted 
him with the ſole diſpoſition, 2 Bac. Abr. 398. 

The firſt ſtatute that abridged the power of the ordi- 
nary herein, was the-aforementioned ſtatute of the 13 Ed. 
I. A. 1. c. 19. by which it is enacted as followeth : 


Whereas after the death of a perſon dying inteſtate, which is 


bounden to ſome other for debt, ihe goods came to the ordinary 
to be diſpoſeu; the ordinary from henceforth ſhall be bound to 
anſwer the debts as far forth as the goods 7 the dead will ex- 
tend, in ſuch fort as the executurs of the fame party ould 
have been bounden, if he had made a tiſtument. 


Dying inteflate] There be divers kinds of inteſtates; 


one, that maketH no will at all; another, that maketh a 
will and executors, and they refuſe, in this caſe he dieth 
quaſi inteſlatus, and theſe are within the purview of this 
28 5 | ; ; act. 
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act. Therefore the ordinary is the perſon whom the law 
appointeth to have the charge or adminiſtration of the 
goods and chattels of the party that dieth inteſtate, or 
guaſi inteſtatus. And juſtly did the law in this caſe ap- 
point the ordinary; for the law preſumed, that he who 
had the care of his ſoul in his life time, would after his 
death have care of his temporal goods and chattels, to ſee 
them well diſpoſed and adminiſtred. 2 Ius. 397. 


IWhich is bounden to ſome other for debt] This is not only 
intended of an obligation or deed in writing, but howſo- 


ever he was charged in law, as for rent upon a leaſe, or 


upon an aſſumpſit, or the like, 2 ft. 397. 


c 


For debt] This act is not only intended of that which 
is properly a debt, but of all duties, covenants, or juſt 
cauſes of action, ſuch as might be brought againſt execu- 


tors. 2 af. 397. | | 


The goods come to the ordinary to be diſpoſed] So that this 
ſtatute doth not give this power of diſpoſing, but ſup- 


poſeth it in the ordinary; the ſtatute being as to this, in 


affirmance only of the common law. 5 Co. 83, 


But unleſs ſome of the goods or chattels came to the 


hands and poſſeſſion of the ordinary, he was not to be 
charged by the common law; but if they came to his 


hands, and he ſhould neither adminiſter and pay the debts 


and duties himſelf, nor commit them over to the kin and 
friends of the inteſtate that would, the common law did 
charge him, and ſo doth this act which is made in affirm- 
ance of it, 2 nfl. 397. | e e e e e e 


Goods come to the ordinary] If a man die inteſtate, and 2 


| ſtranger taketh the goods: the ordinary ſhall not have an 


action of treſpaſs for taking of them (unleſs he had 
taken them into his poſſeſſion). But the executor or ad- 


miniſtrator before ſeizure may have an action of treſpaſs, 


2 Infl. 397. | | : 

Came to the ordinary] Neither can the ordinary have any 
action of debt, covenant, or any other action which be- 
longed to the inteſtate ; but thoſe to whom the ordinary 
committeth adminiſtration may have all theſe actions by 
the ſtatute of the 31 Ed. 3. (hereafter following); but 
before that ſtatute, there was no remedy by law given to 
the adminiſtrators, to recover thpſe things in action. 


2 Inft. 397, 398. 2 


But 
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But by the common law, an action of debt did lie 
againſt the adminiſtrators, but it was by the name of ex- 
ecutors until the ſaid ſtatute of the 31 Ed. 3 2 Inft. 398. 


To the ordinary] If the ordinary take goods of the in- 
teſtate, being out of his dioceſe, he ſhall not be charged 
as ordinary by this aft ; becauſe he taketh them of his 
own wrong, and not as ordinary, in which right he is to 
be charged by this act. 2 Ju. 398 


Ordinary] That is, not only the biſhop, but every one 
that is in ſtead of the biſhop, in this matter of taking care 
and cognizance of the goods of inteſtates; as archdeacon, 
chancellor, commiſſary, official, and thoſe who have pe- 
culiar juriſdiction. Some of whom having, from time to 
time, accidentally omitted their title or ſtile of juriſdic- 
tion in the letters of adminiſtration by them granted, have 
occaſioned various conteſts in the courts of common law, 
concerning the validity of adminiſtrations executed in 
virtue of ſuch letters; as the judgments upon the validity 
or invalidity of them have been alſo various. The enu- 
meration of which is not material ; fince there is one ſafe 
ſhort and plain rule (viz. the inſerting in all ſuch letters 
the ſtile of juriſdiction, as well as the name of the ordi- 
nary) which being obſerved, is a ſecurity for ever againſt 
all ſuch conteſts. Gb}. 478. | 

And not only an ordinary or guardian of the ſpiritual- 
ties or others that be in the-place of the ordinary of right, 


are within this act; but alſo ſuch as uſurp the place, and 


are in poſſeſſion by wrong, are to be charged by this act. 
2 Infl. 398. | 


To be diſpoſed] If it be demanded what intereſt the 
ordinary hath in the goods of the perſon inteſtate, which 
come to his hands; it is anſwered, that he hath ſuch an 
intereſt, as the adminiſtrator to whom adminiſtration is 


committed during the minority of an executor, to the 


behoof and profit of the executor, and not otherwiſe, nor 
in other manner. So as the ordinary may adminiſter for 
the good of the inteſtate, but cannot give the goods of 
the inteſtate, or do any thing to his prejudice, 2 nfl. 
. | 
The ordinary from henceforth ſpall be bound) If goods of 
the inteſtate come to the hands of the ordinary, and he 
dieth, altho' the words be that the ordinary ſhall be bound, 
yet his executors or adminiſtrators ſhall be charged in an 


action of debt; for when this act bindeth the ordinary, 


by 
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by conſequence his executors or adminiftrators are bound, 1 
But if the ordinary commit adminiſtration to one, and he m 
taketh the goods into his poſſeſſion and dieth, no action di 
lieth againſt his executors. 2 nt. 398. ä 2. 
If the ordinary take goods into his hands of the in- io 
© - teſtate, and after commit adminiſtration, and the ordinary th 
retaineth the goods; he ſhall be charged, notwithſtand= h. 
ing the committing of adminiſtration. 2 Te. 398. cc 
Shall be bound to anſwer] At the common law, the ordi- w 
nary might have had treſpaſs for goods taken out of his ” 
poſſeſſion; but no action did lie againſt the ordinary: b 
but now by this ſtatute, an action lies againſt him; but 
he cannot have action by this ſtatute. 1 Roll. Abr. gob. 1 
© Ordinary may be 2+ If adminiſtration is denied by the ordinary, to the 0 3} 
compelled. perſon who is intitled to it; a mandamus will go from g 
the temporal courts to grant it : except a controverſy is 
depending, whether there is a will or not; for then (as r 
Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 
what will the granting of adminiſtration ſignify? Gb. a 
478. 85 ( 45 : FO. 
. 3 E. 2. K. and Betteſtworth. In the caſe of a will, f 


a mandamus was granted to Dr Betteſworth, as judge of 
the prerogative court of Canterbury, to grant probate of 
the earl of Londonderry's will, to the executors therein 
named. The doctor returned, that it was the cuſtom and 
practice of the prerogative court, that if any creditor of 
the deceaſed enters a caveat againſt granting probate, and 
ſwears himſelf to be a creditor, there goes out a commiſ- 
ſion of appraiſement, till the return whereof the judge 
hath not uſed nor ought to grant any probate : then he 
ſets out, that two creditors, who ſwore to their debts, 
entered a caveat, and prayed a commiſſion of appraiſe- 
ment; which was decreed and iſſued, but is not yet re- 
turnable; and for that cauſe he cannot as yet grant a 
probate. Upon argument, the court held the return to 
be ill ; for that the judge can only ſtay the probate, where 
there is a conteſt about the validity of the will. This 
commiſſion of appraiſement can be of no uſe but to ſpend 
money, and delay the executor from getting in the effects 
of the teſtator. And by the 21 H. 8. c. 5. the probate 
is to be granted with convenient ſpeed, without any fruſtra- 
tory delay : and the eccleſiaſtical court ſhall never be ſuf- 
fered to ſet up their practice againſt the law of the land, 
And a peremptory mandamus was granted, Str. 857. 


z | H. 4 
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H. 4 G. 2. Smith's caſe. It was moved for a manda- 
mus to Dr Betteſworth, commanding him to grant ad- 


miniſtration to Smith of the goods of his deceaſed ſon, 


during the minority of his grandſon. Againſt this it was 
infiſted, that a father hath' not an equa] right with the 
ſon: and that the ſpiritual court hath always conſidered 
theſe adminiſtrators only as truſtees for the infant, and 
have never kept to any rule in granting them, but ac- 
cording to the circumſtances of the family: where there 
are ſeveral in equal degree, as children, they have always 
choſen which they pleaſed. And by the court, when we 
grant a mandamus, it is to oblige the judge to do right 
to the party who ſues the writ; but as there is no law 
which ſays, to whom theſe adminiſtrations during mino- 
nority ſhall be granted, there is no law to be put in ex- 
ecution. In the caſe of the next of kin, he is intitled 
de jure, and therefore in this caſe we grant a mandamus 
of courſe, We will grant no mandamus in this caſe, 
Str. 892. | 

M. 7 G. 2. K. and Bettefworth, John Kynaſton eſq. 
made his will, and two perſons executors, and left the 
reſidue of his perſonal eſtate to his youngeſt ſon Edward. 
The executors renounced; and the reſiduary legatee 
moved for a mandamus to be admitted to prove the will, 
and have adminiſtration with the will annexed. And a 
rule was made to ſhew cauſe. On ſhewing caule, it was 
inſiſted, that this caſe differed from lord Londonderry's, 
where the commiſſion of appraiſement was ſet up- 
againſt the immediate grant of the probate, which the 
ſtatute of the 21 H. 8. c. 5. requires ſhall be without 
any fruſtratory delay; and the ordinary hath no election 
there: whereas in the preſent caſe, he is not bound to 
grant the adminiſtration to the reſiduary legatee, none of 
the ſtatutes mentioning him; on the contrary, the ſta- 
tute of the 21 H. 8. c. 5. which takes notice of the re- 
nunciation of executors, leaves the matter to the election 


of the ordinary. And of this opinion was the court; 


who ſaid, if the commiſſion of appraiſement was a griev- 
ance, it would be proper matter of appeal, but they could 
not break into the practice of the court below. And 


lord Hardwicke mentioned a caſe in chancery before lord 


Macclesfield, between Wheeler and the archbiſhop of 
Canterbury, where it was held, that theſe fort of ad- 
miniſtrations are not within the ſtatute of diſtribution ; 
which brings it to Smith's caſe, where a mandamus to 
grant adminiſtration during the minority of an executor, 

EX ö to 


221 


- 0 ety 


—— mA, Ar ns. Print * 1 


= 
— . —ü——ñ—— — {+ 
n ECT STR hog — 
» — _ — - _ 
— 


8 — 


r 

gg ne — 
— 

r 


— — — — — 
—. np SD 
ek at he BESS 

— 
* — 


— — 
— 15 2 2 
= — — — 
CITIES 


* — ＋ 2 
rota, * 
r — 7 N 
2 


— — SY —— — 


r —— 


n 


n 


222 


Titlis. Adminiſtration. 


to the father of the executor, was refuſed; becauſe there 
was no law obliging the ſpiritual court ſo to do. And 
the rule for a mandamus was diſcharged. Str. 956. 


H. 4 G. 2. K. and Bettefworth, Mandamus, to grant 
adminiſtration to John Cullom, of Joan his wife. Re- 


turn; that by articles before marriage it was agreed, that 
the wife ſhould have power to make a will, and diſpoſe 
of her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who hath duly 
proved the ſame. To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini- 
ſtration as to them. Which was agreed to by the court; 
and a peremptory mandamus was granted. Str. 891. 


T. 12 G. 2. K. and Betteſworth. Mandamus to grant 
adminiſtration to Mr Bridgen, huſband of the late lady 


Bellamont deceaſed. The dean of the arches returned, 
that a ſuit had been commenced before him, between 
Mr Bridgen and a ſon of the deceaſed, who claimed to be 
her executor under a will made by her purſuant to a deed 
executed before marriage; whereby the huſband agreed 
ſhe ſhould have power to make a will, and diſpoſe of 
her eſtate; which deed Mr Bridgen had confeſſed, and 


| thereupon ſentence had been given for the validity of the 


diſpoſition, but not for any executorſhip created thereby: 
and thereupon a new ſuit was inſtituted by the daughter 


_ againſt the ſon and Mr Bridgen, for adminiſtration with 


the will annexed ; which is ſtill depending. And upon 
conſideration the court declared, that no peremptory 
mandamus ought to go: for though generally the huſ- 
band is intitled to the adminiſtration as next of kin; yet 
that is in reſpect of the intereſt he has in the eſtate, and 
becauſe no body is in equal degree: and that is the rea- 
ſon, why adminiſtrations are ſo often granted to a reſidu- 
ary legatee: and though ſtrictly ſpeaking this is no will, 
but rather an appointment which is to operate in equity; 
yet the true queſtion is, whether this is ſuch an inteſta- 
Cy, as is within the meaning of the ſtatute. And the 
law, particularly the 29 C. 2. c. 3. conſiders femes covert 
as having ſome right to diſpoſe of their effects, which 
can only be by the agreement of the huſband, which ap- 
pears in this caſe; and this differs greatly from the caſe 
of Cullom, where the power was only as to a leaſehold 
eſtate, whereas ſhe might have other effects. The matter 
is properly under the conſideration of the ſpiritual court 
to whom to grant the adminiſtration, and there is no . 

| on 
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ſon for us to interpoſe; and therefore the return muſt 


be allowed. Str. 1112. | 


3. The perſon to whom adminiſtration is granted, may Refuſal of admi- 
refuſe to take it upon him if he will; for the ordinary hath 2i#ration. 


not power to compel him to accept it. Swin. 384. 


4. By the ſtatute of the 31 Ed. 3. ft. 1, c. 11. II To be granted to 
_ where a man dieth inteflate, the ordinary ſhall depute 
tie 


next and moſt lawful friends of the deceaſed, to ad- 
minifler his goods. : | 

The ordinary ſhall depute] Before this ſtatute, the ordi- 
nary was not compellable to grant adminiſtration z but now 
by this act he is commanded, and thereby compellable to 
grant adminiſtration; and a refuſal to do it, is a con- 
tempt to the king, and an injury to the party. 9 Co. 40. 


To the next and moſt lawful friends] Before this act, the 


ordinaries might have granted adminiſtration to whom 
they pleaſed; but hereby they are reſtrained, to the next 
and moſt lawful friends. 9 Co. 40. $479 


Mo lawful friends] That is, to the next of blood, 


who are not attainted of treaſon, felony, or have other 
lawful diſability. 9 Co. 40. 8 

As, by the 9 & 10 V. c. 32. Perſons denying the 
Trinity, or 9 that there are more gods than one, 
or denying the chriſtian religion to be true, or the holy 
ſcriptures to be of divine authority, ſhall for the ſecond 
offence be diſabled to be adminiſtrators. 

And by the ſeveral acts for qualifying for offices, per- 
ſons executing their offices not being qualified, after the 
time limited for their qualification ſhall be expired, ſhall 
be diſabled to be adminiſtrators. 

If a ba/tard dies inteſtate, without wife or iſſue, leav- 
ing a perſonal eſtate; in ſuch caſe, the king ſhall be in- 
titled, and the ordinary ſhall grant adminiſtration to the 
king's patentee. 3 Peere Will. 33. 


And by the ſtatute of the 21 H. 8. c. 5. In caſe any 


perſon die inteflate, or the executors named in any teſlament 
refuſe to prove the ſaid teſlament ; then the ordinary or other 
perſon having authority to take probate of teſtaments, ſhatl 


grant the adminiſtration of the goods of the teflator, or per- 
ſon deceaſed, to the widow of the ſame perſon deceaſed, or to 


the next of his kin, or to both, as by the diſcretion of the ſame 
ordinary ſhall be thought good. And in caſe where divers per- 
ſons claim the adminiſtration as next of kin, which be equal in 
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degree of kindred to the teſtator or perſon deceaſed; and where 
any perſon only defireth the adminiſtration as next of kin, where 


indeed divers perſons be in equality of kindred; in every ſuch 
caſe, the ordinary to be at his election and liberty, to accept 


any one or more making requeſt, where divers do require tbe 


adminiflration : or where but one, or more of them, and not 
all being in equality of degree, do make requeſt ; then the ar- 
dinary to admii the widow, and bim or them only making re- 


queſt, or any one of them, at his pleaſure. ſ. 3, 4. 


To the widow of the ſame perfon deceaſed, or to the next of 
his kin] T. 9 G. It was*moved for a mandamus to the 
official of the biſhop of Glouceſter to commit adminiſtra- 
tion to the widow of an inteftate. But by the court: 
That will be to deprive the ordinary of his election, in 
granting it to her, or the next of kin; therefore take 
your mandamus generally, to grant adminiſtration of the 
goods of the inteſtate. Str. 552. . 


Or bath] And this, either jointly or ſeparately : for the 
ordinary may grant ſeveral adminiſtrations of ſeveral parts 
of the goods of the inteſtate, 1 Roll's Abr. gos. 

Thus in the caſe of Fawtry and Fawiry, H. 3W. A 
man died inteſtate, leaving a wife and a brother. The 
ordinary had granted the adminiſtration of ſome particu- 
lar debts to the brother, and of the refidue to the wife. 
And a mandamus was moved for to grant adminiſtration 
to the wife. But by the court; the ordinary may grant 
adminiſtration to the brother as to part, and to the wife 
for the reſt; in which caſe neither can complain; ſince 
the ordinary need not have granted any part of the ad- 
miniſtration to the party complaining. But if the in- 
teſtate leave a bond of 100), the ordinary cannot grant 


_ adminiſtration of 501 to one perſon, and 501 to another, 


To the huſband 


of the wite's 


eſtects. 


becauſe this is an intire thing. 1 Salk. 36. | 
5. If a feme covert die inteſtate; adminiftration of her 

goods of right appertaineth to her huſband, as her next 

and maſt lawful friend within the ſtatute. 1 Roll's Abr. 


10. | | 
1 And this is confirmed by the ſtatute of the 29 C. 2. 
c. 3. which enacteth, that the ſtatute of the 22 & 23 
C. 2. c. 10. concerning the diſtribution of inteſtates ef- 
fects, ſhall not extend to the eflates of femes covert that ſhall 
die inteflate, but that their huſbands may demand and have 
adminiſtration of their rights credits and other perſonal eſtates, 
and recover and enjoy the ſame, as they might have done before 
the making of the ſaid act. 29 C. 2. c. 3. ſ. 5. | : 
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And if the huſband die before adminiſttation taken by 


him; his executors or adminiſtrators, and not the wife's 


next of kin, ſhall be intitled in equity. 1 P. Will. 381. 


As in the caſe of Elliot and Collier, July r, 1747: One 


queſtion in the cauſe was, Whether the hufband dying 
without adminiſtring to the perſonal eſtate the wife had 


in her own right, it ſhall go to the next of kin of the 
wife, or to the repreſentative of the huſband. By lord 


Hardwicke: The repreſentative of the wife has no right 


to an account of her perſonal eſtate. That point doth 


not follow barely the legal right of adminiſtration ; for 


tho? the eccleſiaſtical court are bound by act of parlia- 


ment to grant the adminiſtration to the next of kin to 


the wife, yet that doth not bind the right in this court. 
For the huſband ſurviving the wife, her whole eſtate 
veſted in him at the time of her death. There are ſe- 
'veral caſes where it has been held, that tho' the eccle- 
ſiaſtical court are bound to grant adminiſtration by 31 
Ed. 3. c. 11. yet thoſe perſons have been looked upon in 


this court as mere truſtees, Suppoſe the wife had fur- 


vived the huſband, only ſuch part of her perſonal eſtate 


as had continued choſes in action, would have ſurvived to 


her; for whatever he had reduced into poſſeſſion, would 
have been the huſband's. Upon the equity of the ſta- 


tute of diſtribution, this court makes an adminiſtrator de 


bonis non only a truſtee for ſuch part of the teſtator's 
perſonal eſtate as is undiſpoſed of, for his next of kin. 
Therefore I am of opinion, the huſband's repreſenta- 
tive is intitled to the wife's perſonal eſtate, and that it 
veſted in the huſband before adminiſtration was taken 
out. 3 Atk. 526. | 
But if the wife was executrix to another ; then, as to 
the goods which ſhe had in that capacity, adminiſtration 
muſt be granted to the next of kin to the teſtator. 3 Salk. 
21. | | 
6. Adminiſtration may be granted of the goods of the To mY father or 
ſon or daughter, to the father or mother as next of blood, PI 3 
Law of Teſt. 466. | 
7. If one dies inteſtate, leaving a grandmother and To the grand. 


uncles and aunts ; the grandmother is intitled to the ad- RE before 
| aclcs and auntsg 


miniſtration, in excluſion of the uncles and aunts, Pre, 


Cha. 527. 
8. If there be-grandfather, father, and ſon; and the To the fon be? 
father dies inteſtate : the ſon ſhall have the adminiſtra» fre the father 
tion, and not the grandfather. 2 Fern. 125. 

Vor. IV, * 9. Admi- 
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Half blood, 


amis. | Admins. 


. Adminiftration muſt be granted to the brother of 


the half blood before the uncle; for he has the immediate 
blood of the father, which the uncle hath not. 1 Ventr. 


25. | 
7 And the half blood in this reſpect is eſteemed as near 
as the whole. But if there is a brother, and a ſiſter of 
the half blood, and the ſiſter is married; then it muſt be 
granted to ihe brother, and not to her and her huſband ; 
becauſe in effect it makes the huſband adminiſtrator, wiio 


is not of kin to the inteſtate: and if ſhe die, the huſband 


would fti]] continue adminittrator, and ſo might poſſeſs 
himſelf of the whole perſonal eſtate. 3 Salk. 21. 


In general, to the 10. Generally, by the ſtatute aforeſaid, adminiſtration 
next of kindred. ſhall be granted to the wife or next of kindred: and who 


Reſiduary lega- 
tee, or princi 
creditors 


theſe next of kindred are, will fall in more properly under 
the head concerning diſtribution. 
11. There is one exception to the rule about the next 


pal of kin, in caſe where the executor refuſeth, or accepting 


dies inteſtate ; and that is, with reſpe& to the reſiduary 
legatee : who being intitled to what remains after debts 
and legacies paid, hath the firſt and beſt title to be ad- 
miniſtrator of the eſtate; as was agreed in the caſe of 
Thomas and Butler, T. 24 C. 2. For this taketh away 
the preſumption of the ſtatute, that the teſtator would 


have given it to the next of kin. Gib/. 479. 1 Ventr. 217. 


And by King lord chancellor, MH. 1725. Notwith- 


ſtanding the ſtatute of Hen. 8, adminiſtrations have been 


granted to the principal creditor from the next of kin, 
by the opinion of both civil and common lawyers; 
Where it is viſible, that the next of kin cannot have any 
advantage or benefit of the eſtate. And this hath been 
always taken to be out of the ſtatute, Viner. Executors. 
K. 2 

But this, as it ſeemeth, ſhould be underſtood only in 
caſe where the kindred refuſe to accept the adminiſtration. 


And the practice is uſually for the ordinary firſt to iſſue a 


citation for the next of kin in ſpecial, and all others in 


general, to accept or refuſe letters of adminiſtration, or 


| ſhew cauſe why the ſame ſhould not be granted to a cre- 


ditor. And ſuch creditor muſt make an affidavit of his debt, 


and therein ſet forth how much it is, and how due. And 


in caſe there are ſeveral creditors, the court generally ob- 
liges them to enter into articles and bond of average. For 


this kind of adminiſtration being out of the aforeſaid ſta- 


tutes, the ſame falls back upon the original power which 


the ordinary had at common law; whereby he may grant 
| admi- 


f 
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adminiſtration to whom he pleaſes, and conſequently may 
inſiſt upon ſuch terms as he thinks reaſonable. 
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12. There are alſo other adminiſtrations, which are Adminiſtration 


not within the ſtatutes aforeſaid ; As, adminiſtration du- 


during abſence 
out of the kings 


ring abſence out of the kingdom. Concerning which, in gm, 


the caſe of Clare and Hedges, E. 3 W. it was held clearly 
by the court, that ſuch adminiſtration is grantable by 
Jaw, and that it may be a great conveniency ſo to do; 
for if the next of kin be beyond ſea, and ſuch adminiſtra- 
tion could not be granted, the debts due to the inteſtate 
might be loſt. 1 Lutw. 342. | 

And in the caſe of Slater and May, M. 3 An. Holt 


Chief juſtice ſaid, that it was teaſonable there ſhould be 


ſuch an adminiſtrator, and that this kind of adminiſtra- 
tion ſtood upon the ſame reaſon as an adminiſtration du- 
ring the minority of an executor, e that there 


ſhould be one to manage the eſtate of the teſtator, till the 


perſon appointed by him is able. 2 L. Raym. 1071. 


13. Alſo, adminiſtration pending a ſuit ; or, if there be Pendente lite. 


no controverſy, then until the executor comes in; which, 
as well as the laſt before mentioned, do fall of courſe, as 
ſoon as the conſideration ceaſeth upon which they were 
Hiſt granted. Gibſ, 574. 2 Bac. Abr. 415. 2 P. Will. 576. 


Novy. 23, 1749; Knight and Dupleſſis. The heir at 


law brought a bill to controvert the will, and moved for 


an injunction to ſtay the defendant from teceiving the 
perſonal or the rents and profits of the real eſtate, and to 
have a receiver appointed, on the ground that there was 
2 diſpute in the eccleſiaſtical court concerning the pro- 
bate; which not being yet granted, there was none to 
get in the debts, therefore this court ſhould appoint a re- 


ceiver; and as to the real eſtate, the tenants will not pay 


the rents to any of the contending parties, ſo that they 
are in danger of being loft. By lord Hardwicke : This 
is a very early motion for a receiver; and no ground 
for it; not the leaſt colour as to the perſonal eſtate. 


For if the litigation in the eccleſiaſtical court is likely 


to be long, the court has juriſdiction to grant admini- 
ſtration pendente lite, which adminiſtrator may maintain an 
action to recover the debts, whereby no Joſs can be to 
the perſonal eſtate. Nor is there any rule, that on a 
diſpute in the eccleſiaſtical court conaerning a probate, 
this court ſhould appoint a receiver of the perfonal eſtate, 
1 Vezey, 324. | | 
14. An infant, how young ſoever he be, may be ex- 
ecutor; yet the execution of the will ſhall not be com- 
| 22 mitted 


During the mi- 
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fant execucor by 
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mitted unto him, until he attain the age of ſeventeen 
years; for adminiſtration granted durante minori ætate 
ceaſeth, when the infant executor attains to that age of 
ſeventeen years. Swin. 331. | 
And Dr Swinburne ſays, If it be a female infant, and 
married to a man of ſeventeen years of age or more, 'it is 
then as if herſelf were of that age, and her huſband ſhall 
have the execution of the will and adminiſtration thereof. 
Stn. 331. mſn ET ee SE 
And in Prince's caſe, 5 Co. 29. it is ſaid to have been 
adjudged, that if adminiſtration is granted during the 
minority of a woman, and ſhe takes a huſband of age ; 
the adminiſtration ceaſeth : for that ſhe hath a huſband 
who may adminiſter as executor, ah 
But in the caſe of Jones and the earl of Strafford, M. 
1730. It was determined, that where adminiſtration is 
granted during the minority of an infant executrix under 
ſeventeen, and ſhe marries an huſband of full age; this 
doth not determine the adminiſtration, By King lord 
chancellor, and Raymond chief juſtice, 3 P. Vill. 88. 
But altho' an adminiſtration during the minority of an 
infant executor ceaſeth at his age of ſeventeen years; yet 
an adminiſtration during the minority of an infant admi- 
niſirator ceaſeth not until his age of twenty one. As in 
the caſe of Frete and Thomas, E. 13 I. Debt upon bond 
brought by an adminiſtrator during the minority of an 
adminiſtrator, Upon demurrer to the declaration, ex- 
ception for the defendant was taken, that it appeared up- 
on the declaration, that he, during the minority of whom 
adminiſtration was granted to the plaintiff, was above the 
age of ſeventeen, and ſo the adminiſtration determined ; 
that this caſe doth not differ in reaſon, from the cafe of 
an adminiſtrator during the minority of an executor, 
which determines at the age of ſeventeen; nor from the 
caſe where a woman executrix under the age of ſeventeen 
marries a huſband above the age of ſeventeen ; for the 
only thing that the law conſiders, is the ability of the 
perſon to adminiſter the eſtate of the dead, who ought to 
have the adminiſtration of it, which ought to be the fame 
in both caſes; and in Vaugh. 98 the rule of averment of 
the age of an adminiſtrator or executor to be under ſeven- 
teen, is equally put to both; and the ſtatute of diſtribu- 
tion will make no difference, becauſe an infant may find 
ſureties, tho' he cannot be bound himſelf. But not al- 
lowed: For by Holt chief juſtice, there is a difference 


between adminiſtration during the minority of an execu- 
| tor, 
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tor, and of another perſon; for an adminiſtrator during 


the minority of a reſiduary legatee, ought to be _— | 
or the authority 


ſtood to be during his legal minority. 
that the adminiſtrator hath, is given to him by the ſta- 
tute; and an infant hath not been adjudged a legal per- 
ſon, to be intruſted with the management of an eſtate. 
But an executor, who comes in by the act of the party 


himſelf, hath been adjudged capable to adminiſter at ſe- 


venteen. But the law in the expoſition” of a ſtatute will 
not m ke ſuch conſtruction. And care is taken of the 
adminiſtracion, by the commiſſion of adminiſtration during 
his minority to his next friend. And this is the opinion 
of the civilians, and it hath been held accordingly by the 
commiſſioners delegate. And therefore judgment was 
giver for the plaintiff, 4. Raym. 667. 
And this is by conſtruction of the ſtatute of diſtribu- 
tion, which requireth that the adminiſtrators ſhall enter 
in bond. 1 Salk. 39. And the like was determined, 
in ine caſe of Atkinſon and Corniſh, E. 10 W. L. Raym. 
328 And afterwards, in the caſe of Edmund and Shaler, 
7 7 An. whercin this diſtintion was taken, that the 
age of ſcventeen years allowed to be the age when an exe- 
ecutor may take the executorſhip upon himſelf, is in con- 


formity to the /p:iritual law, which allows an infant of 


ſeventeen years to be a proctor or agent ſor another; but 
adminiſtration is granted by the authority of the ſtatute 
of the 31 Ed. 3. and therefore the perſon who has ad- 
miniſtration granted to him ought to be capable by the 
common law, by which the legal age is twenty one, and 
conſequently adminiſtration granted to another during his 
minority, does not determine till his age of twenty one 
years. Comyns. 159. | 
If an action be brought by an adminiſtrator during the 
minority of an executor, he muſt aver, that the executor 
is within the age of ſeventeen years, otherwiſe it is an 
error; but if an action be brought againſt ſuch an adm» 
niftrator, there need no ſuch averment, becauſe the plain- 
tiff is a ſtranger to the defendant's power. H. 13 J. 
Carver and Haſlerigg. Hob. 251. | Co 
There were two executors, and one of them was an 
infant ; and whether he muſt be joined in the action with 
the other as plaintiff, was the queſtion : It was objected 
that he muſt not, becauſe an infant cannot make a war- 
rant of attorney; and if he could, he cannot inſtruct him. 
Adjudged, they may both ſue by their attorney, becauſe 
they both repreſent the perſon of the teſtator, and ſue in 
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Feme covert 
adminiſtratrix. 
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the right of another, and therefore the infant muſt be 
Joined with the other. Foxwith and Tremain. H. 21 & 
22 C. 2. 1 Mod. 47. 1 Sid. 449. 1 Ventr. 102. 

Where adminiftration is granted during the minority of 
divers executors ; he that comes firſt of age ſhall prove the 
will, and the adminiſtration ceaſeth. Law of Teft. 473. 


So if one maketh two executors, one of the age of ſe- 
venteen, and the other under; adminiſtration during the 
minority of him that is under age is void : becauſe he 
that is of the age of ſeventeen may execute the will. 1 
Brownl. 46. | 
And it is ſaid, that the ordinary may grant admini- 
ſtration during the minority of an infant to whom he 
pleaſes; for the next of kin, in reſpect to adminiſtrations, 
only concerneth the infant, and not the perſon who is 


employed for the infant until he comes of age. Fitz- Gib. 


163. Barnardiſi. Cha. Ca. 22. | 
85 in the caſe of K. and Betteſworth, M. 4 G. 2. a man- 
damus was moved for, to be directed to the judge of the 


prerogative court, to grant adminiſtration to one Smith, 


during the minority of his two infant grandchildren. The 


judge had approved of him as a proper perſon, but in- 
ſiſted on his giving ſecurity to diſtribute the effects in 


equal proportions amongſt the creditors. The court were 
of opinion, that the judge had a diſcretionary power in 


ranting adminiſtration durante minori ætate, and therefore 


that in this caſe he might inſiſt upon reaſonable or equita- 


þle terms, or otherwiſe refuſe adminiſtration to the claim- 
ant. But they ſaid, if a mandamus had been moved for, 


to grant adminiſtration generally, they would have grant- 
ed it. 1 Barnard. 370, 425. 

15. If a feme covert, as next of kin hath a right to 
adminiſter, the adminiſtration ought not to be granted ta 
the huſband and wife; for then if ſhe ſhouid die before 
him, he would continue adminiſtrator, againſt the mean- 
ing of the act. Brown and Meod. H. 23 Gar. Aleyn 36. 
Style 74, 75. | i 

But it was ſaid, that if it had been granted to them only 
during the coverture, perhaps it might be good; becauſe, 
if granted to the wife only, the huſband might, during 
the coverture, have adminiſtred. Aleyn 36. 

If the wife as reſiduary legatee, hath a right to take 
adminiſtration, but refuſeth, and prays it may be granted 
to another, and not to her huſband ; yet it may be granted 
to her huſband. Vanthienen's caſe. Fitz-Gibb. 203. 

| 16 If 
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16. If an adminiſtrator die, his executors are not ad- Ad iniſtrator 
miniſtrators, but it behoveth the ordinary to commit a * 
new adminiſtration. t Roll's Abr. go7. | 

Where adminiſtration is granted to two, and one of 
them dies; the adminiſtration ſurviveth to him who is 
living. Hudſon and Hudſm, T. 1735. Cal. Talb. 127. 

17. If none of the kindred will take adminiſtration, where none will 
then it ſhall be granted to thoſe who ſhall deſire it: And adminiſter, 

if none will take the adminiſtration, the ordinary may 

grant letters ad colligendum bona defuntti, and thereby take 

the goods of the deceaſed into his own hands, wherewith : 
he is to pay debts and. legacies, ſo far as the goods will 

reach; for which himſelf becomes liable in law, as other 

executors or adminiſtrators. Swin. a. 448. 

18. Letters of adminiſtration are not of neceſſity to be May be granted 
granted within the limits of the juriſdiction ; the granting er oo ne aa 
thereof being not a judicial, but a miniſterial (and there- 
fore not a local) a0; wherein the biſhop acts, as a perſon 
deſigned and appointed by the law. Gibſe 478. 

19. But an adminiſtrator cannot act before letters of Cannot ac be- 
adminiſtration granted to him. 1 Salk. 301. fore adminiſtra» 

But he may bring a bill in chancery ; though this “ 
would be an exception in an action at law. Barnardi/t, 

20. | 
5 20. The practice is, not to iſſue letters of adminiſtra- Time of granting 
tion, until after the expiration of fourteen days from the im niſtration. 


death of the inteſtate; unleſs for ſpecial cauſe (as that the 


goods would otherwiſe periſh, or the like) the judge ſhall 

think fit to decree them ſooner. 1 Ought. 323, 324. 

21. The oath to be made by the adminiſtrator, on his Adminiſtrator's 
taking out letters of adminiſtration, is uſually in this „h. 
form: ** You ſhall ſwear, that you believe A. B. de- 

„ ceaſed died without a will; and that you will well and 

« truly adminiſter al] and every the goods of the ſaid 

* deceaſed, and pay his debts ſo far as his goods will 


extend; and that you will exhibit a true, full and 


% perfect inventory of the ſaid goods of the deceaſed, and 
«© render a true account of your adminiſtration into the 
court of C. when you ſhall be thereunto law- 
* fully required: So heip you God.” 1 Ought. 323, 
24. 
g 22. By the ſtatute of the 21 Hf. 8. c. 5. In caſe any Bond on grant - 
perſon die inteſtate, or the executors named in any teſtament TOO _ 
refuſe to prove the ſaid teſtament; then the ordinary or other © 
perſon having authority to take probate of teſtuments, ſhall grant 
the adminiſtration ef the goods of the tejlator or perſoa deceaſed ; 
> 8 . 4 Ian 
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tal ing ſurety of him or them to whom ſhall be made ſuch com- 
miſſion, for the trus adminiſtration of the goods chattels and 
debts, which he or they ſhall be fo authorized to miniſter. 1. 3: 
And by the ſtatute of the 22 & 23 C. 2. c. 10. All 
ordinaries, as well the judges'of the prerogative courts of Can- 
terbury and York, as all other ordinarzes and ecclefiaftical 
Judges, and every of them, having power to commit adminifira- 
tion of the. goods of perſons dying inteſiate, ſhall and may upon 
their granting and committing of adminiſtrations of the goods of 


perſons dying  inte/late, of the perſon or perſons to whom any 


adminiſtration is to be committed take ſufficient bond with two 
or more able ſureties, reſpett being had to the value of the 
eflate, in the name of the ordinary, with the condition in form 
and manner following, mutatis mutandis, viz. 

«+ The condition of this obligation is ſuch, that if the 
«© within bounden A B, adminiſtrator of all and ſingular 
«+ the goods chattels and credits of C D deceaſed, do 
„make or cauſe to be made a true and. perfect inventory 
„ of all and ſingular the gouds chattels and credits of 
„the ſaid deceaſed, which have or ſhall come to the 
“ hands poſſeſſion or knowledge of him the {aid A B, or 
„ into the hands and poſſeſſion of any other perſon or 
« perſons for him, and the ſame ſo made do exhibit or 
„ cauſe to be exhited into the regiſtry of —— court, 
at or before the day of —— next enſuing; and the 
« ſame goods chattels and credits and all other the goods 
„ chattels and credits of the ſaid deceaſed at the time of 
„his death, which at any time after ſhai] come to the 
© hands or poſſeſſion of the ſaid 4 B, or into the hands 
and poſſeſſion of any other perſon or perſons for him, 
% do well and truly adminiſter according to law; and 
< further do make or cauſe to be made a true and juſt 
„ account of his ſaid adminiſtration, at or before the — 
<< day of—; and all the reſt and reſidue of the ſaid goods 
„ chattels and credits which ſhill be found remaining. 
«© upon the ſaid adminiſtrator's account, the ſame being 


* 


flirſt examined and allowed of by the judge or judges 


for the time being of the ſaid court, ſhall deliver and 
pay unto ſuch perſon or perſons reſpectively, as the 
s ſaid judge or judges, by his or their decree or ſen- 
© tence purſuant to the true intent and meaning of this 
© act, ſhall limit and appoint ; and if it ſhall hereafter 
appear that any laſt will and teſtament was made by 
<6 the faid deceaſed, and the executor or executors therein 
named do exhibit the ſame into the ſaid court, making 
<6 requeſt to have it allowed and approved accordingly, 

« if 


* * * we * 
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44 if the ſaid A B within bounden being thereunto 


„required do render and deliver the ſaid letters of admi- 
* niſtration (approbation of ſuch teſtament being firſt 


„% had and made) in the ſaid court; Then this obliga- 


tion to be void and of none effect, or elſe, to remain in 
$6 full force and virtue.“ l 


Thich bonds ſball be good to all intents and purpoſes, and 
pleadable in any courts of juſtice. 1. 1, 2, 3. 
H. 6 An. Archbiſhop of Canterbury and Willis, The 
condition of the bond, as to adminiſtring truly according 
to law, is to be intended in bringing in his account, and 
not in paying the debts of the inteſtate ; and therefore a 


_ creditor ſhall not take an aſſignment of the bond, and ſue 


it, and for breach affign non-payment of a debt to him, 
or a devaſtavit committed by the adminiſtrator ; for that 
would be endleſs. 1 Salk. 316. | 

June 28, 1745; Greenſide and others, againſt Benſon 


and others. The plaintiffs were two ſureties with the 


defendant Mrs Hudſon in an adminiſtration bond given 
to the commiſſary of York, for her bringing in a true and 
perfect inventory of the inteſtate's effects. The de- 
fendant Mrs Hudſon did afterwards exhibit an inventory 
in the ſpiritual court of York. The defendant Benſon, 
being a creditor of the inteſtate by bond in the penalty 


of 6001, brought an action againſt the defendant Mrs 
Hudſon upon that bond, and ſhe pleaded that ſhe had not 
aſſets above 54 /, which ſhe paid into court. The defend- 


ant Perſon, not being ſatisfied with the inventory brought 
in by her, procured the commiſſary (by indemnifying 
him) to aſſign the adminiſtration bond to him, and he 
put it in ſuit by bringing three ſeveral actions, one againſt 
her, and one againſt each of the ſureties; and aſſigued for 
breach of the bond, that ſhe had not exhibired a true and 

rfect inventory, Theſe cauſes came on to be tried, and 
on the trial no defence was made, and there was judgment 
for the plaintiff by default. A bill was brought againſt the 
defendant Benſon, inſiſting that he as a creditor had no right 
to put the bond in ſuit againſt the ſureties, and prayed 
an injunction to ſtay the proceedings at law. And for 
this was cited the caſe ot the archbiſbep of Canterbury and 


Willis. — By the lord chancellor Hardwicte There is 


no doubt but the archbiſhop's commiſſary may aſſign a 
breach in not delivering a true and perfect inventory, 


and even without citation, and nothing elfe appears at 
law, and there muſt have been a judgment for the 


ordinary, becauſe no doubt there was a breach in not 
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exhibiting ſuch an inventory, What the counſel for 
the plaintiffs and for Mrs Hudſon aim at would have 


been right, ſuppoſing the commiſſary had aſſigned 


for breach the non-payment of the creditor's debts. 


The eccleſiaſtical court underſtand no more by an 


account, than ſome account in nature of an inven - 
tory, and depends only upon the particular wording of in- 
ventories by adminiſtrators. The ordinary, after an ad- 


miniſtrator has exhibited an inventory, cannot compel 


the adminiſtrator to account, but it muſt be at the in- 
ſtance of the party, and therefore the inventory and ac- 
count are as to the ordinary the ſame thing. What the 
defendant Mr. Benſon aſks is, that this bond, upon which 
the penalty is recovered, may ſtand only as a ſecurity for 
what is juſtly due to the creditor. -The adminiſtratrix 
to be ſure cannot now diſpute the verdict, which finds 
ſhe did not adminiſter the whole aſſets, and ſhe is 
bound by a verdict which has unravelled a matter, and 
it is no excuſe to ſay that the verdict was without de- 
fence of the adminittratrix, for that is rather a conſciouſ- 
neſs that ſhe had no defence. "Therefore the court will 
not think it proper to have the whole account taken 
over again, or to alter what has been found by the ver- 
dict. The caſe of the ſureties is not at all better: for, 
as the verdict was obtained againſt the adminiſtratrix, 
who was the proper perſon to try it, it would be hard to have 
this tried over again, in as many actions as the plaintiffs 
pleaſe, His lordſhip ordered an account to be taken only 
of what was exhibited upon the inventory, and the ver- 
dict to ſtand as a ſecurity for ſo much as that ſhould 
fall ſhort to ſatisfy the defendant's principal and intereſt 


on his bond. 3 Ak. 248. 


T. 13G. 2. Folkes and Docminique. The plaintiff de- 


clares on bond in the detinet, againſt the defendant as ad- 
miniſtrator during minority with the will annexed. And 


upon oyer, the condition appears to be, for exhibiting 
an inventory and duly adminiſtring by paying debts and 
legacies. The performance of all which the defendant 
avers. The plaintiff replies, that he had not paid a le- 
gacy of 15001, tho' he had more than ſufficient to pay 
all the debts, to wit, 500 J. And on demutrer it was 
objected, that this was a void bond, not warranted by 
the ſtatute of the 21 H. 8. c. 5. (nor by the ſtatute of 
the 22 C 23 C. 2. c. 10. for neither of thoſe ſtatutes 
extendeth to adminiſtrators during the minority of an ex- 
ecutor) nor yet by the common law ; for that it requireth 

8 the 
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„ the perſon deceaſed amount above the value or ſum of 100 5; 


of 40l; which ſeemeth to have been an omiſſion not in- 


taking more than 2s 6d was extortion within the ſtatute, 


that it could not appear to the court, whether he was pu- 
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the adminiſtrator to pay legacies according to the eccle- | 
ſiaſtical deciſion, and ſhall be taken to be obtained by ö 
coercion. On the contrary, it was argued that this not | 
being on an inteſtacy (nor in caſe where an executor re- 
fuſeth) is not within the ſtatutes it is true; but it is to 
be ſupported as a reaſonable bond taken by the courſe of 
the eccleſiaſtical court. And tho formerly it was diſputed, *® 
yet it is now ſettled, that they may compel diſtribution: 
that here the breach is aſſigned in non-payment of lega- 
cies, of which they have undoubted juriſdiction : and if it 
be good in any part (being a bond at common law) it 
is enough. And it differs from the caſe, where part of 
the condition is againſt a ſtatute, for there it is void in 
toto. And by the court; Theſe adminiſtrations are not 
within the ftatutes ; and therefore we deny a manda- 
mus: we muſt therefore conſider it as a bond at common 
law; and then it is ſufficient if it be good in that part on 
which the breach is aſſigned; as we think this is, and we 
cannot take it to be a bond by coercion, Therefore the 
plaintiff muſt have judgment, Str. 1137. | 

23. By the ſtatute of the 21 H. 8. c. 5. The ordinary Fee for admini- 
Hall take nothing for letters of adminifiration, unleſs the goods ſtiation. 


and in caſe the goods of the perſons ſo deceaſed amount above the 
value of 100 s, and not above the value or ſum of 401, he 
ſhall take only for the oe 25 6d and not above. 1. 4. 

Here is no proviſion where the goods exceed the value 


tended. And in 2 Roll. 233. Palm. 318. a perſon was 
indicted becauſe he took 10s for letters of adminiſtration, 
againſt the form of the ſtatute ; but becauſe the ſtatute 
makes no proviſion incaſe the goods are above 401 (which 
was caſus omiſſus), and the indictment did not ſet forth 
that they were under 40], and by conſequence that the 
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therefore it was adjudged to be ill, inaſmuch as without 


niſhable or not. Gibſ. 485. | 

Other matters relating to the ſaid fees, are ſpecified in 

the former part of this chapter, in treating of the fees for 
probate of wills; and the whole, more eſpecially, under 

the title Fees, | | 

- 24. By the ſeveral ſtamp acts, For every ſkin or piece Stamps. 
of yellum or parchment, or ſheet or piece of paper, on 
which ſhall be written any letters of adminiſtration (ex- 

cept of common ſeamen or eommon ſoldiers ſlain or dead | 
in þ 
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in the ſervice) for any eſtate above the value of 201, ſhal] c 

be paid a ſtamp duty of 108; and for every inventory or die 

N thereof 1s. | ſiſt 

Letters of admi -· 25. The plaintiff could not produce any letters of ad- lie 
nanny he miniſtration, yet to prove himſelf adminiſtrator, he pro- adi 
. duced the book of the ſpiritual court, wherein there was ſur 

_ an orderentred, that adwvinifiration ſhall be granted to to 

him ; and this was allowed to be good evidence, 1 Lev. P 

101: Peaſly's caſe. ori 

And by the 4 Ann. c. 16. No advantage or exception th 

ſhall be taken, for the default of alledging the bringing an 

into court any letters of adminiſtration ; but the court ele 

ſhall give judgment according to the very right of the hi 

cauſe, without regarding ſuch omiſfions and defects, ex- ta 

cept the fame ſhall be ſpecially and particularly ſet down pa 

and ſhewn for cauſe of demurrer. | be 

Revoking admi- 26. The ordinary cannot repeal an adminiſtration at ca 
iftrati his pleaſure. _ Swin. a. 381. gt 
H. 15 & 16 C. 2. Sands's cafe. sir George Sands ad- th 

miniftred to his ſon, and afterwards a woman pretending 5 

to be his wife, ſued for a repeal, but a prohibition was w 

| anted ; becauſe the ordinary had an election to grant it ſp 
| either to the father or wife, and had executed his power m 


| | by granting it to the father. Raym. 93. 

But where a feme covert died inteſtate, and the next LEP 
of kin to her obtained adminiſtration, and the huſband V 
ſued for a repeal, a prohibition was denied; becauſe in OY 
this caſe the ordinary had no power or election, to grant 
it to any perſon but to the huſband, 3 Salk. 22. 

And the rule ſeemeth to be, that an ad miniſtration may 


| | be repealed, altho' not arbitrarily, yet where there ſhall 
be juſt cauſe for fo voings of which the temporal courts are 
| to judge; z as, if the adminiſtrator ſhould become luna- P 
; tl 
tick, or the lixe. So if the next of kin, at the time of h 
| the death of the inteſtate happen to be uncapable of ad- f 


miniſtring, by reaſon of attaint, or excommunication; 

and the ordinary commits it to another; if he afterwards 
becomes capable, the ordinary may repeal the firft admi- 
niſtration, and commit it to the next of kin. Gihſ. 479. b 
And the ſame thing is much more to be ſaid, where 
the adminiſtration was undue ab initio, whether as granted 
to other than the next of kin, or granted by an incom- 
petent authority, or in an irregular manner without citing 
thoſe who ought to have been cited, . 479. 2 Bac. 
Abr. 410. | 1 
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legacy at his hands: for in this caſe the law preſumeth, 
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T. 5 G. 2. Harriſon and Mellin. Walker Weldon 
died ER of leave Anne his wife, and Amphillis his 
ſiſter. The ſiſter upon the common oath, that ſhe be- 
lieved he died inteſtate without wife or children, obtained 
adminiſttation. And in a ſuit to repeal it as obtained by 
ſurprize, it appeared to be the courſe of the court, never 
to grant it to the next of kin, until the wife is cited. 
The ſiſter moved for a prohibition, and inſiſted that the 
ordinary had executed his authority. But the court held, 
that the ordinary could not be faid to have executed his 
authority, having never had an opportunity to make the 
election which the ſtatute of the 21 H. 8. c. 5. gives 
him; that it was incident to every court, to rectify miſ- 
takes they were led into by the miſrepreſentation of the 
parties; that if there were no furprize (of which the court 
below was judge) there ought to be a prohibition, be- 
cauſe then the adminiſtration will have been duly and re- 
gularly granted: but here was a plain ſurprize, and 
therefore they denied a prohibition, Str. 911. 

And it is faid, that an adminiſtration may be repealed, 
without any ſentence of revocation to be given in any 
ſpiritual- court or otherwiſe; LY by granting a new ad- 
miniſtration. 1 And. 303 1 if T. * ar n 
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v. or the duty of executors and adrvitiſttgrors 


in making an inventory, and getting in the ef- 
 Tects of the deceaſed. ; 


1. A T the time of probate or adminiſtration 3 
it is required that the executer or adminiſtrator 

produce an inventory of the goods chattels and credits of 

the deceaſed; and at the ſame time he maketh oath, that 


he will exhibit ſuch (further) inventory into the court, 


as he ſhall thereafter be lawfully requited to do. 
And it is ſaid, that if an executor, without making an 


inventory, ſhall intermeddle himſelf with the adminiſtra- 
tion of the goods of the deceaſed (except in certain 


caſes, as for ihe expences of the funeral, for inſinuation 
of the teſtam:nt, for making the inventory, for the ne- 
ceſſary preſervation of the goods) ſhall be bound to an- 
ſwer to every one of the creditors his whole debt. Stoin. 


228, 229. Athon 107. 
Alſo it is ſa;d. that every eber may recover his whole 


that 
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that there are ſufficient goods to pay all the legacies, and 
that the executor doth ſecretly and fraudulently ſubtract 
the ſame. Whereas otherwiſe, the executor is preſumed 
not to have any more goods which were the teſtator's, 


than are deſcribed in the inventory, the ſame being law- 


fully made. Swin. 228, 229. Toth. 183. 12 Mad. 


Laws requiring 
the making an 
za ventory. 


* | 

And therefore if any creditor or legatary doth affirm, 
that the teſtator had any more goods than are comprized 
in the inventory; he muſt prove the ſame: otherwiſe the 


judge is to give credit to the inventory, being made in 


due form of law. Swzin. 426. 

And ſuch. executor is alſo further puniſhable at the 
diſcretion of the ordinary, by the conſtitution here next 
following; and therefore it concerneth the executor, that 


he do not adminiſter the goods of the deceaſed, until he 


hath cauſed an inventory to be made: for howſoever the 


act of him that is named executor is ſaid to hold in law, 


before the proving of the will and the making of the in- 
ventory ; nevertheleſs he that ſo preſumeth to meddle and 
adminiſter as.executor before he maketh an inventory, is 
ſubjeR to eccleſiaſtical puniſhment; unleſs it be for do- 
ing ſuch things as cannot be deferred till the inventory be 
made; as, for intermeddling about the funeral, or diſ- 
poſing of ſuch things as cannot be preſerved by keeping, 


or ſuch like. Swin, 424. 


2. By a conſtitution of Othobon ; The executors of 
teſtaments, before they ſhall intermeddle with the adminiſtra- 
tion of the goods, ſhall make an inventory in the preſence of ſame 


credible perſons, who ſhall competently under/land the value of 


the deceaſed's goods 5 and the ſame ſhall exhibit unto the ordi- 
nary : and if any ſhall preſume to adminifler, without fuch in- 


ventory made; he ſhall be puniſhed by the diſcretion of his or- 
dinary. Athon. 107. | | 


And by a conſtitution of archbiſhop Stratford, it is or- 


dered as follows: We do enjoin, that no executor of any 


teſtament ſhall be permitted to adminiſter of the teflator's goods, 
unleſs he firjt make a faithful inventory of the ſaid goods; 
the funeral expences, and the expences about the inventory only 
excepted. And the ſame inventory ſhall be delivered to the 


| ordinary, within a time to be appointed by his diſcretion. 


Lind. 176. | 
And by the ſtatute of the 21 H. 8. c, 5. The executor 
and executors named by the teſtator, or perſon deceaſed, or ſuch 
other perſon or perſons to whom adminiſtration fhall be com- 
milled where any perfon dieth iniſtate or by way of inteſtate, 
| calling 
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calling or taking to him or them ſuch perſon or perſons, tius at 
the leaſt, to whom the perſon ſo dying was indebted; or made 
any legacy; and upon their refuſal or abſence, two other honeſt 


perſons, being next of kin to the perſon ſo dying; and in 
their default and akſrnce, two other honeſt perfons; and in 


their preſence, and by their diſcretions, ſhall make or cauſe to 
be made a true and perfect inventory of all the goods, chattels, 
wares, merchandiſes, as well moveable as not moveable whatſo- 
ever, that were of the ſaid perſon fo deceaſed : and the ſame 
ſhall cauſe to be indented; whereof the one part | ſhull be by 
the ſaid executor or executors, adminiſtrator or adminiſtrators, 


upon his er their oath or oaths to be taten before the ſaid biſhops 


or ordinaries, their officials or commiſſaries, ar other perſons 
having pawer to take probate ef the teſtaments, to be good and 
true, delivered into the keeping of the ſaid biſhop, ordinary or 
other perſon as aforeſaid; and the other part thereof to re- 


main with the ſaid executor or executors, adminiſtrator or admi- 


_niſtrators. And no biſh1p, ordinary or other whatſeever perſen 
having authority to take probate of teſtaments, on pain in this 
flatute contained, ſhall refuſe to take ſuch inventory to him 
Preſented or tendred to be delivered as aforeſaid. ſ. 4. | 
Swinburne ſays, If the executor enter-ty- the teſtator's 


goods, and will make no inventory thereof, then may 


every legatary recover his whole legacy at his hands; for 


in this caſe the law preſumeth, that there are ſufficient 


goods to pay all the legacies, and that the executor doth 
ſecretly and fraudulently ſubtract the ſame: whereas other- 
wiſe the executor is preſumed not to have any more goods 
which were the teſtator's, than are deſcribed in the in- 
ventory, the ſame being lawfully made. Swin. 228. 
In the caſe of the. Corporation of Clergymen's ſons againſt 


N Swainſon, Mar. 5. 1747; where the executors made no 


inventory, but paid intereſt for a legacy during their lives, 
it was decreed by the lord chancellor Hardwicke, that 
this ſhall be evidence of aſſets; and he would not put the 
plaintiffs to take a ſtrict account of the aſſets of the teſta- 


. tor, as there cannot now be a perſonal examination of the 


executors. And he ſaid, nothing is more neceſſary than 
to keep executors to deliver inventories. 1 ez, 75. 
And in the caſe of Orr and Kaines, March, 1750; 


where the executor paid ſeveral legacies in full, and died, 
having made no inventory; It was decreed by Sir John 


Strange, maſter of the Rolls, that his repreſentatives, 
| having affets of the ſaid executor, ſhall pay the reſt. Not 
exhibiting an inventory (be ſaid), which every executor 
ought to do, eſpecially in a deficient eſtate, is an impu- 

tation 
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240 1 Mills. Inventory. 
tation upon him; and tho“ not concluſive evidence, yet 
always inclines the court to bear harder upon an executor, 
becauſe he may at any time relieve himſelf by an inven- 
tory, if he finds the eſtate deficient. He is admitted both 
at law on plea of plene adminiſtravit, and in equity on ac- 
count of aſſets, to ſhew, that the money, for which b 
ſolemn inventory on oath he has charged himſelf, has by 
accident, as perhaps failure of ſome great merchant, not 
come to his hands: ſo that the inventory not being fina]- 
ly binding, is one reaſon why he ought to exhibit one, 
Beſides, every executor ought, after debts and funeral ex- 


pences, to ſee what remains for legatees; and if not 


enough for all, ſhould make an eſtimate, and pay all in 
proportion: Whereas in the preſent caſe, the executor 
| having paid the reſt in full, is the Rrongeſt evidence 
againſt him. The rule is, that whenever an executor 
pays a legacy, the preſumption is, he hath ſufficient to 
pay all legacies; and the court will oblige him, if ſolvent, 
to pay the reſt, and not permit him to bring a bill to 
compel the legatee, whom he voluntarily paid, to refund : 

although if the executor proves infolvent, fo that there is 
no other way, the court will admit a bill by the other 
legatees to compel that legatee to refund. But that is 
not the cafe here; for the executor appears to have been 
ſolvent: and he hath acted fo, as that the court will pre- 
ſume bim to have received aſſets ſufficient for all the 


legacies: 2 Yez. 193. 


| Things to be put 3. By:goods in the aforeſaid confliturions and Aatute, 


into the in- are included all the teſtator's cattle, as bulls, gows; oxen, 

10 ſheep, horſes, ſwine, and all poultry, houfhold ſtuff, 
money, plate, jewels, corn, hay, wood ſevered from che 
ground, and ſuch like moveables. Lew of Tet; 379.” 


Sas, 4. Chattels comprehend all goods, moveable and im- 


hey except ſuch as are in nature of freehold, or 
parcel of it. And chattels are either perſonal or real : 
Perſonal are ſuch as belong immediately to the perſon of a 
man; and for which, if they be any way injurioufly 
with-held from him, he hath no other remedy but by 
: perſonal action: Chattels real are ſuch as either apper- 
tain not immediately to the perſon, but to ſomg other 


thing by way of dependency, as a box with charters of 


land; or ſuch as are iſſuing out of ſome immoveable 
thing, as a leaſe, or rent for term of years: and chattels 
real concern the realty, lands and tenements, intereſt in 
 advoyyſons, in ſtatutes 1 ee _ the like, 1 fe. 


118. | 
But 
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accounted for as any part of the goods of the deceaſed. 
| R | 
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But fiſhes in a pond, conies in a warren, deer in a park, 


Pigeons in a dove houſe, where the teſtator had the inherit- 
ance, or but for life, in the pond warren. park and dove 


houſe; are not chattels at all, nor go to' the executor, 
but to the heir with the inheritance: and therefore: they 
are not to be put in the inventory of the goods and chat- 
tels of the party deceaſed. Went. 52. Swin. 422. But 
if the teſtator have any tame pigeons, deer, rabbits, 
pheaſants, or partridges, they ſhall go to the executors; 
and tho' they were not tame, yet if they were kept alive 
in any room, cage, or ſuch like place: fo fiſh in a 


trunk; alſo young pigeons, tho' not tame, being in the 


dove houſe, and not able to fly out. Law of Teft. 379. 
, - Alſo hounds, greyhounds, ſpaniels, and the like, as the 
may be valuable, and may ſerve not only for delight, but 


for profit, ſhall go to the executors. Lato of Teſt. 259% 
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5. Debts, which the deceaſed owed to otbers; ought not Debts owing by 


to be put in the inventory: becauſe they are not the 
goods of the deceaſed, but of other perſons. Lind. 176. 
Yet they may be put in, if it ſhall ſeem expedient. id. 
And this the rather, in caſe: the clear value of the 
goods and chattels (the debts owing by the deceaſed be- 


ing deducted) ſhall not exceed the ſum of 401; thereby 


the better to aſcertain the mortuary. 

And if theſe debts ſhall be put into the inventory; the 
ordinary ſhall do well to make diligent examination, 
whether the teſtator did owe any ſuch: that thereby the 
legataries, and children of the deceaſed, and others, may 
not be defrauded of their juſt due, by any falſe pretence 
thereof. Stwin. 423. 0 | | 


the deceaſed, 


6. Lindword ſays, that debts owing to the deceaſed, of Debts owing to 
which there is not any writing or obligation, ought: not the — | 


to be put into the inventory before they be received; 
becauſe before that, they are not found to be debts, at. 


leaſt ſo as they may be handled or taken hold of. But 
afterwards when ſuch debts are received, they ought to 


be put into the inventory as goods newly accruing, 
Lind. 176. | ta bay 
But unleſs they be bad debts, it ſeemeth beſt to inſert 


them; and even if they be bad debts, or deſperate, yet 


they may be inſerted, ſpecifying them as ſuch, And if 
in the courſe of adminiſtration they ſhall be recovered, 
then they ſhall be accounted for in like manner as the 


reſt of the perſonalty: and if they cannot be recovered, 


or ſo much of them as cannot be recovered, ſhall not be 


Vor. IV. 7. All 
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Cl. 7. All leaſes for years the executor ſhall 8 and 
therefore leaſes ought not to be omitted forth of the in- 
ventory. 1 Koll's Abr. 915. Swin 421. 
If a deviſe be of land to one and the heirs of his — 2 
for 500 years; this is a leaſe for years, and therefore the 
"executor ſhall have it; And the reaſon is, becauſe an eſ- 

| tate tail cannot be made of a term. 1 Rolls Abr. 915. 

Efates pur auter 8. Eſtates pur auter vie, that is, eſtates held by leaſe 

vie · during the life of another perſon, ought alſo to be put 
into the inventory; the ſame being made diſtributable * 
the ſtatute of the 14 G. 2. c. 20. 


Extent. 9. Alſo the executor ſhall have all lands extended on any 
judgment, ſtatute, or recognizance. Law of Teſt. 378. 
Rent. 10. Alſo the executor ſhall have all arrearages of rent 


due at the death of the teſtator; and therefore the ſame 
hall be put in the inventory. Law of Teſt. 378. 
Corn or other 11. Corn growing upon the ground, ought to be put 
things growing. into the inventory; ſeeing it belongeth to the executar : 
but not the graſs or trees ſo growing; which belong to 
the heir, and not to the executor. Swin. 421, 

Alſo hops, tho" not ſown, if planted; and ſaffron, and 
hemp, becauſe ſown ; thall go to the executors, Law * 
Teſt. 380. 

But Mr Wentworth thinks, that roots in zardens, as 
carrots, parſnips, turneps, ſkirrets, and ſuch like, ſhall 
not go to the executor, but to the heir; becaule they 
cannot be taken without digging and breaking the ſail. 
Nent. 61, 62. | 

But lord Coke ſays, that if the teſtator ſhall ſet roots, 
his executors ſhall have that year's crop. I Inft. 55. 

If a man be ſeiſed for life or in fee or tail in his own 
right, or in the right of his wife, or for years in the right 
of his wife, and ſows the ground with corn, but dies be- 

fore it is ripe; his executors ſhall have it, and not the 
wife or heir: But graſs ready to be cut for hay, apples, 
pears, and other fruit on the trees, ſhall not go to the ex- 
ecutors. And the reaſon of the difference is, becauſe the 
former comes not merely. from the ſoil, without the in- 
duſtry or manurance of man, as the latter doth. Law of 
Teft. 370. 

Vet if a lefſce at will ſows the land with bay had; and 
by this increaſes the graſs, and the leſſor enters and ejects 
him, the leſſee ſhall not have it. 1 fe. 56. 

But for clover, ſaint foin, and the like, the reaſon of 
manurance, labour, and cultivation is the fame as for corn; 
but no caſe hath occurred, wherein theſe matters have 

come 
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come in queſtion; this kind of huſbandry having been 
in uſe only of late years. | „ 
If the wife had a leaſe for years as executrix, and the 
huſband ſows the ground with corn, and dies before it is 
ripe; the corn ſhall go to his executors, at leaſt ſo much 
as is more than the yearly rent of the land: But if the 
buſband and wife were joint tenants of the land; ſhe 
ſhall have the corn, and not his executors. Law of Teſt. 
. 80. f a . 4 » * ' ; 4 Ex 
F If a parſon ſows his glebe land, and dies before ſeve- 
rance; and after, his ſucceſſor is admitted inſtituted and 
inducted before the corn is cut: it ſhall go to the execu- 
'tors or adminiſtrators of the deceaſed, who muſt pay tithes 
thereof to the ſucceſſor. 1 RolPs Abr. 655. 


12. Things that are affixed to the tenement, and are Things affixed to 
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made parcel of the freehold, ought not to be put in the the freebold, 


inventory; becauſe theſe belong to the heir, and not to 
the executor, Swin. 421. 

And therefore the g/aſs annexed to the windows of the 
houſe, becauſe: they are parcel of the houſe, ſhall deſcend 
as parcel of the inheritance to the heir, and the executors 
ſhall not have it. And altho' the leſſee himſelf, at his 
own coſt, do cauſe the glaſs to be put into the windows, 
yet the ſame being parcel of the houſe, he cannot take the 


ſame away afterwards, without danger of puniſhment for 


waſte, Neither is there any material difference in law, 
whether the glaſs were annexed to the window with nails, 
or in other manner, either by the lord or by the tenant ; 
for being once affixed to the freehold, the ſame cannot 


be removed by the leſſee, but ſhall belong to the heir, and 


not to the executors : and therefore the ſame 1s not to be 
put into the inventory, as part or parcel of the goods of 


the deceaſed. Scoin. 421. R 


The like may be concluded of wainſcot ; that it ought 
not to be put into the inventory, as parce] of the goods 
of the deceaſed : for being annexed unto the houſe, either 
by the leſſor or by the leſſee, it is parcel of the houſe. And 
there is no difference whether it be affixed with great nails 


or little nails, or by ſerews, or irons thruſt thro' the poſts 


or walls of the houſe; for howſoever it be athxed, either 


in manner aforeſaid, or in any other manner, it is parcel | 


of the freehold; and if the executors ſhall remove it 
they are puniſhable for the ſame. Swin. 421. 

And not only glaſs and wainſcot, but any other ſuch 
like thing, affixed to the freehold, or to the ground, with 


mortar and ſtone, as tables dormant, leads, mangers, and 
e ſuch 
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- freehold and inheritance of the heir. 
Day and Auftin, Walmſſey ſaid, that lord Dyer's opinion 
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ſuch like; for theſe belong to the heir, and not to the 


executor: and therefore they are not to be put in the 
inventory of the deceaſed's goods. Stoin. 421, | 
So alſo of mill. tones, anvils, doors, keys, window H- 


ters; none of theſe be chattels, but parcel of the free- 
hold, or thereto pertaining; and therefore ſhall not go to 
the executors. Went. 61. 


An executor taking away a furnace, which was ſet in 


F — middle of an houſe, and not fixed to any wall; the 


heir brought an action of treſpaſs againſt him': and it'was 
adjudged for the heir, that this ſhould go as part of the 
But i in the caſe of 


was, that where the furnace is not-affixed to the wall, the 
leſſee might within bis term take it away ; but not if it 


was fixed to the wall, for there it would nn. the 
houſe. Law of Teſt. 380. 


Pictures and glaſſes, tho generally ſpeaking, not part of 
the freehold, vet if put up inſtead of wainſcot, or where 


otherwiſe wainſcot would have been put, ſhall go to the 


heir; for the houſe ought not to come to the heir maimed 


or disfigured. 2 Vern. 508, Law of Teft. 380, 381. 
But in the caſe of Harvey and Harvey, A. 14 Geo. 2. 

In trover by the executor againſt the heir; it was held by 

Lee chief juſtice, that hangings, tapeſtry, and iron backs to 


chimnies, belonged to the executor; who recovered ae- 
cordingly againſt the heir. Str. 1141. 


And the law ſeemeth now to be held not ſo ſtrict as for- 


f merly; and if theſe things can be taken away without 


prejudice to the fabrick of the houſe, it ſeemeth that the 


executor ſhall have them; as tables, altho' faſtened to the 
floor; furnaces, if not made part of the wall; grates, 


iron ovens, jacks, clock caſes, and ſuch like, altho' fixed 
to the freehold by nails or otherwiſe. 
Dec. 14, 1743; Lawton and Lawton. The queſtion 


was, Whether a fire engine ſet up for the benefit of a 


colliery by a tenant for life, ſhall be conſidered as per- 
ſonal eſtate, and go to his executor, or fixed to the 
freehold, and go to a remainder: man. For the plaintiff 


(who was a creditor of the tenant for life) evidence was 
read, to prove that the fire engine was worth, to be 
fold, 3501; and that jt is cuſtomary, to remove them; 


and that in building of ſheds for ſecuring the engine, 


they leave holes for the ends of timber, to make it 


more commodious for removal, and that they are very 


b. of _ carried from one place to another. 
& 3 And 
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And it was urged,” that the teſtator was dead greatly 
indebted ; and it would be hard, when he has been lay- 


ing out his creditors money in erecting this engine, that 


they ſhould: not have the benefit of it, but that the 
ſtrict rule of law ſhould take place. And it was com- 


pared to the caſe of a cyder mill, which is let in very 
deep into the ground, and is certainly fixed to the 
freehold; and yet lord chief baron Comyns, at the 
aſſizes at Worceſter, upon an action of trover brought 
by the executor againſt the heir, was of opinion that it 
was perſonal eſtate, and directed the jury to find for 
the executor. On the other hand, for the defendant, 


evidence was produced to ſhew, that the engine cannot 


be removed without tearing up the ſoil, and deſtroying 
the brick work. By the lord chancellor Hardwicke : 


This is a demand, by a creditor of Mr Lawton who ſet 


up the fire engine, to have the fund for payment of 
debts extended as much as poſlible. *'T'is true, the 
court cannot conſtrue the fund for affets further than 


the law allows ; but they will do it to the utmoſt they | 


can in favour of creditors. This brings on the queſtion 
of the fire engine, whether it ſhalt be conſidered - as 
perſonal eftate, and conſequently applied to the increaſe 
of aſſets for payment of debts.. Now it appears in evi- 


| dence, that in its own nature it is a perſonal moveable 
chattel, taken either in part, or in groſs, before it is 


put up. But then it is inſiſted, that fixing it in order 
to make it work, is properly an annexation to the free- 
hold. To be ſure, in the old caſes, they go a great way 
upon the annexation to the freehold ; and ſo long ago as 


Henry the ſeventh's time, the courts of Jaw conſtrued 
even a copper and furnaces to be part of the freehold, 


Since that time, the general ground the courts have gone 
upon of relaxing this ſtrict conſtruction of law is, that 


it is for the benefit of the publick to encourage tenants 
for life, to do what is advantageous to the eſtate durin 
their term, What would have been held to be waſte in 
Henry the ſeventh's time, as removing wainſcot fixed 
only by ſcrews, and marble chimney pieces, is now al- 
lowed to be done. Coppers, and all forts of brewing 
" veſſels, cannot poſſibly be uſed, without being as mu 
fixed as fire engines; and in brewhouſes hom pipes 
© muſt be laid thro? the walls, and ſupported by walls; 
yet, notwithſtanding this, as they are laid for the con- 
venience of the trade, landlords will not be allowed to 
retain them. This being the general rule, conſider how 
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the. caſe ſtands as to the engine which is now in queſtion,” 
It is ſaid, there are two maxims which are ſtrong for the 
remainder man: Firſt, That you ſhall.not deſtroy the prin- 
cipal thing, by taking away the acceſſory to it. And this 
is very true in general, but doth not hold in the pre- 
ſent caſe ; for the walls are not the principal thing, as 
they are only ſheds to prevent any injury that might 
otherwiſe -happen to it: Secondly, It has been faid, 
that it muſt be deemed part of the eſtate, becauſe it cannot 
ſubſiſt without it. Now collieries formerly might be 
enjoyed before the invention of engines; and therefore 


this is .only a queſtion of majus and minus, whether it 


is more or leſs convenient for the colliery. There is 
no doubt but the caſe would be very clear as between 
landlord and tenant, It is true, the old rules of law have 
indeed been relaxed chiefly between landlord and tenant, 
and not fo frequently between an anceſtor and heir at law, 
or tenant for life and remainder man. But even in 
theſe caſes, it admits the conſideration of publick con- 


veniency for determining the queſtion. T think, even 


between anceſtor and heir, it would be very hard that 
ſuch things ſhould go in every inſtance to the heir. One 
Treaſon that weighs with me is, its being a mixed caſe be- 
tween enjoying the profits of the land, and carrying on, a 
ſpecies of trade; and conſidering it in this light, it comes 
very near the inſtances in brewhouſes of furnaces and cop- 
pers. That caſe alſo of the cyder mill, between the exe- 
cutor and the heir, is extremely ſtrong ; for tho' cyder is 
part of the profits of the rea] eſtate, yet it was held by lord 


chief baron Comyns. a very able common lawyer, that 


the cyder mill was perional eſtate notwithſtanding, and 
that it ſhould go to the executor. It doth not differ it 
in my opinion, whether a ſhed over ſuch an engine be 
made of brick or wood ; for it is only intended to cover 
it from the weather and other inconveniencies. This is 
not the caſe between an anceſtor and an heir, but an 
intermediate caſe between a tenant for life and remainder 
man. The reaſon of the thing weighs moſt in favour of 
the tenant for life ; and is like the caſe of corn growing, 
which ſhall go to the executor, and not to the heir or 
remainder man, it being for the benefit of the kingdom 


that corn ihould be ſown, It is very well known, that 


little profit can be made of coal mines without this en- 
ine ; and tenants for life would be diſcouraged in erect- 
ing them, if they muſt. go from their repreſentatives to 
a 1emote remainder man, when the tenant for life might 
| ; | poſſibly 


TTills. Inventory. 


poſſibly tis the next day after the engine is ſet up. 


Theſe reaſons of publick benefit and convenience weigh 


greatly with me, and are a principal ingredient in my pre- 


ſent opinion. Upon the whole I think this fire engine 


ought to be conſidered as part of the perſonal eſtate of 


Mr Lawton, and go to the executor for the increaſe of 


aſſets. And decreed accordingly. 3 Athyns, 1 
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13. But if a man be ſeiſed of a houſe, and poſſeſſed of Heir-looms, 


divers heir-looms, that by cuſtom have gone with the 
houſe from heir to heir; it ſeemeth that theſe, altho' no 
part of the freehold, ſhall go to the heir, and not to the 
executor ; and therefore ought not to be put into the in- 


ventory, 1 II. 185. 


So if an incumbent enter upon a parſonage houſe, in 
which are hangings, grates, iron backs to chimnies, and 
ſuch like, not put there by the laſt incumbent, but which 
have gone from ſucceſſor to ſucceſſor ; the executor of the 


laſt incumbent ſhall not have them, but it ſeemeth that 


they ſhall continue in the nature of heir-looms : but if 
the laſt incumbent fixed them there only for his own con- 
venience ; it ſeemeth that they ſhall be deemed as furni- 
ture, or houſhold goods, and ſhall go to his executor, 


14. Writings, and evidences, which touch the inherit- Boxes with 


Of. 
And Swinburne fays, Ka a box enſealed, or the cheſt 


with evidence of the land, tho' the ſame be not affixed to 
the freehold, yet becauſe they contain thoſe things which 


belong to the heir, they alſo belong to the heir, and not 
to the executors : and therefore they are not to be put into 


the inventory of the deceaſed's goods. Swin. 421. 


But as to this, Rolle makes a diſtinction, and faith, If 


the writings which concern the inheritance are in a che. 
the executors ſhall have the cheſt, and the heir the 5 
ings. But if the cheſt be ſhut, che heir ſhail have the 
cheſt alſo; but if it be not ſhut, the executor ſhall have 
the cheſt. 1 RolPs Abr. 915. 

But the author of the Law of Te/taments obſerveth, that 
this diſtinction ſeemeth not to be well taken; for if it be 
a box purpoſed for the keeping of the deeds, the heir 


"ought to have if, whether locked or open: on the other 


hand, if it be a box deſigned for other uſe, 2s for the 
keeping linen; it cannot be ſaid to be appurtenant to 
evidences, altho' ſome be in it, ſor ſo may other things 
alſo; or perhaps it may be a cheſt or cabinet of great 


Rs ſuxely this ſhall not go to the heir, when perhaps 


R 4 there 


ance, ſhall go to the heir, and not to the executor, Went. writing. _ 
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there is not perſonal eſtate ſufficient to pay the teſtator's 
debts. Law of Teft. 38 1. a | 

If a further diſtinction ſeemeth RE I it might be 
this: that if the executor will not open the box and de- 
liver the writings, the heir rather than not have the writ- 
ings may take the box alſo ; but if the executor will de- 
liver the writings, and retain the box, it doth not ſeem 


that one box more than another can be ſaid to be appur- 


Profits of lancs 


to be ſold, 


tenant to writings, ſo as to deveſt the property thereof 
out of the executor. 

15. By the 21 H. 8. a 6.{ 5. If the perſon deceaſed 
ſhalt deviſe any lands tenements or hereditaments to be 
ſold, neither the money thereof coming; nor the profits 


© of the ſaid lands for any time to be taken, ſhall be ac- 


_ Wife's parapher- 


nalia. 


prehende 


counted as any of the goods or ne of the ſaid perſon 
fo deceaſed, 

16. But what ſhall we ſay to thoſe. books, which ma 
ſeem to belong to the wife rather than to the huſband, 
her apparel, her bed, her jewels, or ornaments for For 
perſon ; whether are they to be put into the inventory of 
the huſband's goods, yea or nay ? By the civil law, thoſe 
belonging to the wife, which be called bona paraphernalia, 
are not to be put into the inventory of her huſband's 
goods, neither are they ſubject unto the payment of the 
huſband's debts : But whether the wife's apparel, with . 
her bed, jewels, and ornaments for her perſon be com- 

4 amongſt thoſe goods which the law calleth 
'bona paraphernalia, is the matter in queſtion. And it 
ſeemeth rather that they are not (ſaith Swinburne) ; her 
convenient apparel, agreeable to her degree, only except- 
ed, Otherwiſe, whatſoever goods belong to the wife, are 
preſently by virtue of the marriage become the huſband's, 
the property thereof being changed and transferred from 
the wife to the huſband, Inſomuch that without her huſ- 
band's licence or conſent, ſhe cannot diſpoſe thereof, nei- 
ther by act in her life time, nor at her death by her laſt 
will, which ſhe might do if they were bona parapherna- 
lia; wherefore thoſe goods being the huſband's and not 
the wife s, and the property thereof being in him and not 
in her, it may be concluded, that in conſtruction of law, 
thoſe goods abovementioned, and namely the wife's jewels, 
chains, and borders are to be put into the inventory of the 
"deceaſed huſband's goods. Swin. 422. 

Kolle ſays, The wife after the death of her huſband ſhall 
have convenient apparel for her body, and not the execu- 
tors of her huſband; and of this convenience the court 

1 muſt 
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muſt be the judge. But ſhe ſhall not have exceſſive ap- 
parel ; and if ſhe takes more than is convenient, ſhe ſhall 
be taken to be an executor of her own wrong, 1 Rolls 


Abr. 911. Law of Teſt. 383, 384. 
And if the huſband deliver to his wife a piece of cloth 
for to make a garment, and dieth; altho' that this was 


not made into a garment in the life of the huſband, yet 


the wife ſhall have this, and not the executor of the huſ- 
band ; inaſmuch as it was * to her to this intent: 
but againſt the debtee of the huſband, the wife ſhall have 
no more apparel than is convenient. r Noll's Abr. 911. 

But in the caſe of Haftings and Douglas, H. g Cha. 
A chain of diamonds and pearl, worth 370 l, uſually 
worn by Sir John Davis's wife, who was daughter of the 
earl of Caſtlehaven, being by her huſband's will deviſed 


from her ; Berkeley and Jones were of opinion, that ſhe 


being the Wughter of a nobleman, and permitted to uſe 
them frequently as ornaments of her perſon, and they be- 


ing convenient for her degree, ſhe ſhould bave them as 
her paraphernalia; and when there are not debts to be 


paid (as it doth not appear that there are any in this caſe), 
ſhe ſhall have them againſt the executors or adminiſtrators 
of her huſband, and the huſband cannot diſpoſe of them 
from his wife by his will; but inſtantly by his death, the 
poſſeſſion of them being in the wife's cuſtody, the pro- 
perty is veſted in her, and the huſband cannot give them 
away ; for it is not reaſonable the huſband ſhould Jeave 
her naked of thoſe jewels which ſhe uſually did wear, and 
are fit according to her calling to wear. But Richardſon 


and Croke were of opinion, that the will was good, and 
that ſhe may not take them contrary to the deviſe; but if 
the huſband had not made his will of them, but had left 


them to the diſpoſition of the law, and the queſtion had 


been betwixt the executor or adminiſtrator and the wife, 


where there be not any debts or legacies to be paid, or 
where there be aſſets to pay all debts and legacies beſides 


' thoſe jewels; there peradventure, the law will allow her 


to take, and to enjoy them as her paraphernalia. Cro. Car. 
343. 1 Koll's Abr. 911. | | 

And in the caſe of Carey and Appleton, M. 26 C. 2. 
The huſband deviſed the jewels, which were the para- 
phernalia of the wife, and died: They were decreed to 
the wife. 1 Cha. Ca. 240, 


And by Macclesfield lord chancellor: Bona parapher | 
nalia are not deviſable by the huſband from the wife, any 


more than heir looms from the heir ; fo that the right of 
4 | | — 1 
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the wife to her paraphernalia. is to be preferred to that of | 


a legatee. 1 P. Will. 730. 
But it is ſaid, that bona paraphernalia ſhall not be re- 


- tained by the wiſe againſt debts. And in the caſe of Stubbs 


and Stubbs, H. 31 C. 2. it was held, that where the real 
eſtate is chargeable, together with the perſonal, for the 
payment of debts, and the perſonal eftate is deficient, the 
bona paraphernalia ſnall be liable before the real eſtate 
hall come in. Cha. Ca. Finch. 415. 

But in the caſe of Tipping and Tipping, M. 1721. By 
Macclesfield lord chancellor : Bona paraphernalia are 
liable to debts in favour of creditors only, and not in fa- 
vour of the heir at law. 1 P. Will. 7 30. 


And if creditors of the teſtator by judgment take the 


jewels after his death in execution, when the heir or ex- 
ecutor or truſtees have other aflets ſufficient to pay ſuch 


debts; this is a default in the truſtees, for which the 


widow ought not to ſuffer as to her bona bin. 
2 P. Vill. 80. 

And in Nerthey and aer Dec. 6, 1740; lord Hard- 
wicke ſaid, that the late caſes have gone ſo far in the 
point of paraphernalia, that they have conſidered a wife 
in the nature of a creditor, and as having a lien upon 


real eſtate. Tho' the jewels in the preſent caſe were 


worth 30001, yet (he ſaid). the value makes no altera- 


tion: and that there are ſeveral caſes where there have 
deen debts ſtanding out againſt the huſband, and yet the 


wife has been admitted as a creditor to the value of the 
paraphernalia, even upon truſt eſtates created for payment 
of debts. . 2 fit. 78, 79. 

And in the caſe of, Incledon and Northcote, Mar. 2, 
1746; it was ſaid by lord Hardwicke, that where there 
is a truſt eſtate, charged with payment of debts, which is 
ſufficient for that purpoſe, ſhe may come round upon the 
truſt eſtate to be reimburſed to the value of her parapher- 
nalia, if the perſonal has been exhauſted by her huſ- 
band's creditors. And ſo it hath been determined in ſe- 
veral cafes. 3 Alt. 438. 

And in Snelſon and Corbet, June 16, 1746; where the 
queſtion was, whether paraphernalia ſhal} be liable to the 
| 7/808 of ſimple contract creditors and legacies : Lord 

ardwicke ſaid, At law, where the huſband dies indebt- 


ed, the widow cannot have her paraphernalia; but this 


court doth not determine fo ſtrifily : for if the perſonal 


eſtate hath been exhauſted in payment of ſpecialty cre- 


ditors, ſhe ſhall ſtand in their place as to ſo much upon 
the 
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the real aſſets of the heir at law ; for ſhe has a prior 
right, and a ſuperior one to legatees, who take only from 
the bounty of the teſtator. 3 Atk. 369. | | 
Alſo, if an huſband pledges the wife's paraphernalia, 
and dies leaving a ſufficient eſtate to redeem the pledge 
and pay all his debts ; ſhe ſhall be intitled to have it re- 
deemed out of the huſband's perſonal eſtate, But the 
huſband may alienate the ſame in his life time. 3 Mt. 
397755, where a daughter's portion was to be paid out of 
her father's perſonal eſtate; the court would not allow 
the widow to retain her paraphernelia. Cha. Ca. Finch, 
146. Wig | 
"And where by marriage articles it was agreed, that the 
wife ſhould have no part of the huſband's perſonal eſtate, 
but what he ſhould give her by his will ; it was declared 
by the court, that this bars her of her paraphernalia, and 
from jewels given to her by her huſband in his life time. 
2 Vern. 83. | | 


Yet notwithſtanding all that hath been ſaid, if we ſhall 
reſpect what hath been uſed and obſerved, ſuch hath ever 
been the general and ancient cuſtom or rather courteſy of 
the province of York, as thereby widows have been to- 
Jerated, to reſerve to their own uſe, not only their appa- 
rel, and a convenient bed, but a coffer with divers things 
therein neceſſary for their own perſons; which things 
have been uſually omitted out of the inventory of their 
deceaſed huſband's goods, unleſs peradventure the huſband 
was ſo far indebted, as the reſt of his goods would not 
ſuffice to diſcharge the ſame; in which caſe the wife's 
jewels, chains, and borders, and ſuch like, being things 
of decency or ornament, and not of neceflity, have been 
uſually prized and put into the inventory amongſt other 
goods of the deceaſed, towards the payment of his debts ; 
and ſo they ought to be. Stein. 422. 
17. Goods to which the huſband is intitled in right of Wife's goods or 
his wife, and as adminiſtrator to her, are not to be put chattels. 
in the inventory after her death; but things which are 
in action mult be put in. Swin. 22. God. O. L. 153. 
In the caſe of Sir John Si John, T. 15 Cha. the lady 
C. was poſſeſſed of divers leaſes, and conveyed them in 
truſt, and afterwards married with 4 B, The lady re- 
ceived the money upon the leaſes, and with part of the 
money bought jewels, - and other part of the money ſhe 
left, and died. A B takes letters of adminiſtration of the + 


goods 


. 2 5 2 


Valuation, 
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goods of his wife; and in a ſuit in the eccleſiaſtical court, 
the court would have compelled him to have given an 
account of the Jewels, and for the monies, to have put 
them into the inventory, But the opinion of the whole 
court of king's bench was, that he ſhould not put them 
into the inventory ; becauſe the property of the jewels 
was abſolutely in him as huſband, and he. had them not 
as adminiſtrator : but ſuch things as be in action, and 
which he ſhall have as adminiſtrator, he ſhall be ac- 
countable for, and they ſhall be put into the inventory. 
And for the money received upon truſt, it was reſolved, 

that the ſame was the money of the truſtees, and the wife 
bad no, remedy for it but in equity; and therefore the 
huſband ſhall have it as adminiſtrator. And in that caſe 
it was reſolved, that if a woman do convey a leaſe in truſt 
for her uſe, Sd afterwards marrieth, in ſuch caſe it lieth 
not in the power of the huſband to.diſpoſe of it; and if 


the wife die, the huſband ſhall not have it. Mar. 44. 


Stoin. a. 423. 

18. By the aforeſaid conſtitution of Othobon, the in- 
ventory ſhall be made in the preſence of ſome credible 
perſons, who ſhall competently underfland the value of the 
deceaſed's goods : for it is not ſufficient to make an inven- 
tory, unleſs the goods therein contained be particularly 
valued and appraiſed by ſome honeſt and ſkilful perſons, 
to be the Juſt value thereof in their judgments and con- 
feiences, that is to ſay, at ſuch price as the ſame may be 
ſold for at that time. Swin. 425, 426. 

But as to the value of the goods upon the appraiſement, 
it is not binding, nor very much regarded at the common 
law); for if it is too high, it ſhall not be prejudicial to 
the executor or adminiſtrator ; and if it be too low, it 
"ſhall be no advantage to him: but the very value found 
by the jury, when it comes in queſtion whether the ex- 
ecutor hath fully adminiſtred, or hath aſſets ay 2 is 
that which is binding. * 426. Went. 83, 

19. By the aforeſaid conſtitution of archbi 5 . 


ford, the inventory ſhall be delivered to the ordinary, within 


a time to be appointed by his diſcretion. Not arbitrarily 
(faith Lindwood) but in a reaſonable manner, according 
to the exigency of perſons, things, and places. Lind, 


177. 
And as the time for exhibiting ſuch inventory, is left 


: to the diſcretion of the ordinary; ſo may he remit the 


making of an inventory, for a reaſonable cauſe :, as where 
it 
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it may be expedient, that the quantity of the goods ſhould. 
not be divulged. Lind. 171. | 

As was done in Boos caſe, July 18, 1682. Who dy- 
ing poſſeſſed of a large perſonal eſtate, made his eldeſt ſon 
_ executor, and among other bequeſts, gave his ſecond ſon 
20001, to be paid at three ſeveral payments. The ſaid 
ſecond ſon took out proceſs againſt the elder brother, and 
cauſed him to be cited before the judge of the prerogative 
court (where the will was proved) in order to compel 
him to bring in an inventory. But it appearing to the 
judge, that the two firſt payments were made, and the 
third offered to be made; he gave ſentence, that there 
was no need of an inventory at the inſtance of the plain- 
tiff: which was confirmed by the delegates, firſt upon 


appeal, and afterwards upon a commiſſion of review. 


m. 470. 


20. Altho' appraiſements and inventories ſhall not be How far the 


made according to the eccleſiaſtical law, nor to the ſtatute ſtuet formalities 
before required, 


aforeſaid; yet, by the practice of the courts, if the goods 
of the deceaſed ſhall be appraiſed by any honeſt perſons of 
the neighbourhood, and reduced into an inventory, and 
afterwards the ſaid inventory ſhall be in due time gxhi- 


are neceſſary. 


bited before the judge who proveth the will or granteth 


the adminiſtration, upon the oath of the executor or ad- 
miniſtrator, ſuch inventory ſhall receive credit in all 
cauſes and courts, and he that exhibiteth the ſame ſhall 
be freed from the burden of proving the truth of the in- 
ventory, that is, that the deceaſed had no more goods; 
and he retorteth the proof of any goods having beea 
omitted, upon the legatary or other perſon pretending in- 
tereſt in the goods of the deceaſed. 1 Ought. 344. 
By which oath of the executor or adminiſtrator is to be 
underſtood, the oath which he took at the time of granting 
the probate or adminiſtration: Unleſs the party be called 
afterwards to exhibit an inventory upon his corporal 
- cath; for then he ſhall again take a ſpecial oath of the 
truth of the inventory, notwithſtanding the former gene- 


ral oath that he took at the time of granting the probate 


or letters of adminiſtration. Id. 


21. For ſometimes it is demanded, and by the judge $trianefs requi- 


decreed, at the inſtance of the party having intereſt in the fie in po 
| : tion of {uit, 


— 


ods of the deceaſed, that an inventory be exhibited upon 
the oath of the executor or adminiſtrator, before the iſſu- 
ing of the probate or letters of adminiſtration under ſeal: 
and then, notwithſtanding the former general oath had 
been taken for the faithful execution of the will or ad- 
| | : | miniſtring 
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miniftring the goods of the deceaſed, and for exhibiting a 
true inventory, a ſpecial oath hath been uſed to be taken, 


at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, or by virtue of a 


commiſſion. 1 Ongbt. 344. | 
And ſometimes, before the granting, or at leaſt before 


the iſſuing of the probate or letters of adminiftration, (in- 


ſtead of an inventory of the goods of the deceaſed upon 
the oath of the party,) at the requeſt of ſome perſon having 
Intereſt, the judge iſſueth a commiſſion for the appraiſe- 
ment and true valuation of the goods rights and credits, 
and inſpeckion of the obligations, leafes, and other 
writings and papers whatſoever, concerning the perſonal 
eſtate of the deceaſed, at the houſe of the deceaſed, or 
elſewhere, whereſoever his goods rights or credits remain 
or be, on ſuch a day or days, with continuation and pro- 
rogation of the time and place, as ſhall be needful. 74. 

Alfo in theſe caſes, there uſually iſſueth a monition 
againſt the other party in ſpecial, and all others in gene- 


ral, with whom any of the goods rights or credits of che 
deceaſed remain and be, that they exhibit or ſhew, or 


cauſe to be exhibited or ſhewed, really and with effect, 
to the appraiſers by virtue of the commiſſion aforeſaid 
appointed, at the time and place of the execution there- 
of, the aforeſaid goods rights and credits of the ſaid de- 
ceaſed, and alſo the bonds, leaſes, and other writings and 
papers, concerning the perſonal eſtate of the deceaſed, re- 


maining or being with them or any of them, to the end 


that they may be appraiſed and put in the inventory : on 


pain of law, and of contempt. 1 Ought. 344, 5. 
And ſuch commiſfion being duly executed, the inven- 


"tory is brought in and exhibited, figned by the hands of 
the commiſſioners or appraiſers or two of them at the 


leaſt; without the oath of the party for the truth thereof. 
x Ought. 345. 1 
And in ſuch caſas an inventory alſo is often required 
Tpon the oath of the executor or adminiſtrator, of ſuch 
oods of the deceaſed as have been already diſpoſed of. 
But after the inventory is exhibited, a creditor ſhall 
not be admitted to object thereto in the eccleſiaſtical 
court; for the ſtatute of 21 Hen. 8. which requires the 
executor or adminiſtrator to make an inventory, only in- 
Joins them to deliver it upon oath into the keeping of the 
ordinary, and the ordinary by the ſaid ſtatute is required 
to receive the ſame fo preſented or tendred to be delivered. 


As 
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As in the cafe of Catch/ide and Ovington, T. 6 G. 3. It 
was moved for a prohibition to the eccleſiaſtical court, on 
behalf of Mrs Catchſide the adminiſtratrix. The caſe 


was, ſhe had been cited into an inferior eccleſhaftical 
court, at the_promotion of Anne Ovington a creditor, 
to exhibit an inventory. She brought one in; and the 
creditor objected to it. There was a decree for the credi- 


tor. The adminiftratrix appealed: to the ſuperior eccle- 


ſiaſtical court, which affirmed the decree. The ſuggeſtion 
for a prohibition was, their want of juriſdiction. Unto 
which it was anſwered, on ſhewing cauſe, that it being 
after ſentence, it was now too late for a prohibition, un- 
leſs it ſhall appear that they have determined contrary to 
law.——By lord Mansfield and the court: It appears 


upon the face of the proceedings, that the ſpiritual court 
| hath no juriſdiction, —And the rule for a prohibition was 


made abſolute. Bur. Mansf. 1922. 
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22. By the 13 Ed. 1. ſt. 1. c. 23. Executors ſhall haus Act on given to 
a writ. of account, and the ſame adtion and proceſs in the ſame tors. 


writ, as the teſtator might have had if he had lived. 

By the common law, executors ſhould not have an action 
of account, for an account to be made to the teſtator, be- 
cauſe the account reſted in privity; for remedy whereof 


this action was made. But by the law of merchants, an 


action of account did lie for executors. 2 {nf}. 404. 
By the 4 Ed. 3. c. 7. Whereas in times paſt, executors 


Have not had actions for a treſpaſs done to their teftators, as of 


the goods and chattels of the ſame teſiators carried away in 
their life, and ſo ſuch treſpaſſes have hitherto remained un- 
puniſhed ; it is enacted, that the executors in ſuch caſes ſhall 
have an ation againſi the treſpaſſers, and recover their da- 


mages, in like manner as they whoſe executors they be ſhauld have 
bad if they were in life. | 


By the 25 Ed. 3. ſt. 5. c. 5. Executors of executors ſhall 
have actions of debts, accounts, and of goods carried away of 
the firſt teſtators, and executions of ſtatute merchants and re- 
cognixances made in court of record to the fir/t teſtator, in the 


- fame manner as the firſt teflator ſhould have had if he were 


an lift; and the ſame executors of executors ſhall anſwer to 
other of as much as they have recovered of the goods of the fir/t 
te/tators, as the firſi executors ſhould do if they were in full life 
2 


23. By the ſtatute of the 31 Ed. 3. ft. 1. c. 11. In Action given to 


caſe where a man dieth inteſtate; the perſons deputed by the dmimiſttators. 


ordinary to adminiſter his goods, ſhall have an action to demand 


and recover as executors, the debts due to the perſen inte/late 
| | in 


7 
| 
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in the king's court, for to adminiſter and diſpend for the foul 
of the dead; and ſhall anſwer alſo in the king's court, to other 
to whom the the dead perſon was holden and bound, in the ſame 
manner as executors ſhall anſwer and they ſhall be accountable = 
zo the ordinary, as executors be in the caſe of teflament, as 
well of the time paſt as of the time to come. | | 
Before this act, by the common law, adminiſtrators had 
no property in the goods and chattels as executors had; 
nor could they recover debts as executors could do; but 
by this ſtatute they are enabled in both thoſe reſpects: 
and further, whereas by the common law they were 
charged by the name of executors, now they ſhall be 
charged by the name of adminiſtrators. Gibſ. 478. 
Aion in caſe of 24. By the 32 Hf. 8. c. 37. Foraſmuch as by the order 
rent in arrear. Of the common law, the executors or adminiſtrators of tenants 
in fee ſimple, tenants in fee tail, and tenants for term of life, 
| of rent ſervices, rent charges, rent ſecks, and fee farms, have 
| no remedy to recover ſuch arrearages of the ſaid rents or fee 
farms as were due unto the tgſtators in their lives, nor yet the 
heirs ef ſuch te/lator, nor any perſon having the | reverſion of 
his eſdate after his deceaſe, may diftrain or have any lawful ac- 
tion to levy any ſuch arrearages of rents or fee farms, due unto 
him in his life time as is aforeſaid; by reaſon whereof the te- 
nants of the demean of ſuch lands tenements or hereditaments, 
out of which ſuch rents were due and payable, who of right 
ought to pay their rents and farms at ſuch day and terms as 
they were due, do many times retain ſuch arrearages in their 
own hands, ſo that the executors and adminiſtrators of the per- 
ſons to whom ſuch rents or fee farms were due, cannot have or 
come by the ſaid arrearages of the ſame, towards the payment 
of the debts, and performance of the will of the ſaid teflators ; 
it is enacted, that the executors and adminiſtrators of every ſuch 
perſon to whom any ſuch rent or fee farm ſhall be due, and not 
paid at the time of his death, ſhall have an action of debt for 
| all ſuch arrearages, againſt the tenant that ought to have paid 
the ſame, or againſt his executors or adminiſtrators; or may 
diſtrain for the ſame upon the lands and other hereditaments 
chargeable therewith, ſo long as they continue in the ſeiſin or 
poſſeſſion of the ſaid tenant in demeſne, who ought immediately 
to have paid the ſaid rent or fee farm ſo being behind, jo the 
| ſaid teflator in his life ; or in the ſeiſin or poſſeſſion of any other 
| perſon claiming the ſame only from the ſame tenant by purchaſe, 
gift, or deſcent ; in like manner and form as the teftator might 
IR have done in his life time, and ſhall for the ſame difireſs law- 
| | Fully make avotury upon their matter aforeſaid, ſ. 1. 
| | Provided 
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Provided, that this all not extend to any ſuch manor, lord- 
Hip, or dominion in Wales, or in the marches of the ſame, 
whereof the inbabitants have uſed time out of mind to pay unte 


the lord or owner thereof at his firſt entry into the ſame, any 


ſum for the redemption and diſcharge of all duties forfeitures 
and penalties, whereof the ſaid inhabitants were chargeable to 
any 'of their ſaid lords anceſtors or predeceſſors before his ſaid 
ny; E4” | BEE: x 

And if any man having in the right of his wife any eflate in 
fee ſimple, fee tail, or for term of life, in any rents or fee 
farms, and the ſame ſhall be due and unpaid in the ſaid wife's 


life ; the huſband after the death of his wife, his executors and 


adminiſtrators, may have an action of debt for the ſaid arrear- 
ages, againſt the tenant of the demeſn that ought to have paid 
the ſame, his executors or adminiſtrators ; or may diflrain for 
the ſame, as he might have done if his wife had been living, 
and make avowry upon his matter as aforeſaid. ſ. 3. 


And if any perſon ſhall have any rents or fee farms for term 
/ life of any other perſon, and the ſame ſhall be due and un- 
paid in the life of ſuch other perſon, and he dieth; then be to 


whom the ſame was due, his executors or adminiſtrators, may 


have an action of debt againſt the tenant in demeſn, that ought 


to have paid the ſame when it was firſt due, his executors and 
adminiſirators; or may diſtrain for the ſame upon ſuch lands 
and tenements out of which the. ſaid rents or fee farms were iſ 
ſuing and payable; in like manner and form as he might have 


done, if ſuch perſon by whoſe death the aforeſaid eftate in the 
ſaid rents and fee farms was determined and expired had been 
in full life; and the aumwry for the taking of the ſame diflreſs 


to be made as aforeſaid. ſ. 4. 
And by the ſtatute of the 11 G. 2. c. 19. Whereas 
where any leſſor or landlord, having only an eflate for life in 


the lands tenements or hereditaments demiſed, happens to die be- 
fore or on the day on which any rent is reſerved or made pay- 
able, ſuch rent or any part thereof ts not by law recoverable, by 


the executors or adminiſtrators of ſuch leſſor or landlord; nor is 


the perſon in reverſion intitled thereunto, any other than for the 


uſe and occupation of ſuch lands tenements or hereditaments, 


from the death of the tenant for life ; of which advantage hath 


been oftom taken by the under tenants, who thereby avoid paying 
any thing for the ſame ; for remedy thereof it is enacted, that 
where any tenant for life ſhall happen io die before or on the 
day, on which any rent was reſerved or made payable upon any 
demiſe or leaſe of any lands, tenements, or hereditaments, which 
determined on the death of ſuch tenant for life; that the execu- 
tors or adminiſtrators of ſuch tenant for life ſball and may, in 
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{| an action upon the caſe, recover of and from ſuch under tenant 
| or under tenants of ſuch lands tenements or hereditaments, if 
| ſuch tenant for life die on the day on which the ſame was made 
payable, the whole, or if before ſuch day, then a proportion of 
ſuch rent, according to the time ſuch tenant for life lived, of the 
laſt year, or quarter of a year, or other time in which the ſaid 
rent was growing due, as aforeſaid ; making all juſt allowances, 
or a proportionable part thereof reſpectively. ſ. 15. 
In what conrts 25. Arn executor may ſue another in the ſpiritual court 
to be brougit- touching his teſtator's goods, in this caſe, viz. if a man 
deviſe or bequeath corn growing, or goods, unto one; 
and a ftranger will not ſuffer the executor to perform the 
teſtament ; for this legacy, he ſhall ſue the ſtranger in 
the ſpiritual court. Swin. 18. = 
But if a man take from the executor or adminiſtrator the 
goods of the deceaſed ; for this they muſt uſe their action 
| of treſpaſs, and not ſue in the ſpiritual court; for they 
| cannot ſue for the goods of the deceaſed in a court eccle- 
x ſiaſtical, but at the common law. Swin. 18. 10 Med. 
21. f | 
Alfo tenants may be ſued at the common law by exe- 
cutors or adminiſtrators for rent behind, and due to the 
teſtator or inteſtate in his life time, or at the time of his 
death; and they may for the ſame diſtrain the land charged 
with the rent. Swin. 18. wa A as 
| In what cafe 26. All the executors do repreſent the perſon of the 
| * teſtator, and therefore they muſt all join in ſuit againſt 
il * others, and in ſuit by others they muſt all be made de- 
fendants, or at leaſt ſo many of them as do adminiſter : 
| | for tho' the executors themſelves muſt take notice by the 
s will how many executors there be, and muſt frame their 
j ſuit accordingly ; creditors and ſtrangers need not take 
Notice of any more than do adminiſter, and execute the 
| office of executor. Vent. 95. 20 
T. 6 Ja. Smith and Smith. The mother and her ſon 
F an infant were made executors, and adminiſtration was G 
| granted to her during the minority of her ſon ; ſhe mar- 
ried again, and then her huſband and ſhe as executrix 
2H | brought an action of debt againſt the defendant, who 
9 | pleaded in abatement that the infant was not named; and 
| upon a demurrer to that plea, it was held that the plea 
| was good: but if it had been ſet forth ſpecially in the 
=P declaration, that there was another executor under age, 
1 | tho' not joined in the action, it might have been other- 
f J wiſe. Tilu. 130. 1 Brownl. 101. | 
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27. If one executor refuſe to undertake the executors, Caſe where one 


ſhip, then is the other executor to be admitted alone, and 8 194 


may execute the will, or commence any ſuit or be ſued 


alone, as if no other had been named executor. But if 
he alter his mind, and afterwards become willing, then 
(his former refuſal before the ordinary notwithſtanding}. 


he may join with the other executor who proved the will; 


and if he releaſe any debt due to the teſtator, the releaſe 


is as ſufficient, as if he had never refuſed. Which is to 
be underſtood, if he releaſed before judgment; but after 
judgment, being no party to the ſuit, he cannot acknow- 


ledge ſatisfaction, becauſe he was not privy to the judg- 


ment. OSwin. 325. 

And where there are ſeveral executors, a one of them 
refuſeth before the ordinary, and the reſt prove the will; 
he who refuſed may adminiſter when he will, and there- 
fore they who proved it, ought to name him in every ae- 


tion; but if they all refuſe, and the ordinary grants ad- 


miniſtration to another, then it is too late, for in ſuch 
caſe they cannot afterwards prove the *in. 90 38. 


Henſlow': s caſe. 


28. Co-executors being i in law but as one e perſom, chete⸗ In what eaſe one 
may do what all 


may do. 


fore the act of one is the act of them all, and the poſſeſ- 
ſion of one is accounted the poſſeſſion of all, and the pay- 
ment of debts by or to one of them is the payment of or 
to all of them; and the ſale or gift of the teſtator's goods 
by one is the ſale or gift of all; and likewiſe a releaſe 
before judgment of one of the is a releaſe of all. 
Swin. 328. 

But it is not ſo with ee ; fon they have but 


one authority given them by the biſhop over the goods; 
which authority being given to many, is to be executed 
by all of.them joined ee Lord Bacon's Tradts. 265. 


1 Ath, 460. 
Alſo one executor ſhall not be charged with the wrong 


or devaſtavit of his companion, and ſhall be no farther 


liable than for the afſets which came to his hands, And 


therefore where an action was brought againſt two exe- 


cutors, and the jury found that the two and another were 
made , executors, and that the third waſted the aſſets to 


the amount of boo! and died, and that only 161 came 
to the hands of the two cal. ; the court held, that they 
ſhould be chargeable for no more than the 1615 for that 


it was the teſtator's folly to truſt funk A perſon, which 
8. 2 | muſt 
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muſt not turn to the prejudies of the other exdoutory. 
| 2 Bac. Abr. 395. : 


8 | One executor 29. Regularly, one executor cannot ſue another-of his 


cannot fue an- co-executors, touching any thing relating to his teſtator's 
Os will ; or that is within the power, intereſt, duty, or of- 
fice of an executor. 2 Bac. Abr. 396. 
But if the refidue of the perſonal eſtate, after debts and 
legacies, be deviſed to both the executors, one of them 
BY may ſue the other in the ſpiritual court for a moiety ; for 
this is in the nature of a gift or legacy to him, and he 
may bring treſpaſs againſt the other executor if he takes 
it out of his poſſeſſion, or detinue if he detains it from 
him. 2 Bac. Abr. 396. | 
Or, in ſuch caſe, he may have relief in equity. 
te 30. It ſeemeth to be now ſettled, that where a man 
dying. ariketh two executors, and deviſeth to them the reſidue 
of his goods after debts and legacies paid; and one of 
them dieth, that the ſurvivor ſhall have the whole. 2 
Lev. 209. 1 Vern. 482. 
So where a man deviſed all the reſt and reſidue of his 


b | for the ſame; for the power of the executor who died 


goods chattels and perſonal eſtate, to two perſons, their 
executors and adminiſtrators, and one of them died; on 
a bill brought by his executor againſt the ſarviving de- 
viſee, it was held, that the ſurvivor ſhould take the whole 
to his own uſe, and ſhould not be a truſtee as to the 
moiety for the repreſentative of him who is dead; and 
that they were to be conſidered as jointenants, where ſur- 


| | vivorſhip takes place, as well in caſes of chattels, as in 


caſes of inheritance. 1 Abr. Ca. Eg. 243. 
Executor or 31. The executor of an executor (where obe is no 
adminiſtrator of joint executor) is executor to the firſt teſtator, and hath 
an executor. right to all the profit, and is liable to all the charge that 
the firſt executor had, or was ſubject unto. But the one 
teſtator's goods ſhall not ſtand charged for the other teſta- 


8 tor's debts, but each for his own. Swin. 329. 


If two be appointed executors, and the one maketh 
His teſtament, wherein he nameth his executor, and dieth, 
his co-executor ſurviving z-in this caſe, the executor of 
the executor is not to be joined with the executor furvi- 
ving, neither in the execution of the will, nor in ſuits or 
actions. And if the executor of the executor have any 
goods or chattels in his hand, which did belong to the 
firſt teſtator, the executor of the ſame teſtator ſurviving 

may have an action againſt the executor of the executor 


firſt 


was overruled. 1 Cha. Ca. 35. | eb, 
But the adminiſtrator of an executor is not liable: 
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firſt was determined by his death, the other then ſurviy- 
ing. Swin. 324, 325. f 


. | F. . 
Swinburne ſays, the executor of an executor cannot ſell 
the land of the firſt teſtator. Swin. 329. 


But in the caſe of Rolls and Maſon, T. 10 Fa. Where 
the deviſe was, that the executor ſhould ſell; it was held, 


that the executor of the executor might ſell, tho? not in 
being at the time of the deviſe, 2 Brown. 194. 


So in the caſe of Garfoot, and Garfoet, M. 15 C. 2. 


Lands were deviſed to be ſold by the executor, The 
executor died. The youngeſt children, for whoſe benefit 
the ſale was ordered, preferred a bill againſt the heir. 


The heir demurs; becauſe it was but an authority in the 


executor, which is dead with him. But the demurrer 


As in the. caſe of Tucker and Towel, M. 9 G. 2. There 
was a.libel in the ſpiritual court for a legacy. The de- 
fendent pleaded. that it was a legacy given by the will 
of the teſtator, whoſe executor is dead, and he the de- 
fendant is adminiſtrator of the executor, and therefore 


is not liable for the legacies. Which plea the ſpiritual 


court refuſed, and therefore he applies for a prohibition. 
By lord Hardwicke chief juſtice : No doubt but the 
ſpiritual court hath a general juriſdiction in. ſuits for 
legacies ; but the queſtion. is, whether they have in this 
ſuit as it is now brought. And I think they, have not. 
For if an executor dies inteſtate, there is no privity be- 


tween his adminiſtrator and the teſtator; and in order to 


continue the privity, there are adminiſtrations de bonis 
non granted, which is the conſtant courſe. Now: here 


is a ſuit againſt the adminiſtrator of the executor, who 


is not adminiſtrator de bonis non of the firſt teſtator: 80 
that there is no privity. But is ſaid, that here is 


what amounts to an allegation that this adminiſtrator 


was poſſeſſed of the teſtator's goods, and ſo may be 
charged as executor of his own wrong. That doth not 
appear. But ſuppoſe it had been ſo, that would not be 
a ground to maintain this ſuit, but in that caſe there 
ſhould be an adminiſtrator de bonis non ſet up, and he 
might then call him to an account in a court of equity ; 
for the eccleſiaſtical court has only juriſdiction to compel 
the immediate repreſentative of the teſtator or inteſtate 


to adminiſter, and have power to grant probate, and to 


commit adminiſtration. But when they have done that, 
they are functi officio, and have no further juriſdiction, 
| 8 3 bus 
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but to call the executor or adminiſtrator to account. 
And a prohibition was granted. Caſes in the time of lord 
Hardwicke, 185, : | | i *% 5 

32. If adminiſtration is granted to two, and one dies, 
yet the adminiſtration doth not ceaſe; for it is not like a 
letter of attorney to two, where by the death of one the 
authority ceaſeth; but is rather an office; and admini- 
ſtrators are enabled to bring actions in their own names; 
they come in the place of executors, and therefore the 
office ſuryives. 2 Vern. 514. | | 
33. When an adminiſtrator hath judgment and dieth, 
his executors (as ſuch) may not ſue execution of the ſaid 
judgment; for none ſhall have execution of this judg- 
ment, but he who ſhall he ſubje to the payment of the 
debts of the firſt inteſtate. _ 5 Co. 9. Brudenel's caſe. 80 
34. By the ſtatute of the 17 C. 2. c. 8. Where any 
judgment after verditt ſhall be had, by or in the name of any 
executor or adminiſirator; in ſuch caſe an adminiſtrator of 
goods not adminiſtred may ſue forth a ſcire facias, and take exe- 
cution upon ſuch judgment. h 


Addions brought 35. By the ſtatute of the 9 Ed. 3. ft, 1. c. 3. In a 


againſt divers 


&xtcutors, 


Cpits, 


writ of debt brought againſt divers executors, they nor any of 
them ſhall have but one efſoin before appearance, that is to ſay, 
at the ſummons or attachment; nor after appearance, they ſhall 
have but one eſſoin, as the teſtatar ſhould haue had : ſo that all the 
executors do repreſent the perſon of the teflator as one perſon. 

And ibo the ſheriff do anſwer at the ſummons, that ſome of 
them have nothing whereby he may be ſummoned ; yet there 
ſhall be an attachment ewarded upon them. And if the ſheriff 
anſwer, that he hath nothing whereby he may be attached ; the 
great diſtreſs fhall be awarded, fo that at the great diſtreſs re- 
turned upon them, be or they that do firſt appear in the court 
ſhall anſwer to the plaintiff. And altho" ſome of them have 
appeared in the court, and make default at the day that 
great diſtreſi is returned upon the other ; yet neuertheleſs he or 
hey ſhall be put to anſwer, that firft appeared at the great 
difireſs returned. | 5 | 
And in caſe the judgment paſs for the plaintiff; he ſhall have 
his judgment and execution againſt them that have pleaded, 
according ta the law heretofore uſed, and againſi all other named 
in the writ, - of the goods of. the teſtator, as well as if they bad 
all pleaded. And it is to be underſtood, that if any in ſuch 
caſe will fue according to the law that hath been uſed hereto- 
fore, he may freely do it nottwithſtanding this fñlatute. 

36, In all actions brought by executors or adminiſtra- 


tors, upon contracts, bonds or other things made to the 


deceaſed 
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deceaſed, or for goods taken away in his liſe they ſhall 
pay no coſts by any ſtatute, Law of Ex. 462. 2 Bac. 
Abr. 446. | | 
That is to ſay ; coſts by the common law are not given 
in any caſe : and executors and adminiſtrators are not 
comprized within the ſeveral ſtatutes which in order to 
prevent vexatious ſuits do require other perſons to pay 
coſts in like caſes ; for executors and adminiſtrators can- 


not ſo well be ſuppoſed to intend vexXation, ſeeing that 


they ſue only in the right of another; and have not per- 
haps ſo perfect knowledge of the matter as their teſtator 
or inteſtate would have pad if he had lived. But as they 
are not to pay coſts, ſo on the contrary they are not to 
be allowed coſts; becauſe they are ſuppoſed to reimburſe 
themſelves any charges or expences they 2 have been 
at, in the account of the teſtator's or inteſtate's eſtate. 
2 Ath. 108. | | El Eons 

So alſo an executor defendant ſhall pay coſts ; and the 
judgment is, of the goods of the teſtator, if there are 
ſufficient ; if not, of the executor's own goods. Alſo, 
when he is defendant, and there is judgment for him, he 
ſhall have his coſts. 1 Bac. Abr. 517. 2 Bac. Abr. 446. 

H. 12 G. 2. Marſh and Yellowly. When an executor 
muſt declare as executor, he ſhall pay no coſts : but if 
the cauſe of action ariſeth in the time of the executor, 
and is therefore a matter within his knowledge, and for 
which he may declare in his own right, and need not to 
declare as executor ; he ſhall be liable to pay coſts. Str. 
682. 1106. 4 ; 

So where the thing in diſpute is matter, not of fact, 
but of law, and conſequently as much within the know- 
ledge of the executor or adminiſtrator as of the teſtator 
or inteſtate ; it hath been adjudged, that where judgment 
is given againſt the executor or adminiſtrator upon de- 
murrer ; they ſhall pay coſts. As in the caſe of Frazer 
and Moore, E. 1720. Bill by an adminiſtrator : The de- 
fendant demurs ; and the demurrer is allowed ; and thg 
bill is diſmiſſed with coſts; and ſo ſaid to be the conſtant 
courſe in equity, by the whole court of exchequer, 
Bunb. 63. | 

A. 3 G. Elwell againſt Quaſb and others. There were 
three executors one of which gave a warrant of attorney 
to confeſs a judgment againſt himſelf and his co- execu- 
tors; purſuant to which a judgment was entred againſt 
all the executors of the goods of the teſtator for the debt, 


and againſt the executor who gave the warrant of his 
1 | own 


—— 
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own goods for the coſts, Upon motion to ſet this aſides. 
it was held to be ill; for executors may plead. different 
| pleas, and that which is moſt for the teſtator's advantage 
1 ſhall be received. ne the ke. Es was ſet aſide. 
0 Str. 20. | 
| . Crutchfield and Scott. The queſtion was, 
if whether in an action by an executor, the defendant ſhould 
| be allowed to bring guoney into court. And on conſideration, 
it was held he might, and that the effect of it would be, 
not to make the executor pay, but only loſe his ſubſe- 
| quent coſts. And the ſame was allowed in the caſe of 
Baker and Turberville, M. 3 G. Str. 796. 

T. 7 G. 2. Caſwell and Norman, An executor brought 
error of a judgment after a deyaſtavit ; and the court held, 
he ought to pay coſts on affirmance. Str. 977. | 
H. 4 C. 3. Harris and Jones. On a queſtion, whe- 
ther an executor ſhould be permitted to diſcontinue, with- 
out payment of coſts, For the plaintiff executor, it was 
urged, that an executor ſhould not pay coſts in any in- 
ſtance excepting one, namely, where he had brought an 
action as executor, which he might have brought in his 
own name: But by the court; the giving an executor. 
leave to diſcontinue, is matter of diſcretion in the court : 
and they ought not to give him ſuch leave, in any caſe 
where he hath knowingly brought his action wrong, un- 
Jeſs he will conſent to pay coſts. Bur. Mansf. 1451. 

* Alſo, on a judgment of non proſequitur, for the executor's 
wilful delay, he ſhall pay coſts. Bur, Mans. 1584. 
But he ſhall not pay coſts on a nonſuit. 1b. 


— . — —— nn — 


| VI. Of the payment of debts by executors or 
| adminiſtrators. 


Ordinary liable, Y the ſtatute of Magna Charta, ch. 18. (which 
| lord Coke ſays is in affirmance of the common 
law) Where one indebted to the king ſhall die, the king fhall 
be firſt ſatisfied for his debt, and the reſidue ſhall remain to 
the executors to perform the teſtament of the dead And if no- 
thing be owing unto the king, all the chattels ſhall go to the 

| wſe of the dead ( ſaving to his wife and children their Os 

f art). 

f Upon which, lord Coke ſays, three things are to be 

obſeryed: 1. That the king by his prerogative ſhall be 

| preferred in ſatisfaction of his debt by the executors, be- 

1 fore any other. 2. That if the executors have ſufficient | 

to pay the king's dees the 1 that is to bear the coun- 

4 tenance, 


per ſons deputed by the ordinary to adminiſter the gocds of in- 


- 
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tenance, and fit in the ſeat of his anceſtor, or any pur- 
chaſer of his lands, ſhall not be charged. 3. If nothing 
be.owing to the king, or any other, all the chattels ſhall 
go to the uſe of the dead, that is, to his executors or 
adminiſtrators, ſaving their reaſonable parts to the wife 
and children as aforeſaid, | 

And by a conſtitution of Othobon : Since the uncertainty 
of death often deprives men of the opportunity of making their 
laſt wills, human piety acteih mercifully towards the deceaſed, 
by diſtributing their goods to pious uſes, fo that they follow and 
help them, and propitiouſſy intercede for them with the heavenly 
Fudge ; Therefore we, by our approbation confirming the provi- 


ſton heretofore made (as it is ſaid) by the prelates of the Ring- 


dow of England with the approbation of the king and barons, 
concerning the goods of ſuch as die inteſtate, do flriftly forbid 
prelates and all other whatſoever, to take or ſeize the goods of 
inteſtates, contrary to the proviſion aforeſaid. Athon. 121. 

Which proviſion John of Athon underſtandeth to be that 


which is made by the ſtatute of the 13 Ed. 1. c. 19. but 


this cannot be right; for this conſtitution was made 
ſeventeen years before that ſtatute. Gibſ. 478. But the 
proviſion meant, ſeemeth plainly to be the aforeſaid ſta- 
tute in the magna charta. | 7” 
And by a conſtitution of archbiſhop Stratford it is or- 
dered thus ; Foraſmuch as it happeneth ſometimes, that perſons 
dying inteſtate, the lords of the fees do not permit the debts of 
the deceaſed to be paid, out of their moveable goods; we do 
decree, that none ſhall —— do the ſame, en pain of the 


greater excommunication. Lind. 171. 
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2. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. The Executor and 


teſtates, ſhall have an action to demand and recover as execu- 
tors, the debts due to the perſon inteſtate, in the king's court, 


For to adminiſter and diſpend for the ſoul of the dead; and ſhall 


anſwer alſo in the king's court, to other to whom the ſaid dead 
per ſon was halden and bound, in the ſame manner as executors 
fall anſwer. And they ſhall be accountable to the ordinaries, 
as executors be in the caſe of te/tament, as well of the time paſt 


as the time to come. | | $2 
But before this act, action laid by the common law, 


againſt the deputies or committees of the ordinary, by the 
name of executors, but not by the name of adminiſtrators 
until this at, 9 Co. 30. | 

By the ſtatute of the 30 C. 2. c. 7. The executors and 


adminiſtrators of any perſon, who as executor in his own wrong, 
er adminiſtrator,” ſhall waſle or convert any goods chattels eftate 


gr 


adnuiniſtrators 
liable. 


Deviſee or heir 
at law of lands 
liable. 
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or aſſits of any perſon deceaſed io his own uſe, ſhall be liable 
and chargeable in the ſame manner, as their teſtator or inteflate 
evould have been if he had been living, 

And by the ſtatute of the 4 5 W. c. 24. Foraſmuch 
as it hath} been a daubt whether the ſaid Natute of the 30 C. 2. 
did extend to the exccutors and adminiſtrators of any executor 
or adminiſirator of right, who for want of privity in law 
were not before anſwerable nor could be ſued for the debts due 


from the firſt teſtator or inteſtate, notwithlanding that ſuch 


executors or adminiſtrators had waſted the goods and eſtate of 
the firſt teflator or inteflate, ar converted the ſame to their 
own uſe ; it is hereby declared, that all and every the executors 
or adminiſirators of ſuch executor or adminiſtrator of right, 
who fhall zwaſte or convert to their own uſe goods chattels or 
ef/tate of their teſtator or inteſtate, ſhall be liable and charge- 
able in the ſame manner as their igſtator or inteflate ſhould or 
might have been. 1. 12. 

Dr Swinburne ſays, If a teſtator by his teſtament doth 
charge his executor to pay his debts; the creditors, in 
reſpect of ſuch charge, may ſue for them in the eccleſiaſtical 
court. Swin. 19. | 

But this (as it ſeemeth) muſt be underſtood, where 
there are ſpecial words in the will ſo directing it; as if 
the teſtator leave to his creditor ſuch a ſum in lieu and 
ſatisfaction of his debt, or the like: Otherwiſe, the ſuit 
muſt be, (as for other debts) in the temporal courts. 

3. By the ſtatute of the 3 W. c. 14. Whereas it is not 
reaſonable or juſt, that by the prattice or contrivance of any 
debtors, their creditors ſhould be defrauded of their juſi debts 
and nevertheleſs it hath often ſo happened, that where ſeveral 
perſons having by bonds or other ſpecialties bound themſelves 
and their heirs, and have afterwards died ſeiſed in fee ſimple 
of and in maners meſſuages lands tenements and hereditaments, 
or had power to diſpoſe of or charge the ſame by their wills or 
teflaments, have (to the defrauding of ſuch their creditors) 
by their laſi wills or teſlaments deviſed the ſame, or diſpoſed 


thereof in ſuch manner, as ſuch creditors have left their ſaid 


debts : for remedy of which, and for the maintenance of jufl 
and upright dealing, it is enacted, that all wills and teſlaments 
limitations diſpoſitions or appointments, of or concerning any 
manors meſſuages lands tenements or hereditaments or of any 
rent profit term or charge out of the ſame, whereof any perſon 
at the time of his deceaſe ſhall be ſeiſed in fee ſimple in poſſeſ- 

n reverſion or remainder, or hath power to diſpoſe of the 
ſame by his laſt will and teſtament, ſhall be deemed and taken 
{ only as againſt ſuch creditors as aforeſaid their heirs ſucceſ- 
| | f ſors 


/ 
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fors executors adminiſtrators and aſſigns) to be fraudulent, and 
clearly abſolutely and utterly void fruſtrate and of none effect; 
any pretence, colour, feigned or preſumed conſideration, or any 
other matter or thing to the contrary nottwithſlanding. 1. 2. 
And in the caſes before mentioned, all ſuch creditors may 
have and maintain actions of debt upon their bonds and ſpe- 
cialties, againſt the heir at law of the obligor and ſuch deviſee 
Jointly ; and ſuch deviſee ſhall be liable and chargeable for a 


falſe plea by him pleaded, in the ſame manner as any heir ſhould 


have been for any falſe plea by him pleaded, or for not confeſſing 
the lands £ tenements to him deſcended. ſ . 

Provided, that where there ſhall be any limitation or ap- 
pointment, deviſe or diſpoſition, of or concerning any manors 


meſſuages lands tenements or hereditaments, for the raiſing or 


payment of any real and juſt debts, or any portions or Fro of 
money for any child or children of any perſon other than the 
heir at law, according to any marriage contract or agreement 
in writing bona fide made before ſuch marriage, the ſame ſhall 
be in full force ; and the ſame manors meſſuages lands tenements 
and hereditaments ſball be holden and enjoyed by every ſuch 


perſon, his heirs executors adminiſtrators and aſſigns, for whom 


the ſaid limitation appointment deviſe or diſpoſition was made, 
and by his truflee or truflees their heirs executors adminiſtra- 
tors and aſſigns, for ſuch eſtate or intere/t as ſhall be ſo limited 
or appointed, deviſed or diſpoſed; until ſuch debt or portions 


ſhall be * and paid, ſ. 4. 


And whereas ſeveral per ſons being heirs at latu, to avoid the 
payment of ſuch juft debts, as in regard of the lands deſcending to 
them they have by law been liable to pay, have ſold aliened or 


made over the ſame before any proceſs was or could be iſſued 
out againſt them; it is enacted, that in all caſes where any 


heir at law ſhall be liable to pay the debt of his anceſtor, in 


regard of any lands tenements or heraditaments deſcending to 
him, and ſhall ſell aliene or make over the ſame, before any 
action brought or proceſs ſued out againſt him; ſuch heir at 
law ſhall be anſwerable for ſuch debt, in an action of debt, 
to the value of the ſaid land Jo by him ſold aliened or made 


over; in which caſe all creditors ſball be preferred as in ac- 


tions againſt executors and adminiſtrators, and ſuch execution 
ſhall be taken out upon any judgment jo cbtained againſt ſuch 
Heir, te the value of the ſaid land, as if the ſame were his 


own proper debt; ſaving that the lands tenements and heredita- 
ments bona fide aliened before the action brought, ſhall not be 


 Hable to ſuch execution. ſ. 5. 


Provided, that where an action of debt upon any ſpecialty 
is brought againſt any heir, he may plead riens per deſcent at 
e the 
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the time of the original writ brought, or the bill filed again! 
him; and the plaintiff in ſuch action may reply that he had 
lands tenements or hereditaments from his ancęſtor before the 
original writ brought, or bill filled; and if upon iſſus joined 
thereupon it be found for the plaintiff, the jury ſhall inquire 
of the value of the lands tenements or hereditaments ſo deſcended, 
and thereupon judgment ſhall be given, and execution ſhall be 
awarded as aforejard ; but if judgment be given againſt ſuch 
beir by confeſſion of the action, without confeſſing the aſſets de- 
ſcended, or upon demurrer, or nihil dicit, it hall be for the 
debt and damages, without any writ to inquire of the lands 
tenements or hereditaments ſo deſcended. 1. 6. Fu 
Provided, that every deviſee made liable by this act, ſhall be 
liable and chargeable in the ſame manner as the heir at law by 


force of this act, notwithſtanding the lands tenements and he- 


reditaments to him deviſed ſhall be aliened before the action 
brought, 1. 7. | | : 
MH. 12 G. Buckley and Nightingale. An heir that 
hath lands by hereditary deſcent, ſhall not be liable for 
the debt of his anceſtor further than to the value of the 
lands deſcended': and as ſoon as he hath paid his an- 
ceſtor's debts to the value of the land, he ſhall hold the 
land diſcharged; otherwiſe he might be chargeable ad in- 
finitum. Str. 6686. Wy | | 
And if an heir is ſued upon a bond debt of his anceſtor, 
in which he is bound, and he pays the money; the ex- 
ecutor ſha]l reimburſe him as far as there are perſonal 
aſſets of the teſtator's come to his hands, if it is not other- 
wiſe ordered by the will. 1 Cha. Ca. 74. 2 P. Vill. 
175. 8 
. if a man mortgages land, and covenants to pay the 
money, and dies; the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied to exonerate the 
mortgage. 2 Salk. 449. . 
Vea, tho' there be no covenant in the deed for the 
payment of the mortgage money, yet the perſonal eſtate 
ſhall be liable in the hands of the executor. 2 Salt. 449. 
1 Vern. 436. | 
If a man dies indebted by bond, and ſeiſed in fee of 


divers lands, part of which he deviſes to one, and other 


part he permits to deſcend to his heir (not mentioning 
them in his will); the lands permitted to deſcend ſhall 


be firſt applied to pay the bond debts. And the reaſon is, 


becauſe the applying the deviſed lands to pay the bond 
debts, would diſappoint the will; which equity will not 
permit, if it can be avoided ; Whereas it no way diſap- 

he points 
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points the will to ſay, that the lands not mentioned ſhould 
be in the firſt place liable to pay the debts; Bur it ſeems 
it would be otherwiſe, if the teſtator had deviſed the lands 
to his heir at law; for tho' ſuch deviſe were void (as to 
the purpoſe of making the heir take otherwiſe than by 
deſcent), yet it ſhews the teſtator's intent, that the heir 
ſhould have the land ; and therefore it ſeemeth that the 


lands deviſed to one, and the other lands deviſed to the 


heir at law, ſhould in ſuch caſe contribute in proportion 
to pay the bond debts, Alſo, for the abovementioned 
reaſon, it ſeemeth that the lands permitted to deſcend to 
the heir at law, and not mentioned in the will, ſhall be 
applied to pay the bond debts, before a ſpecific legacy ; leſt 
otherwiſe the teſtator's intention ſhould be diſappointed, 
3 P. Will. 367. ou ts ; 

So where lands, upon which there was a mortgage, 
were deviſed to one, and other lands deſcended to the 


heir at law; it was decreed by the lord chancellor Hard- 


wicke upon great deliberation, that where the perſonal 
eſtate is inſufficient to diſcharge the incumbrance, the 
ultimate fund is the land deſcended to the heir at law: 


and altho' the creditor may come upon which fund he 


pleaſes, yet if he proceeds againſt the lands mortgaged, 
the deviſee may have his remedy over againſt the heir at 
law ; otherwiſe the mortgage might exhauſt the whole 
lands deviſed, and there would be no benefit in the will 
to the deviſee. 2 Att. 424—439. 

How far a charge upon lands for payment of debts, 
ſhall enure and be in force againſt purchaſers of thoſe 
lands from the deviſee for a valuable conſideration, hath 
been made a queſtion. As in the caſe of Elliot and Mer- 
riman, E. 1740. Thomas Smith became indebted to ſe- 
veral perſons by bond, and likewiſe by ſimple contract. 
In three of theſe bonds, Goodwin was bound with him as 
ſurety ; and afterwards Goodwin gave his own bond alone 
to one of the creditors, to whom Smith was bound in a 
ſingle bond. Smith being thus indebted made his will, 
and in the beginning of it ſays, ** My will is, that all my 


<6 debts be paid ; and I do charge all my lands with the 


© payment thereof.” After which, by another clauſe in 
the faid will, he gave © all his real and perſonal eſtate to 
«© Goodwin, to hold to him, his heirs, executors, admi- 
* niſtrators, and aſſigns, chargeable nevertheleſs with the 
« payment of all bis debts and legacies.” Of this will he 
make Goodwin executor. The teſtator died in 1724. 


Goodwin proved the will; and in that ſame year fold a 


freehold 
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| freehold eſtate of the teſtator's to Hunt; in the year fol- 


lowing fold a leaſchold of the teſtator's to Yhite ; and in 
1727 ſold another eſtate of the teſtator's, conſiſting of 
both freehold and leaſehold, to Merryman. In the ſeve- 
ral deeds, by which theſe eſtates were conveyed from 
Goodwin to the purchaſers, the will of Smith was recited ; 
and to one of thoſe deeds Elliot, a creditor of Smith, was 
a ſubſcribing witneſs. - Theſe lands were ſold in the 
neighbourhood by publick auction. At the time of theſe 
ſales, the creditors all of them either lived in the town. 
where Goodwin lived, or within three or four miles of it. 
During all this time, and. till the year 1730, the credi-. 
tors went on regularly, receiving their intereſt, which was 
at 51 per cent', of Goodwin. Goodwin was a ſolvent man 
till 1732, and then he became a bankrupt. In 1734, the 
creditors of Smith brought their bill, againſt the purcha- 
ſers of theſe lands, againſt Goodwtn, and againſt the aſ-- - 
ſignees under his commiſſion of bankruptcy, in order to 
have a ſatisfaction of their debts out of thoſe lands which 
were ſold by Goodwwin.—By the maſter of the rolls: It is 
almoſt impoſſible to make a determination in the preſent. 
caſe, but that it muſt fall out unfortunately on the one 
party or the other. The diſpute ariſing between credi- 
tors on the one fide, and purchaſers on the other, both 
theſe ſorts of perſons are intitled to the favour of this 
court; and in the preſent caſe, a misfortune muſt fall 
upon one of them, On whom it is to fall, is the queſ- 
tion, And this is a queſtion, that muſt ſo frequently 
have happened, that it is extraordinary to find no deter- 
mination directly in point. The caſe is this: Smith be- 
ing poſſeſſed of a real and perſonal eſtate, was indebted 
to ſeveral perſons by bond ; in three of which bonds, 
Gordwin was bound with him as ſurety; and he had con- 
tracted likewiſe ſome other debts ; and being thus in- 
debted he makes his will, and charges his real and per- 
ſonal eſtate with the payment of his debts and legacies, and 
makes his deviſee executor. It is true indeed, the words 
in the will do not amount to a deviſe of the lands to be 
ſold for payment of the debts; and they only import a 
charge upon them for that purpoſe. However, this is 
ſuch. a deviſe, as is within the meaning of the proviſo of 
the ſtatute of fraudulent deviſes, and does interrupt the 
deſcent to the heir at law. The teſtator died in 1724. 
Goodwin paid intereft for the debts regularly till 1730. 
Afﬀter the teſtator's death, three ſales of this eſtate were 
made by Goodwin ; one, of an eſtate which was intirely 

free- 
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freehold z; another, of an eſtate intirely leaſehold ; and a 
thiid, conſiſting of freehold and leaſeho}d both. The 
bill in general is brought by the creditors of Smith againſt 
the purchaſers, in order to have a payment of their debts 


out of the lands of Smith, which were fold to them by 85 


Goodwin.—W ith regard to the ſeaſehold eſtate, the caſe is 
ſo extremely plain that the fale of that muſt ſtand, and 
that the creditors cannot have ſatisfaction out of it, that 
it can admit of no manner of doubt. The executors are 
the proper perſons, that by law have a power to diſpoſe 
of a teſtator's perſonal eftate. It is indeed true, that per- 
ſonal eftate may be clothed with ſuch a particular truſt, 


that it is poſſible the court in ſome caſes may require 2 
purchaſer of it to ſee the money rightly applied. But 


unleſs there is ſome ſuch particular truft, or a fraud in 
the caſe, it is impoſſible to ſay but the ſale of the perſonal 
eſtate, when made by an executor, muſt ſtand ; and that 
after the fale is made, the creditors cannot break in upon 
it, I will now conſider the other ſales that have been 
made, and will examine them, firſt, upon the general 
rules of the court; and in the next place, upon the par- 
ticular circumſtances which this caſe is attended with. 
With regard to the firſt of theſe matters, the general rule 
is, that if a truſt directs that land ſhould be fold for the 
payment of debts generally, the purchaſer is not bound to 
ſee that the money be rightly applied. On the other 
hand, if the truſt directs, that lands ſhould be fold for 
the payment of certain debts, mentioning in particular to 
whom thoſe debts were owing ; the purchaſer is bound to 
ſee that the money be applied for the payment of thoſe 
debts. The prefent caſe indeed does not fall within either 
of theſe rules; becauſe here Jands are not given to be fold 
for payment of debts, but are only charged with ſuch 
payment. However, the queſtion is, whether that cir- 
cumſtance makes any difference: and [I think it doth not. 
And if ſuch a diſtintion were to be made, the conſe- 
quence would be, that whenever lands are charged with 
the payment of debts generally, they could never be dif- 
charged of that truſt without a ſuit in this court; which 
would be extremely inconvenient. No inſtances have 
been produced to ſhew, that in any other reipect the 


charging lands with pay ment of debts differs from the di- 
recting them to be (old for ſuch a purpoſe ; and therefore 


there is no reaſon that there itould be a difference eſta- 
bliſhed in this refpe&t. The only objection that ſeemed 


to be of weight with regard to this matter is, that where 


lands 
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lands are appointed to be ſold for the payment of debts 
generally, the truſt may be ſaid to be performed as ſoon 
as thoſe lands are ſold ; but where they are only charged 
with the payment of debts, it may be ſaid, that the truſt 
is not performed till thoſe debts are diſcharged. And fo 
far indeed is true, that where lands are charged with the 
payment of annuities, thoſe lands will be charged in the 
hands of the purchaſer ; becauſe it was to the very purpoſe 
of making the lands a fund for that payment, that it 
ſhould be a conſtant and ſubſiſting fund: But where lands 
are not burdened with ſuch a ſubſiſting charge, the pur- 
chaſer ought not to be bound to look to the application 
of the money, And that ſeems to be the true diſtinction. 
— Having thus conſidered the caſe under the general rule, 


 T will now confider it under the particular circumſtances 


that attend it. And the particular circumſtances are ſuch, 

as are far from ſtrengthening the plaintiffs caſe, but ra- 
ther the contrary. One of thoſe circumſtances is, the 
length of time the plaintiffs have lain by, without at all 
inſiſting on any charge upon theſe eſtates. Goodwin was 
a ſolvent man till his bankruptcy in 1732. Here have 
been three purchaſes of theſe eſtates, made at different 
times; one, in 1724; another, in 1725; and the third, 

in 1727. The firſt of them was made by Hunt, the ſe- 
cond by Mbite, and the third by Merryman. During all 
theſe tranſactions, the plaintiffs do not mention one word 
of their charge upon this eſtate ; but, on the. contrary, 
regularly received their intereſt of Goodwin, till the year 
1730. Tis true indeed, that there is no expreſs proof, 
that the plaintiffs knew of theſe purchaſes, but there is 
reaſon to imagine that they did. The purchaſes were 
made in the neighbourhood by publick auction. Some of 
the creditors lived in the ſame town that Goodwin did 
and all of them' lived within three or four miles of him. 


And Elliot, one of the creditors, was a ſubſcribing wit- 


neſs to one of the purchaſe deeds. The want of notice 
too, on the part of the purchaſers, is a conſiderable cir- 
cumſtance in their favour. It is indeed true, that they 


had notice that there were debts chargeable upon this 
eſtate; but it does not appear they knew to whom thoſe 
debts were owing. Another circumſtance is, that Good- 
"win was a co-obligor in three of theſe bonds, and to an- 


other of the obligees he afterwards gave his bond alone, 
which may well be conſidered as a ſatisfaction for that 
bond. By this it appears, that the creditors greatly re- 


lied upon Goodwin for their paymaſter; and there is not 
* much 


7 . - . 1 
ſon whregf, as ll the debts of fuch ;fators e reſted un- 
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mu h reaſon therefore, that they ſhould now be allowed 


to reſort to the teſtator's eſtate.” Upon the whole, Iam 
of opihion, that the plaintiff's bill muſt, be diſmiſſed, and 
even with cofts, as againſt Mbit; there being no manner 
of pretence for the plaintiffs. to come upon that eſtate, it 
being all leaſehold, and ſold to JYhite by the executor, 


who by law is the proper perſon intruſted to diſpoſe of the 


teſtator's perſonal eftate, However, with regard to the 
reſt of the defendants, I will, only diſmiſs the bill gene- 
rally, without coſts.— And ſo it was decreed. Barnard. 
Cha. Ca. 780 ATE n 


C7 7. 


nd other hereditaments to and for the declaration of their wills, , 
have by their laſt wills and leſtaments willed and declared ſuch t 


their lands tenements or ather hereditaments to be fold by their 


executors; as well for the payment of their debts, ptr formanct 


of their legaties, neceſſary and convenient finding of thetr wives, 


virtuous bringing up and advancement of their children to mar 
riage, and alſo for other charitable deeds to be done by their e. 


ecutors for the, health of their 77. ; and notwithflanding fuch 
truff and confidence 1 y them put in their ſaid executors, it 


hath oftentimes been ſeen, where ſuch laſt wills and teflaments 


of ſuch lands and other hereditaments have been declared, und 
in the ſame divers executors named and made, that after the de- 


ceaſe of [ſuch teſtatirs, ſome of the ſaid executors willing to ac- 


compliſh the truſt and confidence That they were put in by the 
faid teflator, have accepted and taken upon them the charge of 


the ſaid te) ment,” and have been ready to fulfil and perform all 
things contained in the ſame; and the reſidue of the fame ere- 
cutors, uncharitably, contraty to the truft that they were put 
in, heve refuſed to intermeddle in any wiſe with the execution 
of the ſaid will and teflament, or with the ſalt of ſuch dani fe 
willed to be ſold by the teſtator: Aud foraſnuch' ar d bargain 
and ſale of ſuch lands tenements ot other hereditaments'ſo wil- 
led by any perſon to be fold by Bil exttutbrs after his Alettyſe, ac- 
cording to the opinion of divers per ſons tan in no wiſe be good or 
1 the law, unleſs the ſame bargain and fale' be made by 

e whole number of the executors named for the ſame ; by rea- 


paid, to the great danger and peril of the fouls of ſueh tefta- 


tors, and to the great hindrance and many times to the utter un- 
doing of their creditors ; as alſo the legacies and bequeſts made 

by the teflator to his wife and children, and for other charitable 
decds to be done for the wealth of the ſoul of the ſame te/tator 
that made the fame teſtament * been alſo unper formed, as 


well 


Vol., IV. 


777555 having other perſons ſeiſed to their uſes of and in lands d 


4. By the ſtatute of the 21 H. 8. c. 4. Whereas divers Lands deviſed te 
IX „ ivers to be ſold 
for payment of 
ebts, one of 
hem may fell, 


I — . — ——— 3 
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tvell ta the extreme miſery of the wife and children of the /a i 
7225 as alſo to the let of performance, of other charitabli 
aceas for the wealth of the foul. of the ſaid teſlator, to the diſ- 
pleaſure of Almighty God: For remedy whereof \ it is enacted, 
that where part of the executors. named in any ſuch teflament of 
any ſuch perſon ſo making or declaring any ſuch will of any 
lands tenements or other hereditaments to be fold by his executors, 
after the death of any. ſuch teflator, do refuſe to take upon him 
or them the adminiſtration and charge of the ſame teflament and 
laft will wherein they be ſo named to be executors, and the reſt 


due of the ſame executors do accept and tale upon them the care 
and charge of the ſame teflament and laſi will; that then all 
\ bargains and ſales of ſuch lands tenements or other hereditaments 
fo willed to be ſold by the executors of any ſuch teflator by ſuch 


of the executors as ſhall accept and take upon him or them ſuch 
care or charge of adminiſtration of the ſame teflament, ſhall be 
as good and effeciual in the law, as if all the reſidue of the 
fame executors named in the ſaid teflament, fo refufing the ad- 
np as td the ſame te/lament, had joined with him or them 
in the making of ſuch bargain or ſale. 8 


* 


Tv what eb the 8. A man deviſed bis lands to be fold after his death, by 


heir may enter his executor. One tenders to him a certain ſum of mo- 


tor the conditien 
broken. 


ney for the lands, but not to the value; and the executor 
afterwards. held the land in his own hand two years, to 
the intent to ſell the ſame dearer to ſome other, and took 
the profits all this while to his own uſe. Here the execu- 
tor is to make the ſale as. ſoon as he can; and if he do 
not, the heir of the deviſor may enter: for he took the 


profits here to his own uſe, not as aſſets, But if a man 


deviſe, that his executor {ball ſell his land, there he may 
ſell at any time, for that be hath but a bare power and no 
P/ o 
A perſon ſeiſed in ſee, deviſeth the land to his execu- 
tors to pay his debts, and dies: if his executors pay not 
every debt which the teſtator owed upon demand, the 


heir of the. teſtator may enter for the condition broken; 


Frauflutent alie - 
nations to de- 
feat credit. 13. 


becauſe in law it is a deviſe upon condition. 1 Roll's Abr. 
But the chancery may relieve, upon the payment of 
ſuch debt afterwards. eee e 
6. By a conſtitution of archbiſhop Stratford, all who ſhall 
give away or alienate their goods upon their death beds, to de- 
feat their creditors, to their wives and children; and all who 
ſhall counſel the ſame, or alſit therein, or receive the ſaid 
goods j ſhall incur the penalty of the greater excommunication: 
and the giver all nat have chriſtian burial, And no ether 


proof 
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Proof ball be reguired, that the gift or alienation was mali- 
cious or fraudulent, but that enough doth not remain for the 


purpoſes aboutſaid.” Lind. 161. . 


And by the ſtatute. of 13 El. c. 5. For the avoidi ing of | 


fraudulent deeds or ather conveyances of lands or goods to de- 


fraud creditors. and athers, it is enacted, that every ſuch deed 
or conveyance ſhall (as againſt ſuch creditors) be void and of 


none effect. 

In the caſe en, and Jones, June 13, 17433 a huſ- 
da nd who had 17331 ſtock deviſed to him after mar- 
riage; veſts it in truſtees, for the benefit of himſelf for 


life, of his wife for life, and afterwards for the benefit of 


his children. By Forteſcue, maſter of the rolls: It is a 
fraudulent ſettlement as to creditors; but with reſpect to 


the wife and children, it is good as againſt the father, and 


even againſt a voluntary conveyance; but is void as to 
creditors. 2 Ak. 600. 
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7. By the ſtatute of the 43 El. c. 8. Kirafameh as 5 Fraudulent ad- 


is often put in ure to the defrauding of creditors, that ſuch per- 


ſons as, are to have the adminiſtration of the goods of others dy- 


ing inte/late tommitied unto them, if they require it, will not 


accept the. ſame hut ſuffer or procure the admini/tration to. be 
granted to ſome firanger of mean eſtate, and not of kin to the 
inteſlate; from whom themſelves, or others by their means, do 
rute deeds of gift, and authorities by letters of attorney, whereby 
they obtain the flate. of the. inteſtale into their hands, and yet 
aud not. ſubjef to any debts owing by the inteflate; it is en- 


ated, that every perſen who ſhall obtain, any goods or debts of = 


any perſon dying inteſtate, upon any fraud as is afereſaid or 
without ſuch conſideration as ſhall amount to the value of the 
fame goads ar debts, or near thereabouts (except it be in ſatiſ< 


faction of ſome juſt and principal debt of the value of the ſame - 


goods or debts to him owing. by the inte/late at the time of bis de- 
ceaſe), ſhall be charged, ſo far as thoſe goods and debts will 
ſatisfy, as executor of his own wrong. 


8. Aſſets are of two ſorts ; the one aſſets, by de ſcent, the 4 Aﬀets, 


other aſſets in hand. Aſſets by deſcent is, where a, man is 
bound in an obligation, and dies ſeiſed of lands in * 
ſimple, which deſcend to his heir, then his land ſhall be 
called aſſets '(afſez, ſatis), that is, enough or ſufficient to 
pay the ſame debt; and by that means the heir ſhall be 


charged, as far as the land ſo to him deſcended will , 


ſtretch. Aſſets in hand is, when a man in like manner 
indebted makes executors, and leaves them ſufficient to 


pay, or ſome commodity, or profit is come unto them in 
Tight of their teſtator; this is called allets i in their hands. 
Terms of t the Law. 


= | There 


miniſtrations to 


defeat creditors. 


. 
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There is alſo another diviſion” of aſſets; into legal mi 


equitable aſſets: Logal aſſets are ſuch às are liable to debts 
and legacies by the courſe of law ; equitable aſſets are en 
as are only liable by the help of a court of equity. 
So alfo there are real and perſonal aſſets: Real + afſers are. 


ſuch as concern the land; LEN Wenner en che 


perſonal eſtate r N Wonen 
Ik & mas deiſech lud fo 5e 2 ; neither the woksy 


thereof coming, nor the profits of che land for any time 


to be taken, fhall be acceunted as any of the goods and 
chattels of ſuch perſon deceaſed. 21 H. 8. c 5. n 
But if a man devifeth land to be ſold by one for pay 
ment of his debts and legaejes, and maketh the ſame per- 


fort his executor, and dies; the money made by ſuch per- 


ſon upon the fale of the land, ſhall be aſſets in bis hands. 


5 1 RolPs Abr. „ ous dowd ipods £4) ap > 


But otherwiſe it is, where the land is deviſed to be fold 
hy the executor and others; for there the money ſhall not be 
aſſets : for they are not truſted with it as executors. 1 
Roll' Abr. 920. That is, it fhall not be aſſets at law, 
but it ſhall be aſſets in equity. 1 r. Caf. Eg. 141. 

So land articled by the teſtator in his life time * de 
fold, is as money. 1 Salk: 184. Unzen 

If there is a mortgage for years (tho' never lo many), 
this is aſſets at law; becauſe the whole intereſt is not 
| wp from the mortgagor, the "reverſion in fee being 
eft in him: But if it is a mortgage in fee, it is only aſſets 
in equity, becauſe the legal 3 is gone out of the obli- 
Sor. Plunket and Penſon. Apr. 3, 174242].t..t:T: 

If there is a mortgage in 12 and two deſcents waſh, 
and there is more due on' it than the value of the land, 
and tho' the mortgagor ſays he will not redeem; yet it 
mall go to the executor, and not to the heir, the equity of 
redemption not being forecloſed or releaſed, een 


ha Grover, M. 1699. 2 Vern. 367. 


But if a mortgagee in ſee enters fer a forfeitiive;* ih 
after ſome years enjoyment"abſ6lutely ſells the land to 
J. S. and his heirs ; this eſtate ſhall not be looked upon 
as a mortgage in the hands of 78, but ſhall Bo to his 
heir, and not to his executor, "Cotta ——ͤ—— Res. Nl. 1684. 


1 Fern. 271. 


A man having Were Wertgeges one in fob; « on which 


he entred for a forfeiture, deviſed thoſe lands which were 
mortgaged in fee to his two daughters and their heirs, 
and the mortgages to them „ Nerd ini 


1 =; ſtrators. 


b of the mortgagor to fl it to tar beit or executor, 
| 3 
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ſtrators. One of the daughters died: her. ſhare of the 
lands which were mortgaged in fee, ſhall go to her, 
heir, and not to her executors ; for it was the teſtator's 
intent that thoſe lands ſhould paſs as a real eſtate, tho? 
between him and a mortgagor they were but a warigegæ. 
Noys and Mordaunt. H. 1706. 2 Vern. 581. | 
f the heir of the mortgagee forecloſes the mortgagor, 
yet the land ſhall go to the executor, unleſs the heir thinks 


fit to pay him the mortgage money; and then he may 


have the benefit of the mortgage. 2 Vern. 67. 


If the lands are deviſed to one for life, remainder to 
another in fee, and the lands are charged with the pay- 
ment of a ſum of money, either by a former deviſe, rent 


charge, or mortgage; the tenant for life ſhall contribute 
and pay a proportionable part of fuch ſum. Hayes dad 
Jags: MH ayGt. Ch. Ca: 229. 

And in the caſe of Corniſh and Mew, H. 27 C28 C. 2. - 
it was decreed, that the tenant for life ſhould contribute 
one third, and he in remainder two thirds to adam. 
1 Cha. Ca. 271. 

The ſame day in another cauſe, where a jointreſs was 
of lands mortgaged, it was decreed, that the jointreſs 
paying the mortgage, ſhould hold over till ſhe and her 
executors were repaid with intereſt. Bertue and Style, 
1 Cha. Ca. 271. 

Alſo where the mortgagee deviſed the mortgaged Jands 
to 4. for life, remainder to F in fee, and the mortgagor 
redeemed the land ; it was decreed, that 4 ſhould have 
one third, and B two thirds of the mortgage money. 
Brent and Bell. M. 1682. 1 Vern. 70: 

Lands in mortgage are deviſed to A for life, remainder 
to Bin fee. A dies, and a bill being brought againſt his 
executors, it was held, that tho' A in his lite time might 
have been compelled. to contribute one third towards pay- 
ment of the mortgage, in reſpect of his eſtate for life; 
yet his executor ſhall be obliged to contribute only in pro- 
portion to the time that A. his teſtator enjoyed it, Chat 


and Batteſon. 7. 1686. 1 Vern. 404. 
When upon a mortgage, money is made payable to the 


heir or executor; there, before the day or at the day of 


payment, the mortgagor hath election to pay it to which 
he pleaſes; but aſter the day of payment is over, and the 


mortgage forſeited by law; tho! equity doth give the 
mortgagor relief, ſo as upon the pay ment of the money, 
he ſhall have his land, yet equity ill not rey ive the elec» 


but 
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but then he ſhall be forced to pay it to the executor, be- 
cauſe it came out of the perſonal eſtate of the teſtator, 
and thither it ſhall return. But if in the mortgage nei- 
ther heir nor executor is mentioned; then after the death 
of the mortgagee, the law determines it to be paid to the 
executor. 2 Freem 20. e 


If a man is ſeiſed of an advotuſon in fee, and the church 
doth become void ; the void turn is a chattel : and if the 
| patron dieth before he doth preſent, the advowſon doth 
not go to his heir, but to his executor. Vatſ. c. . 

If the grant of the next avoidance be to one, his. 
| heirs and aſſigns; yet it is but a chattel, and ſhall, go 
to the executors : for where the thing it ſelf is a chat- 
tel, the word heirs ſhall not make it an inheritance. 


N & 10. PL, N 
AM. 4 G. 2. 3 and Tenge. Decreed, that an ad- 
vowſon in fee is aſſets in the hands of the heir for pay- 
ment of debts. And the decree was affirmed in the houſe 
of lords. Stra. 879. 3 P. Will. 39. | 

And in the caſe of Mſfaling and Miſifaling, Mar. 
5, 1746 ; lord Hardwicke decreed, that an advowſon 
in fee in groſs is aſſets by deſcent to ſatisfy ſpecialty 
debts ; and as to an advowſon appendant to a manor, he 
ſaid there could be no doubt, becauſe the manor it ſelf 
being aſſets, what is appendant muſt be aſſets likewiſe. 
3 Ath. 465. | | 


In the caſe of Oldham and Pickering, M. 8 V. It was 
adjudged, that an eſtate pur auter vie, although it be aſ- 
ſets (by the ſtatute of frauds and perjuries) for the pay- 
ment of debts ; yet it is not diſtributable, nor ſubje to 

the payment of legacies. 2 Salk 464. L. Raym. 96. 
| But by the ſtatute of the 14 G. 2. c. 20. I bereas 
doubts have ariſen on the ſaid flatute of frauds and perjurics, 
where no deviſe of eflates pur auter vie hath been made, to 
- whom the ſurplus of ſuch e/tates after the debts of fuch deceaſed 
owners thereof are paid ſhall belong, it is enadted, that fuch 
eftates pur auter vie, in caſe there be no ſpecial occupant there- 
of, of which no deviſe ſhall have been made according to the 
ſaid ads, or ſo much thereof as ſhall not have been ſo deviſed, 
Hall go and be applied and difiributed in the ſame manner as 
tbe perſonal eflate ef the teſtator or inteſlatle. 2 


Af an executor has a leaſe for years of land, of the va- 
lue of 201 a year, rendring rent of 10 1 a year; it is aſſets 
7 3 in 
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in his hands only * 101 over eee the oe "Oro. 
Abt ta ; 

If an executor. renew, "= ſhall chunt for, cho hats: 
leaſe as well as the old, for the benefit A the creditors. 


AGM g. 8s. 0 3 3 i 


Aſſets i in nd. are m in | England” and ſo, it hath 
been reſolved, that if the executor hath goods of the teſ- 
tator in any part of the world, he ſhall be charged: in re- 
ſpect of them. Cro. Ja. 55. 6 Co. 46. 

So an eſtate in the plantations is teſtamentary, and aſſet 


to pay has 2 hon 358. 


Bonds br e are no aſſers, until the money is 
* IF. 96.2 : 

If an executor recovers damages in treſpaſs for goods 
taken away in the life of the teflator ; this (when recovered) 
{hall be aſſets: nn he recovers it as executot. 1 Noll a 
Abr. 920, 88 e | | 

1 an executor recovers ; ( a$ eras) things in a ü 
by equity; theſe _ ſo recovered n _ © 
Anden bs 490 io 


A debt due from a an executor to 2  tedator, is aſſets | in 
Md to pay legacies." 3 Cha. Ca. 89. 


The intereſt which a maſter hath in a ſervant is not 
alte in the hands of an executor; for a ſervant whoſe 
maſter is dead, is legally diſcharged, and is not ſervant 
either to the heir or executor; but meet and honeſt it is, 
that one of them continue him in ſervice, till a fit time 
of providing for him a new maſter; and fit for him, not 
to depart ſuddenly. Went. 55. 

But the intereſt which one hath in an apprentice, is a 
chattel perſonal, and ſhall go to the executors. Law 25 
Teſt. 375, 379. Went. 55. 2 Bac. Abr. 416, 443. 

T. 17 C. 2, Walker and: Hall. An action was bruugbt⸗ 


againſt the executor, upon the coyenant of the teſtator 


to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved in arreſt of judgment, that this 
covenant was perſonal to the teſtator, and did not oblige” 
the executors, but only obliged the maſter during his life 


to teach the apprentice, But by the court: Ir obliged 


the executors; alſo; and they ought to ſee the apprentice 
taught his trade; and if they be 0 the trade, they 
> ""# * ought 
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ougbt to aſſign him to another that is of the trade, ſo that 
he may be taught according to the covenant. And judg- 
ment was n for the plaintiff, - I Lev. 4 


The intereſt in the liberty of a ee in execution 
for debt, is a chattel perſonal, and ſhall go to the exe- 
cant Pan Ty 378. 2 Bae. ieee 


17 an * puts in ſuit a . of 1001 fas NIE 
ance of covenants, and the parties ſubmit to an award, 
and. it is awarded that the obligor ſhall pay 501 in full 
ſatisfaction, and that the executor ſhall releaſe, which is 
done accordingly ; it is ſaid, that the executor ſha]l be 
taken to have aſſets to the value of the whole 1001 : and 
tho' by the award he was compelled to. releaſe, it was his 
own act to ſubmit to the arbitrament. 3 Leon, 53. 

——— an 98 upon an eſtate for Hide; is aſſves | 
in the hands of the heir: but the creditor cannot compel _ 
the _ to ſell it, wut mutt wait till it . I-Abr. Eg. 


Cale 27 5 
eee e 9. 15 there be a debt . tothe pings whales: will order 
perſonalty ſhalt it to be paid out of the real eſtate, that the other creditors 
be charged in aid may have a ſatisfaction for their debts out of the 8 
of each other. ſohal eſtate. 1 Vent. 455. 

A mortgage is a charge upon the: ah: eſtate, as 
well as upon the lands mortgaged ; and the perſonal eſtate 
is primarily liable: for a mortgage is a ene ben, and 
the land is only as ſecurity. 1 At. 487. +, 

If one dies indebted by mortgage and ſimple contri; 
and one of the ſimple contract creditors gets judgment 
of aſſets when they ſhall happen, and the executor ap- 
plieth the aſſets to pay off the mortgage; the ſimple con- 
tract creditors ſhall ſtand in the place of the mortgagee, 
as to what he hath exhauſted out of the perſonal aſſets; 
and this being only by aid of equity, all the imple 
contract creditors. ſnall come in equally with the 3 
that hath judgment. n and geen eye # 2718. 
2 Lern. 763. | 

So in the caſe; of Hafdeword and: Pope, 7. 19 34 it was 
decteed, that if a man deviſeth his lands to truſtees to 

pay all: his debts and dies indebted by ſpecialty and ſimple 
contract, and the bond creditors recover part of their 
debts out of the perſonal eſtate, and afterwards: they ap- 
ply to be paid the reſt of their bond debts out of the real 
rer deviſed for nn in this caſe, as the teſta- 

auge bor 
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tor intended all his creditors ſhould be equally paid their 
debts, the bond creditors ſhall not come in upon the 
land, until the ſimple contract creditors have received ſo. 


much thereout, as to make them equal, and upon the 
level with the bond creditors, in reſpect of what they re- 


ceived out of the perſonal eſtate. It was alſo decreed, 


that where one gives a ſpecific, or even a pecuniary lega- 
cy, and deviſeth lands to pay his debts; if a ſimple con- 
tract creditor comes upon the perſonal eſtate, and ex- 
hauſts it ſo far, as to break in upon the ſpecific or pecu- 
niary legacy, theſe legatees ſhall ſtand in the place of the 


- creditors, to receive their ſatisfaction out of the fund 


raiſed by the teſtator for the payment of their debts : But 
where a man dies indebted by 'bond, and Jeaves a per- 
ſonal eſtate, and deviſeth Janes to cne in fee, and gives 
ſpecific legacies, and the creditor by bond comes on the 
perſonal eſtate to be paid his bond; the ſpecific Jegatees 
ſhall not ſtand in the place of the bond creditor, to charge 
the land devifed, becauſe. the deviſee of the land is as 


much a'ſpecific deviſee, as the legatee of a ſpecific lega- 


cy. And in this cauſe the lord chancellor ſaid, that the 
perſonal eſtate is the natural fund for payment of debts, 
and which as againſt creditors, unleſs they pleaſe, the 
teſtator cannot exempt ; but againſt the deviſee of his land 
he may, by appropriating his land as a fund for pay- 


ment of his debts; but even in that caſe, according to 


the general rule, there ought to be expreſs words to ex- 
empt the perſonal eſtate from the debts, or at leaſt very 
plainly ſhewing this to have been the intention of the 
teſtator. 3 P. Will. 322. „ | | 
So where a man deviſeth all his freehold houſes lands 
and hereditaments to truſtees, to hold to them in truſt, 
that the freehold eſtate ſhould be ſubject to, and be fold 
and diſpoſed of by them, for payment of his juſt debts; 
and after diſpoſing of ſome particular legacies, he gave 
to his nephew the reſt and reſidue of his goods, chattels, 
debts, rights, credits, and perſonal eſtate not before diſ- 

ſed of. Hereupon the queſtion was, whether the per- 
onal* eſtate ſhould be firſt applied to the payment of the 
debts, notwithſtanding the real eſtate was expreſly deviſed 
for that purpoſe. The counſel for the defendants (who 
were the truſtees and reſiduary legatee) inſiſted, that the 
real eſtate being not only made ſubject, but directed to be 
ſold for payment of the debts, the perfonal eſtate ſhould 


not be applied for that purpoſe. But by the whole court 
of exchequer, Here being no negative words to exclude 
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the perſonal eſtate from being applied for the payment of 
debts, that ought firſt to be applied for the benefit of 


the heir at law (who was the plaintiff); and decreed ac- 
cordingly. Bunb. 302. 


In what caſe 


both executors 
ſhall be charged, 
where one only 


Hath aſſets. 


And by the lord chancellor Hardwicke, in the caſe of 
Walker and Fackſon, Jul. 22. 1743; upon a. rehearing at 
Lincoln's inn hall : The general rule is, that the. perſonal 


eſtate ſhall be firſt charged with payment of debts and lega- 


cies, and the teſtator cannot exempt it from being liable to 
his debts, as againſt creditors; but as between heir and exe- 
cutor, he may charge them upon any other fund which 
is not primarily liable, and diſcharge the perſonal eſtate. 
There are ſeveral ways, by any of which a man may give 
his real eſtate for payment of his debts; as, firſt, to truſ- 
tees; ſecondly, by way of charge in equity, which the 


court of chancery will decree to be performed; or, third- 


ly, he may direct that his real eſtate may be ſold for pay- 
ment of his debts : but let him do which way he pleaſes, 
none of theſe ways will make the real eſtate firſt charge- 
able, if there be not in the will, either expreſs words, 'or 
a manifeſt intent to diſcharge the perſonal eſtate, but it 
ſhall be firſt liable. Bunb. 302. 1 Wilſon, 24. 8 
And in the caſe of Bridgeman and Dove, Nov. 27, 
1744; By the lord chancellor Hardwicke: I know of 
no authority where the words, I make my real eſtate 
liable to pay my debts”, will exempt the perſonal eſtate 
without any ſpecial exemption of perſonal eſtate. Nor 
has the court ever ſaid, that perſonal eſtate ſhall be ap- 
plied only to pay legacies, and not the debts. Nor will 
making a particular eſtate in land liable to pay debts 


exonerate the . perſonal eſtate, becauſe it is the natural 


fund for payment of debts. Suppoſe a man deviſeth a 
real eſtate liable to the payment of debts, and ſubject to 
thoſe debts gives it over to another, or what remains after 
the payment of debts, which is all one ; if there are not 
expreſs words to exempt the perſonal eſtate, it ſhall be firſt 
applied in exoneration of the real eſtate, 3 Ath. 202. 
10, In an action of debt againſt two executors, if they 
plead ſeverally by ſeyeral attorneys fully adminiſtred, and 
the jury find that the one hath aſſets, and that the other 
hath not any aſſets; the judgment ſhall be only againſt 
him who is found to have aſſets, and that the other who 
had not aſſets ſhall go quit. 1 RelPs Abr. 9129. 


But where two executors join in an acquittance, but 


one only receives the money; both are chargeable for it 
as to creditors, who are to have the utmoſt benefit of the 
law : but the actual receiver (it is ſaid) is only charge- 
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able as to legatees or perſons claiming under diſtribution z 
for the ſubſtantia] part is the actual regeiving of the mo- 
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ney, and this only is regarded in conſcience. By Har- 
court lord chancellor. M. 12 An. Churchill and Hopſon. 
1 Salk. 318. 
11. Generally, if the debts are in equal degree ; the exe- What debts to 


cutor _ give the preference unto which he will. 


ded. 4 


10 be fiiſt ſatisßed, 


So _ if all the goods, are but 20 l, and debts are due 
to two by obligation, each of 20 1; the executor may pay 
which of them two he will. Br. Executor. 172. 

But in this caſe the chancery will ſometimes inter- 
poſe ; ; becauſe this power may be an inlet to fraud. 10 
Mod. 490. 

In like manner, the executor may allow unto himſelf 
his own debt in prejudice of other debts in equal degree; 
provided. that he hath made an inventory, and provided 
he be not executor of his own wrong.  Swin. 459. 2 Bac. 


Abr. 435. 


(But an executor of his own wrong ſhall not 


in any caſe be permitted to retain. 3 Flachſl. B. 3. c. 2.) 
And this remedy of retainer is by mere act of law, 
and grounded upon this reaſon ;, that the executor can - 


not, 


without an apparent abſurdity, commence a ſuit 


againſt himſelf as repreſentative of the deceaſed, to 
recover that which is due to him in his own private 
capacity: but, having the whole perſonal eſtate in his 
hands, ſo much as is ſufficient to anſwer his own de- 
mand is, by operation of law, applicd to that particular 
purpoſe, Elſe, by being made executor, he would be 
put in worſe condition than all the reſt of the world 
beſides, For, tho' a rateable payment of all the debts 
of the deceaſed, in equal degree, is clearly the moſt 
equitable method, yet as every ſcheme for a, propor- 
tionable diſtribution of the aſſets among all the creditors 
hath been hitherto found to be impracticable, and pro- 
ductive of more miſchiefs than it would remedy, ſo that 
the creditor who firſt commenceth his ſuit is-intitled to 
a piferenc@in payment; it follows, that as the execu- 
tor can commence no ſuit, he muſt be paid the laſt of 
any, and of courſe muſt loſe his debt, in caſe the eſtate 
of his teſtator ſhould prove inſolvent, unleſs he be al- 


lowed to retain it. 


But the executor ſhall mot retain 


his own debt, in prejudice to thoſe of a higher degree; 
for the law only puts him in the ſame ſituation, as it 
he had ſued himſelf as executor, and recovered his debt ; 
which he never could be ſuppoſed to have done, while 
gebts of an ** nature ſubſiſted. 3 Blech. N 


But 


| TU its. 9955 Payment of debts. | 
But if the debt of one creditor be payable at a future 
diy, and of another creditor preſently ; the executor can- 
not prefer ſuch future debt, arid pay it before the day of 
payment comes, and leave the other unpaid; © But after 
the day happens, he may prefer either; unleſs in caſe of 


2 ſuit commenced before the day. Went. 142. 


But amongſt executors themſelves, or joint adminiſtra- 
tors; one executor or adminiſtrator may not prefer his 
own debt, before the debt of another executor or admi- 
niſtrator, being in equal degree. Thus in the caſe of 
Chapman and Turner, in chancery, Feb. 26. 1738. Two 
bond creditors, A and B, took joint letters of adminiſtra- 
tion. A got into his hands beſt part of the aſſets, and 
retained for his own debt againſt B. On a hill, for an ac- 
count, the queſtion was, whether A by this had got ſuch 
a legal advantage, as to be intitled to keep the aſſets, and 
ſo B lofe his debt ? By the maſter of the rolls: The 


wule of this court in cafes of retainer is, Unleſs the party 


can ſhew a legal cauſe to retain, we never give it him; 
if be can ſhew a legal right, we never take it from him. 
The queſtion then is, whether at law this be a good re- 
tainer? At law, no doubt, an executor or adminiſtrator 
hath a right, in caſe of debts in equal degree, to prefer 
one to another, and to retain for his own in the firſt place 
againſt any other creditor ; and the reaſon is, becauſe if 
a retainer were not allowed, an executor in caſe of a de- 
ficiency of afſets would have no poſſible way of obtaining 
ſatisfaction for his debt; for at law there is no ſuch thing 
as ſplitting of debt, or making a ratable proportion, and 
therefore he' cannot come in upon an average with the 
reſt of the creditors, nor has the advantage of another 
creditor, who by bringing his action in due time may re- 
cover his debt, tho' there be not enough aſſets at laſt to 
anſwer all demands upon the teſtator; for he cannot ſue 
himſelf. So that this privilege of retainer is founded on 
the policy of the common law, that executors may not 
be deprived of one advantage without having anole in 
lieu of it, and that they may not be in Nd con ion 
than all mankind beſides. But this is not a cafe between 
an executor or adminiftrator, and a cieditor; but be- 
tween two joint adminiftrators, who are both in the ſame 
condition in all reſpects. No authority hath been cited 
in this'caſe, to ſupport a retainer by one adminiftrator 
againſt the other, not do J ſee how there ever could be 
one; becauſe an adminiſtrator can bring no fort of action 
again dis companion, wherein this point might have 


* 
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been ſettled at law. Neither doth the reaſon of the lau 


juſtify ſueh a retainer ; for adminiſtrators! are confidered 


but as one perſon in law; the poſſeſſion of the one is the 
poſſeſſion of the other; the receipt of one is the receipt 
of the other; and therefore the retainer of one muſt be 
conſidered as the retainer of the other; and muſt enure 
for their mutual benefit in the diſcharge of the debts of 
both in proportion. Then the conſequence would be 
very bad, were a retainer allowable in this caſe; for ad- 
miniſtrators muſt fight for the aſſets, if getting the ſole 

oſſe ſſion would intitle either to a ſeparate right in them, 
So that, as no legal right of retainer has been ſhewn, the 
rule muſt take place; that he who cannot retain in law 
cannot in equity. The plaintiff is intitled to an equal 


Adiſtribution of the aſſets, being an equal creditor, accord- 


ing to conſcience and equity; and the defendant' muſt be 
decreed to account. Vier Executors. D. 2 


Another difference, where debts are in equal degree, i 
ſaid to be, that regularly that debt ſhall be paid firſt for 


which ſuit is commenced, and not that for which no ſuit 
is commenced z for after a ſuit begun, the executor (it 
hath been holden): may not excuſe himſelf by any votun- 
tar) payments, 2 Cha. Ca. 201. 2 Vern. 6. 

er it is ſaid, that the executor, before notice of fueh 
ſuit; may pay any other creditor in equal degree; and 
then plead, that he hath fully adminiſtred before notice. 
Br. Executors. 43. Went. 146. 

And in the caſe of Maſon and Wi lliams, it was held by 
Cowper lord chancellor, that pending a bill» in equity 
againſt an executor, or after a decree quod computet, an 
executor - -may- pay any other debt of a higher nature, or 
-as' high a nature, if there be /zgal aſſets; but if he hath 
only equitable aſſets, then the court of chancery will not 
indemnify him, and ſuffer him to prejudice m 
"the firſt ſuitor. 2 Salt, 507. 

If there be two creditors in equal degree; and both fae'; 
ib the exegutor doth by covin help the creditor which 
began his uit laſt to his judgment or execution firſt, 


there be no aſſets left to pay the other creditor, he muſt 


be ſatisfied out of the executor's own: eſtate, if this covin 
be proved againſt him. But the confeſſion of an action 
the executor, where there is a real N is no covin: 
2 fuch recovery by confeſſion is a good plea for the 
© Executor againſt another creditor. Swin? a. 459... 
In the caſe of Jiſepb and Mott, M. 1697 A. 


made his will, and died indebted to ſeveral perſons hy 
Kain. bond, 


P — — — = Pl — 8 ro 
— = — . —— — — lr — 
AGES — 2 — 2 — — — — — 
— — —— 3 206 - _ — - — -- Au = 
5 tg - — 2 ” 
SIE” £ —_——_— * 2 


EN IC rage —— 
— — — 
— "96 


— 
— oe. 


— ————— — 
. . =+ 


— 2 ene 


11 , 
. 
M7 
* ah 
1 
by 
7 
4 i 


—U 
ere. ey Open + 


— 


— —— 


wp Oc 
x 
1 


» — - * 
— - —— , 
. A acct. ie Ee a 
— + — 6 N 
FO — — _ * > — - * 4 
— 


— —  — — 
F yes ty 
. PEAK 
— — 


AF — op 
Je : 
— — = 


Ts. Payment of debts; 
bond, more than his perſonal eſtate would pay. A bond 
ereditor brought a bill againſt the executor, to have a 
diſcovery and account of the petſonal eſtate, and a ſatis- 
faction for his debt. At the hearing, the executor made 
default; ſo there was a decree againſt him for an account 
and ſatis faction out of the aſſets, unleſs cauſe ſhewed : 
Before the decree: was made abſolute, another bond cre- 
ditor of the teſtator brought an action at law againſt the 
executor, upon a bond. He appeared, and becauſe he 
could not plead this decree at law, ſuffered judgment to 
go againſt him by default. And the account being car- 
Tied on before the maſter, it was; doubted whether he 
ſhould allow this judgment on the account, The maſter 
of the rolls was of opinion, that the decree muſt be pre - 
ferred. And it coming to be reheard before the lord 
chancellor, he was of the (ame opinion. Prec. Ch. 79. 
But in the caſe. of Dar/fon and the earl of Orford, H. 
6701. After a bill filed in chancery, againſt an execu- 
tor for a diſcovery of aſſets, and anſwer put in, the exe- 
cutor voluntarily. paid a bond debt without ſuit. The 
cauſe proceeded; to a hearing, and an account was de- 
creed. And the queſtion was, whether this voluntary 
payment, pending a ſuit here, ſhould be allowed on the 
account. And the lord keeper Wright thought the pay- 
ment ought to be allowed; but this being a point of con- 
ſequence, he ordered precedents to be ſearched. After- 
wards, 3 June, 1702, on precedents produced. on both 
fides his lordſhip ſeemed to be of the ſame opinion, but 
ſaid the caſe of Joſeph and Moit was a precedent againſt 
him, but thought that to be a direct change of the law. 
The next day (upon conſideration of the precedents) his 
lordſhip ſaid he was bound up by them, and therefore de- 
creed the payment (being voluntary) to be diſallowed; 
but ſeemed to diſapprove of the caſe of Jeſeph and Mott, 
where the judgment at law was fairly obtained. After- 
wards; 21 Nov. 1702, this decree was reverſed in the 
houſe of lords, and the payment allowed. Prec. Cha. 188. 
rr ed. 
So in the caſe of Haring and Danvers, M. 1715. The 
plaintiff, a ſimple contract creditor of the teſtator, brings 
an action on a ſpecial original againſt the executor, in 
order to recover his debt. The other ſimple contract 
creditors offered the plaintiff to come in for his propor- 
tion of his debt with them; but having firſt filed his ori- 
ginal, he inſiſted on his whole debt, in preference to the 
"reſt; Upon which, the executor and the other ſimple 
n bs 4 ciontract 


dutlis. Payment of debts./ 
tontra& creditors entered into | articles, agreeing, that 
firſt the executor ſhould be paid his debts, and then that 


all the ſimple contract creditors ſhould + or tt the 


aſſets amongſt them, excluſive of the plaintiff. ' And in 
order to bar the plaintiff at law, the executor gave judg- 
ment in the-ſeyeral"quantum meruits brought by the other 
ſimple contract creditors, for the ſeveral ſums which were 


laid as damages in the declarations, without aſcertaining 


the damages by writ of inquiry, but thoſe damages wers 
ſo laid as not to exceed the real debt. Upon this, the 
plaintiff brought his bill. But the maſter of the rolls 
diſmiſſed the bill without coſts, it being a hard caſe; 
but afterwards, on. conſideration, he gave coſts. And 
the decree was affirmed by the lord chancellor. The 
maſter of the rolls ſaid, if the plaintiff defired it, he 
would ſend it to the maſter to ſee whether the judgments 
confeſſed to the other creditors be more than their real 


debts ; but the plaintiff not thinking it worth his while, 2 


the court decreed as above. 1 P, Vill. 295. 

In the caſe of Barker and Dumeres, Jan. 29. 1740. Ro- 
Bert Dumeres died inteſtate, and on his death Edibard Du- 
meres, who was. a relation of his, applied for adminiſtra- 
tion. Barker, who was a creditor of Robert by bond, 
oppoſed the granting of the adminiſtration to Edward, by 
reaſon of his inſufficiency, and bis intention of Boing 
over to Jerſey. However, adminiſtration was granted to 
him. This adminiſtration was in ſome meaſure, oranted 
to Edward by the leave of this court. Barker had en- 
tred a caveat againſt its being granted to him, tho” that 
caveat was afterwards withdrawn. But as there were 


theſe objections againſt him, Barker filed his bill againſt 


Him the Ziſt of October laſt, for the payment of his 
debt; and prayed that he might give ſecurity ew 
that determination, His anſwer came on the 27th of the 
next month ; and an order was made that he ſhould find 


ſuch ſecurity, which he accordingly did. After this Mer- 


7y, who was another bond-creditor to the inteſtate, brought 
His action at law againſt Edward, and Edward confeſled a 


Judgment to him in michaelmas term in that ſame year in 


40 l. This occaſioned Barker's bringing his action 


at law agaipſt Edward, upon the ſame bond for which 
the bill was brought here; in order that Edward might 
| Hot confeſs, judgment to other perſons, before he could 
get judgment againſt him. As ſoon as this action was 
brought, a motion was made on the part of Edward, 
praying that Barker might make his election, which court 


he 
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Mills. Payment of debts.. 


he would proceed in, whether at law or in equi 


the lord chancellor Hardwicke: It is very true, 92 it is 
the general rule of this court, that a perſon ſhall not be 
allowed to proceed both at law and in equity, for one 
and the ſame demand, at one and the ſame time. But 

notwithſtanding that, it is as certain, that by the ancient 
courſe of the court, a perſon was allowed to bring his 
action at law againſt the repreſentative of the deceaſed, 
and at the ſame time'to bring his bill here in order to 
have a diſcovery of aſſets; tho” now it is eſtabliſhed, that 
if the party roceeds in equity againſt ſuch repreſentative 
his bill mult be both for a diſcovery of aſſets, and a ſa- 
tisfaction for his debt; and he ſhall not be allowed to 
proceed both at law and in equity. And Where the arty 
has proceeded in both courts, ſeveral orders have ig 
requiring him to make his . F. But where the cour 


© 


ſees that the repreſentative is confeſſing judgments, that 


is a reaſon (and in my judgment ſhall always be a reaſon) 


| that the court will not require the party to make his elec- 


tion. The courts of law diſtinguiſh. the caſe of execu- 


his conſenting not to con 


tors, in inſtances ſimilar to this, from other caſes. There- 
fore tho? the conſtant courſe of thoſe courts is, on rea- 
ſonable circumſtances, to give a defendant farther time 
to plead, than he is obliged to plead in by the ſtrict rule 
of the court; yet when an executor applies for this fa- 
your, the time for pleading, pal! not he lied: but by 
s conſe! nfels judgments in the mean time, 
"Tis, indeed true, that an executor | in ſome i ſtances may 
honeſtly confeſs judgments .to other creditors; as where 
he does it to prevent his being doubly charged, or the 
like : but when this court ſees, that he'doth this in order 
to elude its orders, the court, will never permit it. Now 
what is the nature of the preſent caſe? The original bill 
Was filed the 31ſt of ORQober laſt. The anſwer of Ed- 
ward came in on the 27th of November following. Ane 
in the beginning of michaelmas term here is a judgment 


confeſſed by Edward to Merry, in 40001. The admi- 


niſtration it ſelf was in ſome meaſure granted to Edward 
by leave of this court. Barker had entred a caveat 
againſt its being granted to him, tho' that caveat was af- 
terwards withdrawn. The proper order for the court to 
make in this caſe is, that Barker make a ſpecial election. 
namely, to proceed at law to recover judgment there, and 
to proceed in this court for a difcoyety, and an account 
af afſets, but that he ſhall not be at Liberty to take out 
. JJ ͤ Ten” © "S- 
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execution upon the judgment without leave of this court; 
And it was ordered \accordingly. Barn. Cha.- Ga. 


277 8 
iba By the ſtatute of the 30 C. 2. . 3 The boi Forfeiture for 
ture for not burying in woollen ſhall be paid out of the'eftate 3 wo 
of the perſon” deceaſed ; before any /latate, A. a 2 : 
6%, or other duty hf euer. ſ. 4. F | 
. Next the funeral expences ſhall be AY 11 Funeral en- 
2 in Shelly's caſe, T. 5 M. it is ſaid, that in ſtrict· pences. 
nels, no funeral expences are allowed acoinit a creditor, 
except for the coffin, ringing the bell, parſon, clerk, 
and bearers fees; but not for pall or ornaments. 1 Salk, 
196. [Perhaps the expences of the ſhrowd, and digging 
the! grave ought alſo to have been added.] 
In general, it is ſaid, that no more than: 40 5 for 
funeral expences, ſhall: be e againſt creditors; 
3 Att. 249. 4 
14. By the ſtatute of on 17 Gi, 24:6; 38. If any over Overſeer of the 
ſeer of the poor ſhall die, his executors or adminiſtrators ſhall Poor dying, 
within forty days after his deceaſe, pay out of the affets all mo- 
ney remaining due, which he received by wirtue of his offices 


: before any of his other debts are paid. 1. 3. 


15. Next to theſe, as it ſeemeth, come #the charges af Charges of pro- 
the probate of the will, or of the letters of adminiſtra- ee 
tion. | 
16. Next, debts os by the teſtator to the king are to Debts due to the 
be diſcharged ; and it is not in the choice of the exe- king on recold. 
eutor, to prefer any other debt due to ny ante enen 


"| 


455. 
| Which muſt 'be underſtood of ſuch debts as are ane to 


the king only by matter of record, and not of ſums of 


money due to the king upon weod- ſales, or ſales of his 
minerals, for which no obligation is given; or of amerce- 
ments in his courts baron or courts of his honours, which 
he not courts” of record; or/of fines for copyhold eſtates 
there; or of forfeitures to the crown of debis by: contract 
due to any ſubject by outlawry-or attainder, until office 
thereupon found. Stoin. a. 4 55, 450+ 2 Bac. An 
4 . „ 
| Ls By the ſtatute of the o An. c. 10. 22 due to * Debts due to the 
oft office for letters, Jhall be eg. in . ee, * wy pott office, 
debt due to any private perſon.” 1. 30. © 

18. Next, debts due to . Weed upon judgments Jadgments, 


againſt the ecdaſtgo in his life; and after thoſe, debts 


updn gh (altho' by- mere confe ion, and without 
'Vor. IV. n iin 25 M l 4 defence) 
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wins. Payment Sens 


defence) againſt the executor or adminiſtrater for the 
debts of the deceaſed. Law of Ex. 39. Treatiſe: of Ex. 
1 12. 

But it is ſaid, that the executor is not bound to take 
notice of judgments againſt the teſtator in his life, wita- 
out being made acquainted therewith by the creditors z 
for the executor is no way privy to his adts. 1 And. 159. 

But in the caſe of Littleton and Hibbins, M. 42. El. it 
was adjudped, that executors at their peril ought: to take 
notice of debts upon record. Cro. El. 793. ; 

In the caſe of Paterſon and Huddleſton, T. 2. G. 2. Fug 
actlon of debt upon @ bond was brought againſt the de- 
fendant as executor. The defendant pleads a recovery 
againſt him already hndes in a plea of debt, and that he had 
no notice of this bond at that time, and that there was 
no more in his hands than would fatisfy this recovery. 
oy” this the plaintiff demurs. The court obſerved, 
that it did not appear but that this recovery might be in 
debt upon bond, or other matter of as high nature, and 
then undoubted]y the plaintiff: ought to be barred. But 
bowever, if the recovery was upon a-fimple contract, they 
were unanimouſly of opinion, if the defendant had no 
notice of the bond, that the recovery would be a good 
bar. They faid, in this conſiſts the difference, between 
duties of a private nature, and duties upon record; for 
; thoſe executors are bound to take notice of at all events, 
- but theſe they need not, where a ſuit js commenced againſt 
them to recover debts of an inferior nature. They ſaid 
alſo, that there is no occaſion that executors ſhould bold 
out a ſuit to the laſt, before they make ſuch payments; but 
if an action is taken out againſt them, it is the ſame. But 
if an executor makes a voluntary payment of a debt by 
. imple contract, where there are not aſſets to ſatisfy the 
bond debts, it is otherwiſe, though he hath no notice: 
for there are many caſes, where a man's voluntary act 
ſhall prejudice him, where the neceſſity of law would not. 
Upon the whole, Judgment was given for the nen 
1 Barnard. 186. 

If the judgment is ſatisfied and is only kept on foot 
to wrong other creditors, or if there be any defeaſance of 
the judgment yet in force; then the judgment will not 
avail to keep off other creditors from their debts, Tre 
2. 456. 2 Bac. Abr. 433. 

And of two judgments, he who firſt ſues execution 
muſt be preferred; but before, it is at the election of the 


executor to pay which he will firſt: Only a. judgment 


in 


_ Wills. Payment of debts, 


in a foreign country, as France, is to be conſidered but ” 
a ſimple contract. Treat. of Eg. 112. Swin. a, 436. 
Andi it is not neceflary, that the judginent be limited 
to the courts at Weſtminſter ; but if it be obtained in 
any court of record, which hath power to fold plea by 
charter or preſcription of debt above 408, it is ſufficient, 
For tho? upon ſuch a judgment execution cannot there be 
had, but of ſuch goods as are within the Juriſdiction of 
that court; yet if the record be temoved into ehancery 
by a certiorari, and there by mittimus into one of the 
benches, then execution may be had upon any goods in 
any county of England. Swin, a, 456. 

But a judgment not deggered, as by the 4 & [= W. G. 
20. Hall not affect any lands as to purchaſers or mortgagets ; 


or. bave any preference againſi heirs, executors, or adminuſtra< 


tors, in the adminiſtration of t the eflates of their ance/lorss teſe 


| rey or inteſtates. | 


| Which act, in order to render more eaſy the finding * 
ſuch judgment entred, directs in what manner alphabeti- 
cal liſts halt be made of judgments by confeſſion, nen ſum 


| ere or nihil dicit, in any of the courts of record at 


eſtminſter; to which any perſon may reſort, on pay- 
ing 4 d and no more. 


291 


19. In the caſe of Hana and Edge, H. 1682. in Decree ln equity, 


the chancery. Upon a ſpecial report, the ſole queſtion 
was, how a duty decreed ſhould: take place in telation to 
other debts in point of priority of ſatisfation ; and or- 
dered, that a decree ſhould precede debts on fimple con- 
tracts and bonds, and Is place next to judgments. r£ 
Vern. 143. 

But in the caſe of ppb and Swinturn, M. 1719. In 
the exchequer, It was decreed, that ereditors by judg- 
ment at law, and creditors by decree | in equity, ſhall be 
paid equally without any preference. + unb. 48. 

And it is now become the eſtabliſhed doctrine, that i 


decree of the court of chancery, is equal to a, judgment 


in a court of law. So where an executrix, whoſe teſta- 


tor was greatly indebted to divers perſons in debts of dif- 


ſerent natures, being ſued in chancery by ſome of them, 


appeared and anſwered immediately, admitting, their de- 


mands (ſome of the plaintiffs being her own daughters); 

and other of the creditors: ſued the executrix at law, HR 
the decree not being, pleadable, they obtained. judgments ; 3 
yet the decree of the; court of. changery, being for a juſt 
debt, and having a fal priority] in, point of time, not by 


fiction and relation to the firſt day of the. term, Ty 122 | 


V2 err 
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Recognizances 
and ſtatutes 


Mortgages. 


Wills. Payment of debts. 


ferred in the order of payment to the julgments, and 
the executrix protected and indemnified in paying a due 
* obedience to ſuch decree, and all proceedings againſt her 
at law ſtayed by injunction. Caſe of Morris againſt the 
Bank of England. Decreed firſt at the rolls by Sir Joſeph 
Rain; in Aug. 1735. Which was affirmed by the lord 

albot in Nov, 1736. And his lordſhip's decree affir ied 
in parliament i in May, 1737. 3 P. Wil. 402. Caf. TE: 
217. 

In the caſe of Turwin and Gibſon, July 31. 1749; 
where a ſum, was decreed to the plainriff, it was ruled by 
lord Hardwicke, that the ſolicitor in the cauſe, for his 
trouble and money diſburſed for his client, had a right 
to be paid out of the ſum decreed ; and that in this caſe 
the adminiſtrator cannot apply the aſſets in the courſe of 
adminiſtration. And this, he ſaid, is the COTA rule i in 
chancery. 3 Hit. 720. 

20. Next, debts upon recognizances at common Jaw, 
Law of Ex. 39. 

And debts upon ſtatutes merchant or Raple, or recog- 
nizances in nature of a ſtatute ſtaple, Law of Ex. 39. 

And theſe recognizances and ſtatutes ſtanding in equal 
degree; it is at the executor's election, to give precedency 


to which he will. Swrin. a. 457. 2 Bac, Abr. 434. 


Neither between one ſtatute and another, doth the time 
or antiquity give any advantage as touching the goods, 
tho' touching the lands of the conuſor it doth. But as 
for the goods in the hands of the executor, he who firſt 
ſeiſeth them by execution is preferred ; and beſore ſuing 
of execution, the executor may Eire precedency to which 
he will. Swin. a. 457. 

But among t futures and recognizances, thoſe which 
are forfeited, ſhall be preferred before thoſe which are fot 
the performance of covenants, not broken. Swin. a. 


457- 

And thefe, before they are broken, do not take place 
of ſpecialties. Treat of Eg. 112. 

21. Tn the caſe of the earl of Briffol BY Hungerford, 


A. 1705. It Was firſt decreed. at tne rolls, that mort- 


gages were to be paid in the firſt place, and then judg- 


ments, and then recognizances: : But upon an appral t6 


the houſe of lords, it was adjudged, that mortgages are 


not to be preferred to other real incumbrances; but that 
mortgages, ſtatutes, and recognizances ſhall take place 


according” to their: d and as s they ſtand in order of 


time. 2 Veri. e. W . 
& f 
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place 


ford, 
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udg- 
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to a deviſee of the mortgaged premiſſes. 


11s. Payment of debts. 


If an eſtate is deviſed in truſt for payment of gebts, 8 
mortgagee who lent a further ſum upon bond, ſhall not 
be allowed to tack it to his mortgage in preference to a 


ditors. 3 Att. 630. 


So where a perſon claims the equity of reddlipiſtrſs as 


a purchaſer for à valuable conſideration, without notice of 
the mortgage; the mortgagee cannot tack his bond to it, 


and can only have it out of the-general aſfers of the mort- 


gagor. 3 Atk. 659. | ' 

But if a mortgagor, after making a mortgage, bor- 
rows money of a mortgagee upon bond, and the mort- 
gaged premiſſes deſcend upon an heir at law, or come to 
a volunteer; the court will not ſuffer them to redeem tlie 


mortgage, without paying the bond: and this is to pre- 


vent a circuity; becauſe the moment the eſtate deſcend- 
ed, or came to the volunteer, it became aſſets, and li- 
be to the bond. And the ſame rule will hold, as 
3 Ath. 630, 
659. 


434. 
Alſo rent arrear, and unpaid by the teſtator, is equal 


to a debt by ſpecialty ; ; for this ſavouring of the realty, 
the executor can no more wage his Jaw againſt ſuck a 
debr, than he can to a debt by ſpecialty, 2 Bac. Abr. 


So where debt was brought againſt an executor for rent 
reſerved on a parol leaſe, after the leaſe was cetermined, 


and the executor pleaded that the teſtator entred into an 


obligation, and that he bad not affets above 51, which 
were not ſufficient to «iſcharge this obligation; on de- 
murrer it was reſolved, that this rent, tho” reſerved on a 
parol leaſe, was yet equa] to an obligation, and that it 
ſtill temained in the realty, tho the term was determined. 
2 Bac. Ar. 434. 

Alſo by a cuſtom of Londen, if a citizen of London 


dies indebted by fimple contract, ſueh debt is equal to a 
debt by ſpecialty. 


2 Bac. br. 434. 


E. 1715. Pa. ker and Harvey. The grantor' S' covenant 


in a marriage 'ſeitlement for him and his heirs, that the 
pftemiſſes were free from incumbrances, ſhall come in 
93 5 with creditors on bond, 


Vin. Executors, 2 2, 


If two men are partners in trade 0 0 one of them gives 
A bond to leave his wife 10001, and dies; and the other 


U 3 3 partner 


F 


22. Next gebts by ſpecialty, as thoſe by bonds or Rent, bonds, 


other obligations, ſealed by the teſtator. 2 Bac. Abr. and other obli- 
gations. 
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Tuns. Payment of Jebts; 


— e en : If the wife would be paid out of the 
ſeparate eſtate of her huſband, on there being effects, ſhe 
ſhall. have a preference before other creditors: But if there 
is no ſeparate eſtate, and the wife would have ſatis faction 
out. of the partnerſhip effects, then all the partaerſhip 


_ debts muſt be firſt paid. 3 P. Will. 182. 


Any voluntary bond is good aguinſt an executor or ad- 


ien; unleſs ſome creditor be thereby deprived. of 
1 


s debt : Indeed, if the bond be merely voluntary, a real 
debt (tho' by ſimple. contract only) ſhall have the pre- 
ference, But if there be ng debt, at all, then a bond, 
however voluntary, muſt be paid by an executor. 39. 
Will. 222. Gomyns. 255. 

A man, having a wife who lived ſeparate from him, 
afterwards married another woman who knew nothing of 
the former wife's being alive; but it being diſcovered to 


the ſecond wife that the former was alive, the huſband 


(in order to prevail with the ſecond wife to ſtay with 


him) ſome yez-rs afterwards gave a bond to a truſtee of 


the ſecond wife, to leave her 10001 at his death, and died 
not leaving aſſets to pay his ſimple contract 5 Oe : If this 
bond had been given immediately on the diſcavery, and 
they had parted thereupon, it had been good; but being 
2 in truſt for the ſecond wife, after ſuch time as ſhe 

new the firſt was living, and to induce her to continue 


with the huſband, this was worſe than a voluntary bond, 


and decreed to be poſtponed to all the ſimple contract 
debts. But if ſuch bond had been given to the ſecond 
wife as a recompence for the i injury done her, and there- 
upon ſhe had left the huſband, it had been a good bond, 


and to be paid before any ſimple contract debts. 3 P. 


Wil. 339» 349. 
If there be divers obligations of the like. kind, it ſeem- 


eth to be in the power of the executor to diſcharge which 
obligation, and to gratiſy which of the creditors he will: 

which being done, the other creditors are without re- 
medy, if there be no aſſets; unleſs the day of payment in 
the one obligation (as was obſerved before) be expired, 
and the day of payment of the other obligation is not yet 
come ; in which caſe, the former obligation is to be firſt 
ſatisfied ; ; or unleſs there be ſuit commenced for ſome 


obligation, for then it is not in the power of the executor 


to diſcharge another obligation for which no action is 


brought, in prejudice of the former ſuit. But an execu- 


tor may confeſs judgment on one abligation, and plead 


that Jager; to an action brought on another obligation. 


And 


TUilis. Payment of debts. 


And if there be two obligations, and the two - ſeveral 
creditors bring ſeveral actions againſt the executor, he 


that firſt obtaineth judgment muſt be fi 
457, 458. 2 Bac. Abr. 434, 5. 


rſt ſatisſied. Swin, 


Altho' the executors are not named in an; obligation, 
et the law will charge them, for that they repreſent; the 
eſtate of the teftator. And the law is the ſame of admi- 
niſtrators. But the heir ſhall not at any time be charged, 


without expreſs mention of the heir. 
23. Debts by ſimple contract are poſtponed to all 


Dyer 2.3. 


being debts of an inferior nature; yet an executor, is 
bound, as far as he hath aſſets, to pay them, as much as 
any othet debt; and therefore a ſimple contract creditor 
need not alledge, that the executor had aſſets to ſatisfy 
debts of a ſuperior nature, and his alſo; but if the truth 
be, that the executor hath only aſſets ſufficient to ſatisfy 
ſuch ſuperior debts, he muſt plead it. 2 Bac, Abr. 434. 

But by the 29 C. 2. c. 3. No; ation ſhall be brought 
whereby to charge any executor or adminiſirator upen any ſbe- 
cial promiſe to anſwer dam ig:s out of his own «/tate, « unleſ 
the agreement upon which ſuch actien ſhall. be brought, or ſome 
memorandum or note thereof ſhall be in writing and ſigned by 
the party te be charged therewith, or ſame other perſon there- 


unto by him lawful; authorized. 


1. 4. 


But albeit the law requires, that debts ſhould be paid 


according to their ſuperiority, as herein ſet forth; yet 


may an executor pay a debt on a ſimple contract before 2 
ſpecialty, if he hath no notice of ſuch ſpecialty: for 
otherwiſe it might be in the power of the obligee to ruin 
the executor, by keeping his bond ia his pocket until the 
executor ſhall have paid away all the aſſets in diſcharging 


fimple contract debts. 


2 Bac. Abr. 434, 5. | 


But of debts upon record, the executor ought to take 


notice at his peril. 


2 Bac. Abr. 435+ 


And in the caſe of Greenwood and Brudniſh, T. 1720. 
A man mortgaged his lands, and gave a bond to pertorm 
covenants, and after died inteſtate. _ His widow, without 
taking letters of adminiſtration, poſſeſſed her ſelf of his 
perſonal eſtate, and paid it all away in ſatisfying debts on 
ſimple contract. About ſeven years after, an old dor- 
mant intail was diſcovered, and the heir in tail brought 


an ejectment, and recovered poſſeſſion. 
mortgagee ſued the widow upon the bond. 
a bill for an injunction, having paid away all the teſtator's 


Whereupon the 
She brought 


aſſets before any notice of this bond, and therefore al- 
to be chargeable with a de- 


edged that ſhe ought _ 


4 


vaſtavit. 
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others, Simple contraſt, 
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Vaſtavit. The defendagt demurred, and the demärrer 


In what caſe 
gebrs ſhall be 


n pari - Wil 


dern reſolutions haye been otherwiſe. 2 Ait. 50. 


Was clearly allowed, the bill being an attempt to alter the 
courfe of law. But if any extraordinary fraud had been 
charged on the defendant, by which ſhe had been de- 
ceived, or induced to pay away the- allets, RACE ave 
Varied the caſe, Prec. Cba. 5 34. 

24. A perſon indebted by bond and ſimple 1 
deviſeth lands to truſtees to be ſold for payment of his 
debts : It was reſolved and declared to be the conſtant 


rule, that the creditors ſhould have in proportion, and 


not the bonds to be firſt ſatisfied ; for it ſhall be conſtrued, 
that (one of them being as much a debt as the other) the 
teſtator intended they ſhould all be paid alike; and if the 
value of the land fall! ſhort, they ſhall be ſatisfied in pro- 
portion: So legatees ſhal] have equal proportion pro rata, 
according to the greatnefs or ſmallneſs of the legacy; far 
the land is made debtor: But otherwiſe it is of judgments; 
for theſe do affect the land by their own ſtrength and 
nature, and would have had the preference whether ſuch 
deviſe had been made or not. 2 Freem. 49, 175. 1 
But if a man only charge his lands with the payment 


| of debts, ſo that the lands deſcend ſubject to them; bonds 


ſhall be preferred to 1 contract debts. 1 P. Will 
438. 

A man deviſeth nds to two o penſons in truſt, to ral 
ſold for payment of his debts, and maketh the ſame per- 
Jons executors.” The queſtion was, whether bond debts 


| ſhould have a preference, or all debts be paid pari'paiſu? 


The difference was- taken, when the ſame perſons-that 
are truſtees to ſell the lands are executors likewile, and 
whete not; for in the former caſe, after the land is told, 
it is aſſets even at lau; and therefore to decree them to 
pay otherwiſe than according to the legal courſe, would 
be to decree a devaſtavit. And in this caſe it was de- 


creed, that bond debts muſt be peared. Pree. os. 


12 

"ap in the caſe of Lewin and Obely, July obs: 1940: 
W hete there was a deviſe to truſtees for the payment of 
debts, and the ſame perſons were made-executars ; it was 
held by. lord Hardwicke, that this ſhall be equitable, 
and not legal aſſets, and all the creditors. muſt be paid 


pari paſſu. There have been caſes (he ſaid) in which 


it was held, that where truſtees are made executors, debts 
{hall be paid i in a courſe of adminiſtration, but the ma- 


A leaſe 


Wins. Payment of debts.” 


A leaſe for years, or a bond or grant of an annuity taken 
in a truſtee's name, being — aſſets, ſhall be applied 
in a courſe of adminiſtration, and not for the n of 
a'l the debts equally, 2 Vern. 764. 

If a man poſſeſſed of a term for years, mortgageth it 
or dies, leaving debts ſome by bond, and ſome. by ſimple 
contract; the equity of redemption is equitable aſſets, and 
ſhall: be liable to all the debts equally. 3 P. Will. 341- 

And the diſtinction ſeemeth to be this: Where there 
are legal aſſets, that is, aſſets which are liable at law 
without the help of equity, there the executor may apply 
them according to the courſe of law, which allows and 
requires a preference to be made in certain caſes as hath 


been mentioned; but where there are only equitable aſſets, 
that is, aſſets which are not liable without the help of a 
court of equity, in ſuch caſe the court will direct the 


application thereof according to that courſe which: is moſt 
equitable and juſt, — to pay every creditor his 


eo ak in proportion. 


So where the aſſets are Wars legal and partly equitable 3 
altho? equity cannot take away the legal preference on 
legal aſſets, yet where one creditor has been partly paid 
out of ſuch legal aſſets, when ſatisfaction comes to be 
made out of equitable aſſets, the court will poſt pone him 
till there is an equality, in ſatisfaction to all the other 
creditors out of the equitable aſſets, proportionable to ſo 


much as the legal creditor has been ſatisfied out of the 


legal aſſets. Cha. Ca. Tull. 220. 2. Vern. 435. 
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25. As debts upon judgments, recognizances, mort- In what cafes in- 


gages, bonds, and other like ſpecialties, ſhall carry in- 


tereſt; ſo allo intereſt hath been allowed upon demands“ 
due by covenant, altho' it was objected: that they were not 
| liquidated, and only ſound in damages. Viner. Intereſt; C. 


Where a man prays. ſatisfaction for''a imple contrat? 


debt, merely out of perſonal aſſets; a court of equity will 
of. courſe direct the debt to be paid with intereſt, to be 
computed from one year _ the teſtator's death. Bar- 


nard. 229. 
But whens a they eſtate is ahergod whth: the payment of 


debts, as well as the perſonal; the lord chanceljor Hard- 


wicke ſaid he did not know, that it was abſolutely fixed, 


that ſimple contract debts ſhould: carry intereſt from that 


time; and he believed, if the decrees of the court were 
looked into, it would be found, that a great many of 
them are in this form, that the maſter ſhould take an 
| (ccougt of the value of the eſtate and of the debts, that 


he 


in ſhall be al- 
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Debt barred by 
the ſtatute of 


jimaitation, 


Tis. - payment of Gehl 


he ſhould oompute intereſt upon ſuch of the debts as carry 
— without giving any direction, that ee ſhould 
be compaged upon the other debts. I. 

Where a man debiſes bis lands for the aging of bis 
debts; it is faid, that this "deviſe makes the land as a ſe- 
curity or mortgage for all the teſtator's debts, as well 
thoſe by ſimple contract as otherwiſe; and the ſimple con- 
tract debts hall carry intereſt, as the land, which is the 
fund, yields annual profits: By lord chertelier Maccleſ- 
field, who ſaid that this was the daily, Practice. 2 NP. 
Wall. T6! 071535401 
But where areal oftatej is e only with- the pay⸗ 
ment of debts; the lord chancellor Hardwicke: ſeemed to 
think, that this will not make the ſimple contract debts 
to carry intereſt. And he ſaid, that on a general deviſe 
of lands for the payment of debts, he ſhould think that 
ſimple contract debts _—Y not to carry 8 Ba 


nard. 230. 75 | 


The arrears of an e or rent nt charge are never de- 
creed to be paid with intereſt where the ſum is uncertain, 
but only where it is certain and fixed. Caſ. Talb. 2. 

In the cafe of Litton and Litun, T. 1719. Intereſt of 
an annuity was decreed by the lord chancellor from the 
very day it became due. But Mr Peere Williams adds 
2 quæry as to this, and ſays; it ſeems the arrears ſhould 
carry intereſt only from the firſt day of payment next after 
the arrears of the annuity became due; if payable half 
yearly, then from the next half year day; if quarterly, 


then from the next quarter day; and ſo * been the 
common rule in theſe cafes. 1 P. Will. 541. 


26. 7. 1700. Staggers and Welly. At the lord be 
cellor's houſe. It was held by Cowper lord chancellor, 
that if one by will ſubject his lands to the payment of his 
idebts, debts barred by the ſtatute of limitation ſhall be 
paid; for they are debts in equity, and the duty remains; 
the ſtatute hath not extinguiſhed it, ' tho? it hath nn 
away the remedy. 1 Selb. 154. 2 ern. 374. - 

T. 1726. Blakeway and the earl of Strafford. In 1707, | 


Sir Henry Johnfon was indebted to Blakeway in mo 


In 1714 he reecived 50] in part. In 1719 Sir 


died, having made his will and deviſed his lands to bis 
- executors, in truſt to pay his debts. The executors re- 


- nouncing, the earl of Strafford adminiſtred with the will 
annexed.” Blakeway brought his bill to de paid out of 
the aſſets. The-earl of Strafford pleaded the ſtatute of 
limitations; and that neither he, vor (as * Sir 

enry 


new evidence of the debt. Id. 


— 
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Henry, made any promiſe. to pay the debt, within fix 
years before the bill brought. Lord chancellor: 1 would 
be cautious of giving any relief againſt an act of parlia- 
ment; but it is plain, the debt is not extinguiſhed by the 
ſtatute of limitations, ſince the ſtatute muſt be pleaded, 
which the defendant is not bound to do; and if he af- 
terwards will acknowledge the debt, it takes it out of the 
ſtatute : and his Jordſhip over-ruled the plea, Upon ap- 
peal brought in the houſe of lords, this decree was re- 
verſed, and the plea ordered to ſtand for an anſwer. 2 P. 

Wilt, IS: | | 1 
But if the debtor by his will directs that all his debt 


| ſhall be paid, or makes any 1 for the payment of 
| ] 


his debts in general; this will revive it, and bring it out 
of the ſtatute, and make his executors liable. Prec. 

So if the debtor, upon application for that particular 
debt, acknowledges and promiſes payment (for a bare 


acknowledgment is not ſufficient) ; this will bring it out 


. 1 


of the ſtatute: for the acknowledgment and promiſe is a 


% 


But in the caſe of Norton and Freeter, H. 1737. It 


| was ſaid by the lord chancellor Hardwicke, that an exe- 


cutor is not campellable, either in law or equity, to take 
advantage of the ſtatute of limitations, againſt a demand 
otherwiſe well founded. 1 Att. 526. __ at's 
27. Where a teſtator is much indebted, and the exe- Precuter may 

cutor is deſirous to be rid of the aſſets; the executor's file a bill, to de- 
ſafeſt way is, to file a bill in chancery againſt the credi- 8 
tors, to the end they may, if they will, conteſt each 

other's debts, and diſpute who ought to be preferred in 
payment. 2 Fern. 37. | TY 
28. In debt againſt an executor, if the defendant: plead pie, of plene 


fully adminiſtred, if any aſſets be found in his hands, al- adminiſtravit-· 


tho? there be not to the value of the debt; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods 
of the teſtator. 1 Koll's Abr. 929. ef | 

But if it be found, that he bad nothing in his hands; 


the judgment ſhall be, that the plaintiff ſhall take no- 


thiog by the writ, and ſhall not have judgment of the 

debt : for he hath waved this advantage by taking of the 

iſſue, and judgment is to be given upon the verdict. 

1 RolPs Abr. 929. Le ai, | vo 
29. If an executor plead ne ungue executor, and is found Plea of neungue 

executor ; the judgment ſhall be general, to recover the execut or. 

bt, for bis falſe ples. 1 Rel! Hr. 90. 
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zoo TAtlls. Payment of debts. 


In an action of debt againſt. an executor, who pleadeth 
that he is not executor nor ever adminiſtred as executor, 
and this is found againſt him; the judgment ſnall be of 
the goods of the teſtator, if there are any ſuch; if not, 
of his own goods; ; as well for the 1 as for the da- 
mages and cofts, 1 Noll s g e. en l. 

Debts to be pa! 30. An executor "ſhall not be forced to pay legacies, 

beter legacies: üntil the legatees ſhall give bond to refund in proportion, 
or in the whole, for the ſatisfaction of debts, if any ſhall 
appear unſarisfird, Cha.” Ca. Finch." 136. Vier. Deviſe. 
8 | 

For debts are to be paid before legacies: and if the 
ſpiritual court. will compel an executor to pay a legacy 
before he pay the teſtator's debis; 4 prohiBition” will lie, 
E of EN 182. © 
But where lands are deviſed for payment of TO and 
legacies, and the debts are ſuch as land is not liable to 
"ſatisfy, as debts by ſimple contract; tnere, it is ſaid, the 
debts ſhall have no preference of the legacies: but, if 
there be not ſufficient to pay all, ey” mall be paid in 
proportion. 2 Freem, 270. 

S8 if a man bind himſelf in an obligation to perform a 
certain thing, and deviſeth divers legacies, and dieth, 
leaving only ſufficient to ſatisfy the obligation if this ſhall 

come to be forfeited ; yet this obligation ſhall not be any 
bar of the legacies, becauſe” it is uncertain whether the 
obligation will ever come to be forfeited : But the executor 
' "ſhall make a conditional delivery of the legacy, to wit, 
that if the obligation ſhall be recovered againſt bim, the 
legatee ſhall redeliver the 7 0 I Roll 295 928. 
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e VII. Of the payment of Kikeies, and difteiburion 
5 pn devs of e effects. 
2b cg 50 b | 
<A 
I. Concerning the payment of pitt 
I Concernin g the di firibution of inteftates Heer. 


3 Concerning 7 the payment of legaties, 


What perſons 1. Y. the ſtatutes of the 25 C. 2. . 2. and the 1 G. 
n + BY, ft. Z. c. 13. perſons required to take the oaths and 
e Kek otherwiſe qualify themſelves for offices, who ſhall act 

| without 


pleadeth 
cecutor, 
1] be of 
if not, 
the da- 
egacies, 
portion, 
ny ſhall 
Deviſe. 


ik the 


5 legacy 
rill lie, 


Its. and 
able to 
id, the 


but, if 


Paid in 


form a 
dieth, 
is ſhall 
be any 
er the 
tecutor 
to wit, 
n, the 
8. 


ution 


Mills. payment of legacies. 


without ſuch qualification, ſhall be en dee of any 


legacy. 


or eg that there are more gods than one, or deny- 
ing the chriſtian religion to be true, or the holy ſcriptures 


to be of divine authority, ſhall for the lecond> ein be 


incapable of any legacy. 
And by the 5 G. c. 27. Artificers going out * the 
kingdom, and exerciſing their trades in foreign parts, n 


be incapable of any legacy. 


* Hae 9810 . c. 32. Perſons ape * | 


— 


30 


2. A legacy is extinct, by taking a bond for it. Yelo. 30. r 
Where the fatute of limitation was pleaded in bar to a gacies are token 


Wan demanded, due twenty years before; it was held 
by the lord chancellor, that a legacy is not barred by the 
an nor ever had been ſo held. 2 Freem. 22. 

The father by his will gave to his daughter 10001, to 
be firſt paid after his debts, beſides a ſhare out of the di- 
vidend of his eftate. Afterwards, on her marriage, an 

agreement was made, for what ſhe ſhould have out of her 
father's eſtate, and that it ſhould be only 11001, and 


that was to be in full of what was intended her eee 


9 


It was decreed by the maſter of the rolls, and confirmed 
by the lord: ehancellor, that this was an ademption of the 
legacy, and that the 11001 was to be in full of what the 
daughter was to have out of the ſaid eſtate. Hale and 
Acton, © „Alz 1 Chai-Cngge ts 

A man by his will gave his four daughters 6001 a piece, 
and afterwards married his eldeſt daughter to the plaintiſr, 
and gave her 700] portion. | After that, he makes a co- 
dicil, and gives 100! apiece to his unmarried daughters; 
and thereby ratifies and confirms his will; and dies. The 
plaintiff preferred his bill for the legacy of 6001 given to 
his wife by the ſaid will. It was beid by the maſter. of 
the rolls, that the portion given by the teſtator in his life 
time ſhould: be intended in ſatisfaction of the legacy. And 
it was agreed to be the conſtant rule, that wnere à legacy 
is given to a child, who afterwards, upon marriage or 
otherwiſe, receives the like or a greater ſum, it hall be in- 


tended in ſatist action of the legacy, unleſs the teſtator de- 


clares his intention to be o: herwiſe. And it was ſaid, the 
words of ratifying and confirming do not alter tue caſe, tho? 
they amount to a new publication; being only words of 
form, and declare nothing of the teitator's intent iu this 
matter.\\2-Fream: 224. 
A man ſeiled in fee, deviſed to his children 11000 1, 
2s ſeveral times, by 59 Pa year, ans -furvy 
de 


rod and Hurſt, M. 16998. 


away or cxtiu- 
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Milis. Payment of legacies. 
he charged his lands, and then died. One payment of 
501 became due; then the lands were aliened by fine and 
proclamations, and five years paſſed. The deviiee ſued 
for the whole. But it was decreed, that what became 
due after the fine, was barred by the fine; but not the 


Fol due before: For a truſt is barred by fine. H. 30 & 


31 C. 2. Wakelin and Warner. 2 Cha. Ca. 247. 
Legacy given out of a term for years; if the term 
determines,” the legacy is extindt. Cha. Ca. Finch, 


64. ä | | a 
: A legacy of a leaſe of tithes is extinguiſhed by a renewal 
of the leaſe ; but a republication of the will after the 
renewal reſtores the legacy. 2 Yezey, 418. 

A legacy was deviſed out of debts due in ſeveral coun- 
ties, and they were all called in before the teſtator's death; 
yet the legacy remained good. Anda difference was taken 
between a pecuniary and a ſpeciſie legacy; for in the firſt 
caſe the legacy will remain, though the debt upon which 
it is charged be paid in: but the ſpecific legacy may be 


| loſt by being altered. So where the legacy was greater 


than the debt out of which it was directed to be paid did 
amount unto; yet ſuch ſum being expreſly deviſed, and 
there being aſſets, it was decreed to be paid. Cha. Ca. 
Finch. 152. Raym. 335. $148 594 | 
T. 1728. Ford and Fleming. One by will deviſed thus : 
I give to my granddaughter Mary Ford (the plaintiff) 
the ſum of 401, being part of a debt due and owing to 
me for rent from G. M. ſhe allowing what charges ſhall 
be expended in getting the ſame: Alſo, I give unto my 


two grandſons the reſt and reſidue of what is owing to 


me from the ſaid G. M. which is about 40l more, to be 
equally divided between them, they allowing charges as 
aforeſaid. Afterwards, the teſtator received the whole 
debt owing for rent from G. M. For the plaintiff it was 
inſiſted, that there was a difference between a ſpecific 
and a pecuniary legacy; that tho' the diſpoſing of a ſpe- 
cific might be an ademption of it, yet this being a pe- 
cuniary legacy, the paying the money to the teſtator 
would be a loſs of it. On the other fide, it was inſiſted, 
that there is a difference between a voluntary and a com- 
pulſory payment; that tho' the firſt was no ademption, 

yet the ſecond was, and that the teſtator compelled G. M. 

to pay in the money. But the lord chancellor was of 
opinion, that there was no foundation for the difference 

taken in the books between a voluntary and compulſory 
payment: for the latter might be, with an intent to ſe- 


* 3 : cure 


eure the ee at 4 events; and decteed: to on e ew 


the 40 | legacy. 1 Abr. Caf. Eg. 3. | 
So in the - caſe of A/hton and Aſhton, M. 1735- where 


the teſtator deviſeth a debt, and afterwards. receives it, or 
otherwiſe calls it in: -In e of the ſe caſes is this an 
ademption of the legacy; ſeeing this might, be done from 
an apprehenſion of ſuch debt being in danger, and with a 
deſign to ſecure it 3 and being perſonal eſtate, and not di- 
miniſhed by remaining in the teſtator's coffer inſtead of 
the hands of the debtor, it may well paſs by the will. 
3 f. Will 86. 

M. 1736. Partridge and Rae a The teſtator de- 
viſed to the legatee 10001 capital ſouth ſea ſtock. At the 
time of making his will he had 18001 of ſuch ſtock; and 
after by ſale reduced it to 200]; which. he after increaſed 
to 16001, and died. Between the making his will and 
his death, the act took place, which changed three fourths 
of the cagital ſouth ſea ſtock into annuities, This legacy 
is not taken away or impaired, by the ſale, or * the act 
of parliament... Caſ. Talb. 226. 


3. The legatary or deviſee may oh of his own head Le 


take the goods or chattels deviſed to him, out of the poſ- 
ſeſſion of the executor, becauſe the law gives him a re- 
medy for the ſame, and becauſe the law doth not ap- 
point that the legacies ſhall be paid until the debts of 
the teſtator be firſt ſatisfied. Swin, 19. 2 Bac. Abr. 
_— if the executor do detain the legacy, or do ſlack 
the performance of the teſtator's will; the legatary muſt 
ſue the executor in the eccleſiaſtical N for the ſame 


legacy ſo detained or not ſatisfied. Swin. 18 


For where a deviſe is mide of goods, if the executor 
will not deliver them to the deviſce, he hath no Oy 


; by the common law. Terms of the L. Deviſe. 


For an action on the caſe lieth not againſt an executor 
ſor a legacy; unleſs he promiſe to pay it upon good con- 
ſideration ; for legacies are only to be recovered in the 
r court, or in the courts of equity. 1 Sia. os 

. Actions. O e. 7. 

And in caſe of ſuit in the ſairityal court, it t behoverdy 
the deviſee to have a citation againſt the executor of the 


teſtament to appear before the ordinary, to ſnew why be 


eviſe 


. not the wh of che teſta tor. Terms % the. a 


And al: hough certain goods in eee are given to 4 


man a by will; yet he cannot take them without che exe- 
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Tills. Payment of legacies. 


cutor's aſſent ; ſo if a term for years be ſo given to him, 
he cannot enter into the land without ſuch aſſent: for it 
may be, the executor hath not aſſets beſides, to Tay the 
pee" s debts: Lato ef Ex. 262. 

Vea if a man do bequeath goods to aibrkes;! which 
are in the cuſtody of that other perſon ; yet if he detain 
them from the executor (who hath not aſſented to the le- 
gacy), the executor may have an action of detinue or 
treſpaſs, or of trover after demand of the goods, r 
the ſaid legatee. Law of Ex. 203. 

But in caſe of a deviſe of lands, the deviſee may enter 
without the aſſent of the executor ;- and if the heir at law 
ſhould enter before him, the deviſee __ enter and jet 
him. 1 it. 111 

For ſeeing that an inheritance deviſed i is not gebend 
able in the eccleſiaſtical court, but in the temporal; there- 
fore the legatary, according to the deviſe, without far- 
ther aſſignment or delivery, may enter into the eme 
the death of the teſtator. Swin. 1 19. 

But if chattels real, as a leaſe, be beg vented by will ; 


a man may ſue for the ſame i in the court veoteltatiel, 


- 


$win. 19. 

If a legacy be granted out of lands in fee ge f ; this 
ſhall not be ſued for in the ſpiritual court: But if land 
be deviſed to be ſold for payment of legacies ; the land being 
ſold, the ſuit for the money to be diſtributed may be in 
the ſpiritual court; for the money is perſonal, and aſſets 
in the hands of the executors, ſo as it favodrs not of the 
realty N executed. Cro. Car. 396, 397. Se | 

2. a 

2 But where a man deviſeth that his executors: wall l 


his lands, and out of the money which ſhall be raiſed by 


ſale, giveth a portion to his daughters ; it hath been ad- 
judged, that neither the land nor money is teſtamentary, 
for it is not aſſets to ſatisfy debts, but a ſum ariſing of 


land, and appointed to ſpecial uſes in way of equity, and 


not as a legacy, and therefore not to be ſued for in the 
eccleſiaſtical court, but in a court of equity : and the 
eccleſiaſtical court cannot hold plea of a legacy in equity, 
but where it is a legacy in law indeed. Cre. Car." 395» 
390- Swin. a. 19. n 
So if a man deviſe lands to be ſold oy the payment of 
Abts, and diſpoſe of the ſurplus to ſeveral perſons; that 
cannot be ſued for in an eccleſiaſtical court, but only in 
a court of equity: becauſe that is not a legacy merely of 
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and tenements; and they have a teſtamentary nenen 
n chattels only. Str. 672. | 

So where the teſtator deviſed a legacy to one, to be 
paid out of the profits of his land, and he deviſeth thoſe 
very lands to his executor for a term of years, and died; 
adjudged, that this was a temporal matter, and not teſ- 
tamentary,' becauſe the legacy was to ariſe out of the 
7 of the lands. Stuin. 20. 

But where the teſtator deviſed leaſes to his eldeſt ſon, 
ani that out of the ſame he ſhould raiſe ſuch a ſum of 
money for portions for his daughters, who libelled in the 
ſpiritual court for their portions ; it was adjudged, that 
this ſhould not be accounted as a rent iſſuing out of-the 
lands, but as a teſtamentary legacy, and to be recovered 
in that court. x Bu. 153. 

M. 2 An. Ewer and Fan It was held by Holt chief 
8 clearly, that a deviſee may maintain an action at 
common law, againſt a tertenant for a legacy deviſed out 
of land; for where a ſtatute, as the ſtatute of wills, gives 
a right; the party by conſequence. ſhall have an action at 

law to recover that right. 2 Salk. 415; 
But the uſual remedy in ſuch like n is in equity. 
3 Salk. 223. 

It is ſaid, that where the ectlefaſtical court and a court 

of equity have a concurrent juriſdiction, which ever is 


| firſt poſſeſſed of the cauſe has a right to proceed: and 


the ſame of all other courts. But where the huſband 
hath ſued in the ſpiritual court for a legacy given to the 
wife, the court of chancery hath granted an injunction to 


| Ray proceedings; becauſe the ſpiritual court cannot oblige 


him to make an adequate ſettlement on her. Prec. Cha. 
546. 

So where a perſonal legacy v was given to an infant; z it 
was held, that the ſame is more properly cognizable in 
chancery than in the eccleſiaſtical court; and "if the mat- 
ter had proceeded to ſentence in the eccleſiaſtical. court, 
yet it was proper to come into chancery for the executor's 
indemnity ; for in the chancery legatees are to give ſe- 


curity for the money, but not in the ſpiritual court; and 


the chancery will ſee the money put out for the children, 
1 Vern. 26. 

So where there is a truſt, or any thing in nature of a 
truſt, notwithſtanding the eccleſiaſtical court hath an 
original juriſdiction in legacies, yet the chancery will 
grant an injunction to ſtay the proceedings in the eccle- 
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305 Tills. Payment of legacies. 
ſiaſtical court; truſts being properly cognizable only i in 
equity. 1 At. 491. 

So where a will is ſuppreſſed or deſtroyed, the ſuit for 
a perſonal legacy may be in equity in the firſt inſtance, 
without reſorting to the ſpiritual court; otherwiſe it 
would put the plaintiff upon great difficulties : for in the 
ſpiritual court, the plaintiff muſt prove it a will in writ- 
ing, and muſt likewiſe prove the contents in the very 
words, and muſt alſo prove the whole will, tho” the re- 
mainder of it doth not at all belong to, or regard his le- 
gacy ; which the temporal courts do not put a perſon up- 
on doing. Much more, when the legacy is charged both 
out of perſonal and real eſtate; for as to the real eſtate, 
there is no occaſion to reſort to the eccleſiaſtical Court At 
all. 3 Atk. 361. 

Legacies may be recovered-in 1 the fpiritual court againſt 
an adminiſtrator with the will annexed, or againſt an executor 
of his own wrong. 1 Roll's Abr. 919. 

Where the executor, being ſued in the foirdual court 
for a legacy, pleads the legatee's releaſe, ' and that court 
tries the validity of that releaſe, the. common law will 
not prohibit them, provided they try it by the rules of 

the common law; becauſe they have juriſdiction of the 
legacy, which is the original cauſe. ' 2 Rell's Abr. 307. 

But where plene adminiſtravit was pleaded in the ſpiri- 
tual court, and proved by one witneſs, which _ would 
not allow; a prohibition was granted. Het. 87. | 


So where an executor, being ſued for a legacy in the | 


ſpiritual court, pleaded the plaintiff's releaſe, which was 
diſallowed thevs, becauſe the witneſſes were dead, and 
that court refuſed to allow circumſtantial proofs of the 
releaſe ; a prohibition was granted. 2 Rolls Abr. 302. 
Security to be 4. Anexecutor may in fome caſes be compelled to give 
33 — ſecurity to pay a legacy; as where 10001 was deviſed to 
ic diſtant· a perſon to be paid at the age of twenty one years; and 
| upon a bill exhibited againſt the executor, ſuggeſting a 
devaſtavit, and praying that he might give ſecurity to 
pay the legacy when due, it was decreed accordingly, x 
Co: Ca. 121. 

The teſtator deviſed 800! to an infant, to be paid by 
big executor when the ſaid infant ſhould attain to the age 
of twenty one years. The infant by his guardian exhi- 
bited a bill, that the executor. might give ſecurity for the 
payment of the money. And fo it was decreed. Sin. 
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The teſtator bequeathed his perſonal eſtate to his wife 
ſor life, and what ſhe ſhould leave at her death to be 
equally diſtributed between his own kindred and hers: If 


the eſtate be ſo ſmall, that ſhe cannot live upon it with- 
out ſpending the flock, it ſeems ſhe ſhall not be obliged 


to give ſecurity ; otherwiſe ſhe ſhall. Prec. Cha. 71. 

H. 11 Fa. Prowe's: caſe. 
leaſe for years, deviſe that his executor out of the profits 
thereof ſhall pay to every one of his daughters 201 at their 


full age; the executor may be ſued in the ſpiritual court, 


to put in ſurety to pay the legacies, and no prokibition - 


ſhall be granted; for this is to iſſue out of a chattel. 2 
Roll's Abr. 285. 


But in the caſe of Palmer and Maſon, M. 1737. Where 


500 | was given to the granddaughter, to be paid at 21 or 
marriage; and if ſhe died before either of thoſe contin- 
gencies happened, then to go over to another: It was 
ſaid by lord Hardwicke, as the legacy was deviſed over, 
nothing veſted in-the granddaughter till one of the contin- 
gencies ſhould happen; and therefore ſhe was not intitled 
1 Ark. 505. 


If a perſon, poſſeſſed of a 


307 


5. Mr WWentworth ſays, In caſe an infant be of the Payment to an 


age of diſcretion, to wit, fourteen years, he holdeth it infant. 


clear, that the payment of a legacy to him made will 
ſtand good, whether he who makes ſuch payment have 
any acquittance or not; for if he have proof of the pay- 
ment, he is well enough acquitted from any ſecond pay- 
ment. Vent. 219. 

And he thinks, on demand and acquittance tendred, 
he ought to pay it to an infant of tender years (in pre- 
ſence of his guardian); payment according to the teſta- 
tors appointment, being the matter which acquitteth the 
payer. Went. 220, 221. 

And Mr Clerke ſays, If a legacy be left to an infant 
under ſeven years of age, the father (or next of kin) 
ſhall apply to the judge before whom' he intends to ſue 
for the legacy, and alledge, that ſuch a perſon deceaſed 
made his will, and appointed ſuch a one executor, andin 
the ſaid will bequeathed unto his ſon being an infant 
(under ſeven years of age) ſuch a legacy; and that by 
reaſon of ſuch age, the ſaid infant hath not a perſon able 
and fit to ſue for the ſame ; and ſhall implore the office of 
the judge in that behalf, and requeſt that curators be aſ- 
ſigned to the infant, to ſue for and recover the ſaid legacy 
from the executor ; a the judge uſually aſſign- 
2 eth 


* 
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eth ſuch father or next of kin to be curators in that be- 
half. 1 Ought. 357. , + 
But if the minor is above ſeven years of age, the judge 


doth not ex officio conſtitute a curator, but the minor is 
to chooſe one, either perſonally, or by commiſſion (as in 


' caſe where he lives at a great diſtance, or otherwiſe), or 


ſometimes by ſpecial proxy under his hand and ſeal, re- 
queſting that ſuch-curator may be aſligned by the judge as 
aforeſaid. Id. 358, 359, 360. 


And if the executor, on ſuit of the minor by ſuch cu- 


rator as aforeſaid, pay to the curator the legacy due to 
the minor, he is diſcharged from any further payment 
thereof to the minor when he comes of age; altho' the 
curator never pay it to the minor, or ſhall become inſol- 
vent: And the reaſon is, becauſe he pays it by the de- 
cree of the judge. And therefore it is advifeable for the 
executor, not to pay the legacy until ſuit hath been com- 
menced againſt him by the curator, and he the ſaid ex- 
ecutor hath been cited ; and then let him offer to pay the 
legacy judicially, that is, according to the forms of the 
court; and the ſame being entred in the acts of the judge, 
the executor is diſcharged, Id. 362, 3. eo? 
And in this caſe the judge is not wont, nor is obliged, 
to deliver the legacy-to the curator for the uſe of the 
minor, until he hath given caution for the indemnity of 


the judge and of the executor in this behalf, and for the 


payment thereof to the minor when he ſhall come of age. 
1d. 363. 


And in the court of chancery, in the caſe of Bullen and 


Allen, T. 28 C. 2. An infant exhibited a bill by his guar- 
dian, for a legacy of 100 | deviſed to him. The defendant 
by his anſwer confeſled the legacy, and that he was al- 
ways ready to pay it, ſo as he might be lawfully diſ- 
charged, which the plaintiff by reaſon of his infancy 
could not do; and therefore inſiſted that it might be paid 
without intereſt, Which was decreed accordingly, and 
the defendant to be indemniſied. Cha. Ca. Finch. 264. 
And in the caſe of Dyke and Dyke, H. 25 Cha. 2. 
Where legacies were deviſed to infants payable at a cer- 
tain time, which expired during their infancy, and the 


_ executor refuſed to pay the ſame, becauſe the legatees 


could not give any — by reaſon. of their infancy ; 
it was decreed, that the maſter ſhould put out the money at 
intereſt in the name of the guardian, or of ſuch other 
perſon as he ſhould think fit, and that the defendant 
MASS | INE ſhould 
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ſhould be indemnified againſt the infants. Cha. Ca. 
Finch. 95. | 5 155 

In the caſe of Holloway and Collins, H. 26 & 27 C. 2. 
A legacy. of 1251 was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff's 
father, who died inſolvent. This was held by the lord 
keeper to be good payment : but .the attorney general 
urged very much the ill conſequence. of this; for the law 
muſt be the ſame if it were 1000 l, and extends to other 
caſes of like nature, not to legacies only; and ſaid, that 
the executor ought to have ſued in this court to have paid 


it. And the lord keeper ſaid, it may be ſo where the le- 


gacy will bear the charge of ſuit, but not otherwiſe. 
But the executor having taken a bond to ſave him harm- 
leſs, it was decreed that he ſhould pay it over again, for 
he had paid it at his own peril. 1 Cha. Ca. 245. | 
But in the caſe of Strrci/and and Hudſon, E. 7 An. 
Jord chancellor Cowper ſaid, that the maſter of the rolls, 
who had longer experience than himſelf, would never 
allow.a child's legacy to be paid to the father or mother 
upon any ſecurity whatever, by reaſon of the ſtrife it might 


\ occaſion in a family. 3 Cha. Ca. 168. 


And in the caſe of Doyley and Tollferry, M. 1715 ; a 
legacy of 1001 was deviſed to an infant of about ten years 


of age: The executor paid this legacy to the father, and 


took his receipt for it. When the infant came of age, 
his father told him he had received the legacy, but could 


not pay it him immediately, and ſaid he would not have 


him trouble the executor, for he would give it him, 


The ſon reſted ſatisfed with this for about fourteen or 


fifteen years ; and his father and he having carried on a 
Joint trade together, became bankrupts. This legacy of 
1001 being amongſt other things aſſigned by the commiſ- 
fioners for the benefit of the creditors, the aſſignee brought 
a bill againſt the executor for an account and payment 
of this legacy. The defendant infiſted on the extreme 
hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again; that he had _ paid it to the father, 
whilſt he was in good circumſtances ; and that if appli- 
cation had been made ſooner, he might have had his re- 
medy over againſt the father; that the father was by n:« 


ture guardian to his child; and that formerly payment to 


him was allowed to be good. The lord chancellor ſaid, 
that if the father had not made the fon ſuch promiſe of 
recompence, and the fon had acquieſced all that time, 
the caſe might have been more doubtful ; but this prot 
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miſe of the father drew him to forbear applying to the 


executor ſooner ; and ſince the father had not and could 
not now make good his promiſe,” being a bankrupt, the 
reaſon of the fon's forbearance was at an end ; he' thought 
the rule of this court in not ſuffering parents to receive 
their childrens legacies was founded on very good reaſon; 


and therefore left hereafter this caſe ſhould be cited as a 
precedent, when the circumſtances attending it might be 
forgot, and to diſeountenance and deter others from pay- 


ing ſuch legacies to the parents (tho' he did not deny the 
hardſhip of that particular caſe) he decreed for the plain- 
tiff againſt the executor. 1 Hby: Sear 27. 8 a Bar. 
Abr. n 

Nov. 11, 1740; Philivs ny Pitt. Mrs Pager by 
her will gives a legacy of 100] to each of the three chil- 
dren of Mr Philips,” and makes the defendant her exe- 
cutor, leaving him the bulk of her'eftate, provided he 
pays the three legacies of 100 | within a year after her 
death, purſuant to her will. The defendant within the 


time, pays to the childrens own hands their legacies. 


The eldeſt of them was 16 years old at the time, the 
next 14, and the youngeſt ꝙ only. And in his anſwer 
he denies that he knows this money ever came to the 
father's hands. But the children have now brought their 
bill againſt the defendant, to be paid their ſeveral le- 
gacies, ſuggeſting that their father had imbezilled the 
money paid by the defendant during their infancy; and 
is inſolvent; and that this was a fraudulent payment to 


the father, and therefore it muſt be paid over again. 


Lord Hardwicke aſced the coufſel for the defendant, if 
they knew any inſtance where an 'executor paying ſo 
large a ſum as 1001 into the hands of minors, had been 
allowed ſuch payments: Indeed; in caſes where the le- 
gacies have been 2 ſmall, che payment has been al- 
lowed by the court. But in this caſe, notwithſtandin, 

the ſum is above 100 l, yet as the payment by the exer 
cutor to the children themſelves is fo fully proved, arid 
not at all controverted by the plaintiffs,” and their Joſing 
the benefit bf it is owing to the negligence and inſok⸗ 
vency of the father, I will not ſtrain the rules of this 
court to make an executor pay it over again; eſpecially 
as he made this payment to fave a forfeiture, it being 
an expreſs condition of his own taking under the will, 

that he ſhould diſcharge their legacies within a year aſter 
Mrs Paget's death. But the next day the lord chan- 
dellor ſaid, that upon looking into the caſes, he found 


this 
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this a very doubtful point; and unleſs the defendant 
will agree to give the plaintiffs ſomething, he would not 


determine it, without taking time to conſider it. The 


defendant, upon this recommendation of the court, agreed 


to pay in 50 | to be divided between the three plaincifls; 3 


and each ſide were to abide by their coſts; and it was 
made part of the decree that the 501 was paid by con- 
ſent of all parties. And his lordſhip directed each of 
the plaintiffs, upon receiving their reſpective ſhares, to 
releaſe the legacies under the will. The caſe of Dayley 
and Tollferry,. he ſaid, muſt have had ſome other cir- 
cumſtances; for the rule is laid down too ſtrictly, that 
in all caſes where executots pay infants legacies to their 


fathers, in order to deter executors from ſuch payments, 


it all be paid over again. Lord Cow per confirmed the 
decree of the:maſter of the rolls in that caſe; but he 
ſeemeth to have had a remorſe of judgment at the time; 
for in the Regiſler's office it appears, his loruſhip ordered 
the depoſit to be divided! e the eee 2 ib; 
80. 1 % 07 bayohio + 9 

And in the caſe of 8 ond Fo Inte Mar. 25, 
2948; \lord:\Hardwicke ſaid, argurnde, that: where a ſuit 
is inſtituted ĩn the ſpiritual courts) for an infant's legacy, 
by a father; to have it, paid into his hands; the court 


will grant an injunction: : becauſe it will not allow the 


infant's o money. to come intos the father” s hands. 3 _ 
629 9. v HySO9t 23355; 4: 201 
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+ Ons Bybe civil 8 a telkatef cannot enjoin his exe- In what caſe 


cutor to pay intereſt for the non- payment of:a legacy. 


And tho intereſt or uſury be only forbidden by the civil 
law beyond ſuch a ſum, yet it being intirely prohibited time. 


by tbe canon law, it follows a: fortiers chat 10 cannot do 
Wtiby. thatdaw. Ayl Par. 342 

And by the laws of this realm, the receiving: of — 
for money was for a long time miobibited: but afterwards, 
from the unreaſonableneſs of the tbing itſelf, and the in- 


convenience thereof to ſociety, theſe reſtrictions vanithed 


by degrees, and it became lawful to receive intereſt within 


certain bounds preſcribed! by the legiſlature; and as in 
other matters, ſo, alſo in the caſe of legacies, the courts 
both .eccleſiaſtical and temporal have allowed intereſt to 


be paid for: legacies withheld in certain inſtances. And, 
generally, it-is ſaid, if a legacy be bequeathed to be paid 


divers yeats after the teſtator's death, this difference is to 
be obſerved; if the day were given in favour of the le- 
gatee being an infant, who could not ſafely receive it 


X 4 any 


a legacy ſhall 
bear intereſt, 
and from what 
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Janes 


from what time? Chief baron Pengel ly and baron Hale; 9 
charged on land, it ſhall bear intereſt, becauſe it plainly 


the guardian which ſhould prove defective, there as he 
| dotty»notirely. on the ſecurity the law gives, be muſt de- 


Bunbu aso. pl 


and if hie die before that age, then to the defendant Free- 


Willis. Payment of legacies. 


any ſooner, then he ſhall have the profit; but if the re- 
ſpite was in favour of the executor, then the legatee ang 
have the bare legacy without intereſt. Wentio. 352. : 

M. 1727. Bilſon and Sanders. A legacy was given is 
an infant, the teſtator having a great deal of money in 
bank ftocky The executor was reſiduary legatee. A 


bill was brought in the exchequer for the legacy. And 
the queſtion was, Whetker it ſhould bear intereſt, and 


It is a certain rule, that where a fund is certain, as hero 


appeats the rents are received: So the fund on which it is 
charged produces à profit here, it is equally certain, and 
therefore ſhould bear intereſt; and ſhould be from the 
teſtator*s death. But this was oppoſed by Carter and Co- 
myns, barons, that it ſhould» only bear intereſt from a year 
after the teſtator's death; for as legacies ate to be paid 
after debts, the executor: has that time to inquire, till 
which time they are not payable, ſo not to bear intereſt: 
which was agreed. A difference was offered to be made, 
that as there was a legacy to an infant, it could not. be 
ſafely paid, and therefore could not bear intereſt; Fo 
which it was anſwered by the chief baron, that it might be 
ſafely paid into the hands of anqnſant; having proper evi- 
dence of the payment, as zin Menttuorth's Exetutor, 313. 1 
And by Carter; it may be paid into the hands of the o 
guardian, having evidence; but if he takes ſecurity from i 


pend on eee at his ny _ 12 ee chantery, 7 


June 22, 29425 Pen Sabah w 'T — andfather 
of the plaintiff, by will, after directing his. debts and le- 
gacies to be paid, gives all the reſt and reſidue of his per- 
Jonabeſtate'to' his grandſon the plaintiff at his age of 27, 


man, whom he makes his executor. >The plaintiff 
broughthis bill for the intereſt of the reſidue, to be paid 
to him during his infancy. The defendant Freeman by 
is anſwer inſiſted, that the plaintiff.is not intitled to it, 

cuntefs:he attains his age of 21 5 but: that:tit ought to 
accumulate: ;' and: if” the plaintiff dies'before!2'ty that it 
will equally: belong to the defendant with the reſidue. 
The father of the plaintiff inſiſted, that the refidu@ muſt 
be confined to what che teſtator left at the time of bis 


21 nr ee 10 1 bluog id 30 t 5 Sa death, 
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to the repteſentative of the plaint 
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death, and that the intereſt made after his death ought to 
be conſidered as an undiſpoſed part, and go to him as next 


of kin to the teſtator, aceording to the ſtatute of diſtri- 


bution; or if the court ſhould be againſt him in this 
point, that then he is intitled to receive it for the main- 


tenance of the plaintiff. By the lord chancellor Hard- 
wicke : I am«of, opinion, that the plaintiff is not intitled 


to the intereſt that àriſes from this reſidue; and tho? the 
words reft and reſidue maſt be conſined to what ſhall. be 
found at the death of the teſtator, after his debts, funeral 
expences, and legacies are paid, yet that the intereſt 
ought to accumulate till the plaintiff arrives at his age 
of 21, and as, often as it amounts to a competent ſum 
to be placed out by à truſtee appointed by the maſter. I am 
not quite ſo cleat how the intereſt would go, if the accident 
ſhould happen of the plaintiff's ey hong 21, whether 

it, or to the defendant 
Freeman; but that is not neceſſary to be inquired into 
at this time. As to the father's claim, I am of opinion 
he has no right to the intereſt, becauſe the teſtator has 
given all the reſt and reſidue of his perſonal eſtate, ſo that 
he cannot be ſaid to have left any part undifpoſed, and 
conſequently can have no title to it as next of kin under 
the ſtatute of diſtribution. For as the deviſe of the re- 
ſidue is contingent, it not veſting; till the grandſon's, age 
of 21, the intereſt is ſo likewiſe, and muſt accumulate 
in the mean time; nor can the father by the rules of this 
court intitle himſelf to it as maintenance for the infant, 
becauſe it is given by a grandfather to a grandſon upon 
a contingency of attaining his age off a1; and as nothing 


4 * 


duce. The law of nature obliges only fathers, to main- 
tain their children; and unleſs the child, from the mean 
circumſtances of the parent, is in danger of periſhing for 


want; the court will not direct the intereſt that ſhall be 


made of a contingent legacy to be applied for that pur- 
poſe: So that unleſs the parent is totally incapable, or 


under particular circumſtances, as having a numerous fa- 


mily of children, and is bordering: upon neceſſity, the 
law of the land and of nature make it incumbent on the 


parent to maintain his child. In the caſe of Attherly and 


Nernon, x P. Mill. 783. where the teſtator Mr Vernon 
had left 6000 l to the plaintiff his niece, to be paid to her 
at her age of 21, and ſhe inſiſted that the intereſt of this 
money ought to be allowed for her maintenance; lord 
Macclesfield was of opinion, that the intereſt in that 

caſe 


is ſaid how: the produce of it ſhall be applied, he is not 
intitled as: a grandſon: to he maintained out of: the pro- 
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eaſe ought to follow: the principal, for it was a veſted. e 
gaey, and payable at 211 But7 there it was a ſum of 
money ſeparated arid detached” from the veſt of the eſtate, 
and a veſted legacy; here it is-a contingent one, and not 


a ſpetifie ſum, but! Vf te refidue of his perſonal eſtate, 


which makes a differenee between the eaſes ; and the fa- 
thet likewiſe in the preſent caſe poſſoſſed of a good eſtate, 
and in conſiderable ciroumſtances. Therefore: his lord- 
ip deered the intereſt which has arten upbn the re- 


ſidde of che teſtato?'s perſomal eſtate qinbe His death, or 


dich miy/ariſe, to be. paid into the hands of a truſtee, 
to be- laid out in real or gavernment ſecurities as often as 
it Mall Amount to a eompetent ſum. 3 Het. 5½ũñx 
JI 274%; Heath and Perrj. Fhe witator-/by his 


il pave” roo!” apiece to five brothers and fiſters 


(but-who: wers no relations its him) to be paid io them 
at their reſpective ages: 6, in eaſe/ they fhould re- 
ſpeRtively P8ct2hh chat age and nat otherwiſe; and if 


any of them ſhould Happen to die cbefore they attain 


their reſpective ages ef zitzithat then'andvin ſuch eaſe 
the? legacy or legucies of leo ſobgiven to them res 


ſpectively qhall be wald: Phe legatees brought a bilb for 


Intereſt In their legacies I. By lord Hardwicke: Caſes 
ofithis? End, how far & leghtee, Who is not inutled oro 


the payment of the legacy immediately, ſhall have inte- 


reſt in the mean time, depend upon particular cireum- 
Rances. Bome upon tebat ienſhip, ſome upon the neceſfi- 
ties f Jegatees, and molt! of them upon the particular 
penming of wills; and there is hardly one cafe which oan 


Deleted that is a precegerit for anothero Some! things 


urs Sertdin lin theſenda fes 3! for ifa legacy is given peu 
neralby at martiagey or ate 1, then iche veſting and time 
of payment are the fame, and-ſhall not veſt till marriage or 
21 Ts go one Hep further, where a: legacy is actually 
veſted, s if given sto an infant payable at 21, yet it 
all' nòt-estr y intsreſtzü unleſs ſomething is ſaid} in the 
will that ſnews the teſtator's intention to givè intereſt 


in the mean time Hutz all stheſt Caſes: art ſubject to 


this exception if its in the caſe of a child; for then 
jet a teſtatot give, it: howhe willhveithertat 21, or at 
marriage or payable at 21, or payable:at marriage, and 
tne child has no other proviſion, - the court will, give 
iutereſt by way of maintenance, for they. will. not prefume 
the father ſo unnatural as to leave a child deſtitute. But 
in the preſent caſe, the legatees are mere ſtrangers to the 
| i a not 1 \': 24 ©? dnuteſtatorz 
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teſtator ; and nothing ſhall be taken out of the eſtate for 
their benefit during their non- age. 3 Ath, 101. 
Suppoſing intereſt to be due, another queſtion ariſes, 


From what time the intereſt ſhall accrue. Concerning 


which, in the cafe of Jolliſ and Crew, E. 1701, it was 


determined as follows: viz. If a legacy be deviſed general- 


ly, and no time aſcertained for the payment, and the 
legatee be an infant; he ſhall. be paid. intereſt from the 
expiration of the firſt year after the teſtator's death ; but 
it ſeems a year ſhall be allowed, for. ſo long the ſtatute of 


diſtribution allows before the diſtribution be compellable, 


and ſo long the executor ſhall have, that it may ap- 
pear whether there be any debts: But if the legatee be 
of full age, he ſhall only have intereſt from the time of 
his demand after the year; for no time of payment be- 
ing ſet, it is not. payable: but upon demand, and he 
ſhall not have intereſt but from the time of his demand : 
ctherwiſe'it is in caſe of an infant, becauſe no laches 
are imputed to him. But where a certain legacy is left 
payaBle ar a day certain z it muſt be paid with intereſt 
from' that day. 2 Salk. 415. Prec. Chan. 161. 

And in the caſe of Maxwell and an * 172 33 
— following points were fe ſolved, 2 one gives. a 

egacy charged upon land, which yields rents and profits, 

and there is no time of payment mentioned in the will; 
Woe egacy ſhall carry i intereſt from the teſtator's death, 
becauſt the land yields profit from that time. 2. But 
if 2 legacy be given out of a perſonal eſtate, and nb time 
of payment mentioned in the will; this legacy ſhall carry 
intereſt only. from the end of the year after the death of the 
teſtator. 3. If a legacy be given, charged upon a dry re- 
vetfion ; here it ſhall carry intereſt only from a year after 


the death of the teſtator, a year being a convenient time for 


file. 4. If a legacy be given out of a perſonal. eſtate, con- 
fiſting of mortgages carrying intereſt, or of ſtocks yield- 
ing profits half yearly ; it ſeems” in this caſe the legacy 
ſhalt carry intereſt from the death of the teſtator. 5, If 


2 legacy be brought into court, and the le atee hath no- 


tice of it, ſo that it is his fault not to pray to haye the 
money, or that the money ſhauld be put out; the legatee 
in ſuch caſe ſhall loſe the intereſt from the time the 
money was brought into court: but if the money was 
put out, the legatee Thill have the intereſt which the 
money put out by the court did yield, 2 P. Will. 26, 

As to the quantum of intereſt, the ' determinations have 
been various: In the caſe 'of Guillam and Holland, OR. 
14, 1741; Loid Hardwicke ſaid, where a portion is 
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charged upon land, and the will doth not mention in- 


| tereſt, the court will not give any more than 4 per cent. 


tho? the legal intereſt is 5 per cent. and this rule hath alſo 
been extended to the caſes. of legacies and portions 
charged upon perſonal eſtate. .2 Att. 343. 

In the caſe of Incledon and Northcote, Mar. 2. 1746; 
Lord Hardwicke ſaid at firſt, as no more had been al- 
lowed for many years than 4 per cent. intereſt to children 
for maintenance, he did not care to break through the 
rule: But afterwards, in conſideration of the intereſt of 
money being altered Jately, mortgages being then at 
four and a half, and ſeveral at five per cent. he ordered 
the children ſhould have four and a half per cent. intereſt, 
. ee e et bat + 
In Bryant and Speke, Dec. 6, 1748; Lord Hardwicke 
ſaid, The general rule is, that legacies out of real eſtate 
carry one per cent. lower than legal intereſt ; but if out 
of perſonal eſtate, becauſe of the higher intereſt of money 
than land, it ſhall carry the legal intereft, unleſs parti- 
cular circumſtances, induce the court to vary therefrom. 
And this, he ſaid, was in conformity to the eccleſiaſtical 
court, which gives legal intereſt upon legacies out of 
perſonal eſtate. 1 Yez. 171. ; | 2 
In Beckford and Tobin, Nov. 4, 1749; It was ſaid 
by the lord chancellor Hardwicke, that in general the 
court exerciſes as large a diſcretion as to the rate of inte- 
Teſt upon legacies, where | intereſt is not particularly 
given, as in any caſe; and that it is Jificult.co. reduce 


It to a certain rule, The moſt general rule hath been, 


between intereſt of legacies charged on land, and on per- 
ſonal eſtate; and where nothing more, the court has 
ſaid, that land never produces profit equal to the intereſt 
of money, and will follow the courſe of.things, and give 
intereſt, where charged on land, one per cent. lower than 
the legal intereſt. So it was when the legal intereſt was 
at fix; but in general, where a legacy is out of perſonal 
eſtate, the court gives five; and unleſs that is taken to 
be a ſort of rule, there will be no diſtinction between 
them. —— Nevertheleſs, in the preſent caſe, the fund 


out of which the intereſt was to ariſe yielding no more 


than four, the court allowed but four per cent. I Ve, 308. 
M. 1733. Ferrers and Ferrers. The counteſs dowager 
'of Ferrers was by ſettlement and will of her late huſband 
earl Robert, intitled to a jointure eſtate of 10001 a year, 
but was kept out of poſſeſſion by ear] Waſhington, the 
Ton of ear! Robert by a former venter ; and now inſiſted 
*uporr the arrears, and intereſt, from the time of her huſ- 
i OS Here” 3 | | ' band's 
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band's death; comparing it to the caſe of arrears of an 
annuity, or rent charge, which are decreed to be paid 


with intereſt, By Talbot lord chancellor: The arrears 


of an annuity or rent charge are never decreed to be paid 


with intereſt, but where the ſum is certain and fixed; 
and alſo where there is either a clauſe of entry, or nomine 
pœnæ, or ſome penalty upon the grantor which he muſt 
undergo, if the grantee ſued at law: and which would 
oblige him to come into this court for relief, which the 
court will not grant but upon equal terms, and thoſe 
can be no other but decreeing the grantor to pay the ar- 
rears, with intereſt for the time, during which the pay- 
ment was with-held ; but intereſt for the rents and pro- 
fits of an eftate was never decreed yet, the ſame being 
intirely uncertain. And tho' it may be ſaid, that the 
lady is intitled to an eſtate of 10001 a year, yet that is 
not ſufficiently certain; being only a perception of the 
profits of an eſtate, which are not to he paid at any one 
certain time, but only as the tenants of the land bring 
them in, ſome at one time, ſome at another. Caſ. Talb. 2. 
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7. A. 16 C. 2. Renneſey and Parrot. A legacy was Maintenance 


made payable at the age of twenty-one years. The le- and education, 


gatee by his guardian brought a bill againft the executor eee 


for maintenance, ſuggeſting that he had none. The 
executor demurred; for that the plaintiff was under age, 
and the legacy was not payable till twenty-ene, and 
therefore no cauſe of ſuit, But the demurrer was over- 
ruled. 1 Cha, Ca. 60. | 

E. 1722. Harvey and Harvey. The teſtator being 


ſeiſed of a real eſtate, and poſſeſſed of a perſonal eſtate, 


and having ſeveral children, deviſeth all his real and per- 
ſonal eſtate to his eldeſt fon, charging the ſame with 
10001 a piece to all his younger children, payable at their 
reſpective ages of 21; but in the will no notice is 
taken of maintenance for the younger children in the 
mean time. The younger children bring their bill, in 


order to recover intereſt, or ſome maintenance during 


their infancy. Upon which, the maſter of the rolls de- 
creed, that the younger children ſhould recover mainte- 
nance, He obſerved, that theſe being veſted legacies, 
and no deviſe over, it would be extreme hard that the 
children ſhould ſtarve, when intitled to ſo conſiderable le- 
gacies, for the ſake of their executors or adminiſtrators, 
who in caſe of their deaths would have the ſaid legacies : 
T hat in this caſe, the court would do, what in common 
preſumption the father (if living) would and ought to 
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have done, which was, to provide neceſſaries for his chit. / 


dren: That a court of equity would make hard ſhifcs 
for the proviſion of children ; as where younger children 


were left deſtitute, and the eldeſt an infant, equity would 


make ſuch a liberal allowance to the guardian of the 
eldeſt, as that he might thereout be enabled to maintain 
all the children; and for the ſame reaſon, the court would 
likewiſe take a latitude. in this caſe; that ſince intereſt 


was pretty much in the breaſt of the court, tho' the will 
were ſilent with regard to that, yet it ſhould be preſumed | 
that the father, who gave theſe legacies, intended they 
ſhould carry intereſt, if the eſtate would bear it; for every 


one muſt ſuppoſe it to have been the intention of the 
father, that his children ſhould not want bread during 
their infancy ; That for this reaſon it had been held, that 
tho” a legacy were deviſed over in caſe of the legatee's 
dying before twenty one, yet the infant legatee ought to 
have intereſt allowed him during his infancy, in order for 
his maintenance; with this difference only, that where 


the eſtate has appeared to be ſmall, the court, in whoſe 
_ diſcretion it always lies to determine the quantum of in- 
tereit, has ordered the lower intereſt: And it ſeemeth, 


that if one, not a parent, gives a legacy to an infant, 
payable at twenty one, without any deviſe over, and the 
infant has nothing elſe to ſubſiſt on; the court will order 
part of this legacy, in order to provide bread for the in- 
fant, to be paid preſently, allowing intereſt for the ſame 
to the perſon paying it, out of the remaining principal; 
tho' this is done very ſparingly. 2 P. Will. 21. 

M. 1684. Barlow and Grant, Upon a bill for 1001, 
legacy given to a child, the defendant inſiſted upon an 
allowance of 161 a year, for keeping the legatee at ſchool. 
It was objected, that only the bare intereſt of the money 
ought to have been expended in his education, and not 
to have ſunk the principal, as in this caſe the defend- 
ant had done, But the lord keeper theught it fit and 
eaſonable to be allowed; and ſaid, the money laid out 
in the child's education was moſt advantageous and be- 
neficial for the infant, and therefore he ſhould make no 
ſcruple of breaking into the principal, where ſo ſmall a 
ſum was deviſed, that the intereſt thereof would not ſuf- 
fice to give the legatee a competent maintenance and 
education; but in caſe of a legacy of 10001, or the 
like, there it might be reaſonable to reſtrain the main- 
tenance to the intereſt of the money. 1 Vern. 255. K 
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But if the as y is deviſed over, it ſeemeth to Be 
N - and that 


become payable, | 1 Cha. Ca. Liech- and Lesch. H. 26 
27 C. 2. Prec. C54. 19 85 "Brewin and . f E. 
1702. 

Ale a legacy in the hands: of the father gehn tochis 


children by a relation or other, hal} not be diminiſhed 


by the father; becauſe he is obliged to maintain bis own 
children: As in the caſe of Darley and Darley, Dec. 6, 

1746. A bill was brought by the plaintiff for to legacies 
of gol each, left to himſelf £8 his ſiſter under the will of 
their grandfather, and for the intereſt that has been made 
thereof, | The ſiſter's legacy he claims by aſſignment 


from her, The defendant, being executor to the father, 


inſiſts he is not obliged to account to the plaintiff for 
principal or intereſt, one hundred and five- pounds being 
expended for putting him out apprentice, and much more 
than fifty pounds in the maintenance and cloathing of 
the ſiſter. By the lord chancellor Hardwicke:: Where 


| legacies are given to a child by a relation, a father! can= 


not make uſe of ſuch legacy in maintenance of the child, 
but muſt provide for him out of his own pocket ; nor 
can he ſet him out in the world, or put him out an ap- 


prentice, or clerk, with the money ariſi Row the 


legacy ; and if he does, he ſhall not be allowe And 
he ordered intereſt to be computed on the lai given 
to the plaintiff and his ſiſter, from the time they reſpec 
tively attained their ages of -21, at 5 per cent. and that 
what ſhall be found due for principal and intereſt of theſe 
legacies be paid by the defendant to the plaintiff, he hav- 


| ing admitted aſſets of the father for that purpoſe, | 3 All. 
299. 


the courti in ſueh caſe will not di- 
miniſh the principal, but only ale the intereſt thereof 
wto the firſt legatee, until the time that this leres ſhalt - 
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8. Nov. 4. 1684. Palmer and Trevor. Morley deviſed Payment to a 


1001 to his 13 Eliz. Palmer, a ſeme covert, an 
dies. The executor pays it to Elizabeth who ſpends it 
in her own maintenance, Her huſband ſues for it; and 


the queſtion was, whether this was a good payment to 


the wife, it being in proof that at the time of making 
the will, Palmer and his wife lived apart,. and the huſ- 
band did not allow her maintenance, and ſo it is a tron 
preſumption that the deviſor intended this for her ſeparate 


uſe. By the lord keeper: If it had been fo given in ex- 


preſs terms, the payment to her had been good; but as 
it is, the huſband muſt have it decreed.: he ſaid, that in 


cafe 


d fame covert. 


920 


Security to 
reſund. 
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caſe where a tenant paid his rent to his landlady, hot 


knowing that ſhe was married, yet the huſband made him 
pay it over again, and no help for it. | Moreover the will 
appointing the legacy to be paid within fix months after 


the teſtator's deceaſe; the lord keeper decreed the huſ- 


band intereſt from that time, but if no time limited no 


1 1 Fern. 261. 
In the caſe of Grove and Benſon, M. 21 Charl. It 


is dad generally, that an executor is not bound to pay a 


legacy, without ſecurity to refund, in wy there. be a 
defect of aflets. 1 Cha. Caf. 1 151 

And in the cafe of Neel and Robinſon, I. 1653, it is 
ſaid, that if they give ſentence in the eccleſiaſtical court 
for the payne of a legacy, a prohibition' will lye, un- 
leſs they take ſecurity to refund in caſe of inſufficiency of 
goods to diſchatigg debts; and the like; for a diminution 
of legacies is to be made pro rota, if the teſtator's eſtate 
will not extend 0 bao. _ all, 2 Ventr. 358. 3 Bac. 
Abr. 48 71 Ayl. Par. 3 
And Mr Oughton — If the teſtator hath given bead 
with any perſon, for the payment of a debt after cer- 
tain years to come, or for the performance of any cove- 
nants or contracts at a future day; altho' the executor 
in this caſe hath goods in his hands ſufficient to pay the 
legacies, yet if the ſaid ſum for which the teſtator was 
bound is not paid, or the ſaid covenants. be not ful - 


filled, in ſuch caſe, the executor fer his indemnity may 


offer judicially the legacy upon this condition, that the 

legatary firſt give, proper ſecurity to keep him indemnified 

with reſpe& to the debts and covenants aforeſaid, at 

leaſt proportionably, regard being had to the other le- 

gacies, Which if the legatary ſhall refuſe, the executor 

may leave the ſame with the regiſter upon the condition. 
ght. 369, 370. 

" The form of which ſecurity to be. given as aforeſaid, 
may be this: 

« Know all men by theſe preſents, dec. (as in the 
common form of bonds.) 

„ Whereas E. F. late of —deceaſed, did on the — day 
<« of —duly make and execute his laſt will and teſtament, 
and did therein amongſt other legacies give and be- 
<< queath unto the above bounden A. B. the ſum of- and 
<< therein and thereof did name and appoint the above- 
<< named C. D. executor, who hath proved the ſame in 
<< the conſiſtory court of — and taken upon himſelf the 


<6 execution thereof: And whereas the ſaid C. D. hath 
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ct at the requeſt of the ſaid A. B. actually paid to him 
< the faid A. B. the whole legacy of — altho? there may 
© be cauſe to apprehend a deficiency of aſſets for pay- 
© ment of the other legacies : The condition of this obli- 
* gation is ſuch, that if ſuch deficiency ſhall actually 
and bona fide happen, the ſaid A. B. his executors or 
* adminiſtrators, fhall within days next after requeſt 
in that behalf to him made, refund and pay back unto 


„ him the ſaid C. D. his executor or executors, admini- 


© ſtrator or adminiſtrators, his or their rateable part or 
* ſhare of ſuch deficiency, Then this Ley to be 
© void, otherwiſe of force.” 

And in a court of equity, common j 
pel a legatee to refund, altho* no ſecurity" 
for that purpoſe, 1 Warn, 97, „. 

And by the lord chancellor Hardy 
not obliged to give ſecurity to refund Upon a . ee 
of flew; 1 . er. 1 V. 342222 

And the rule is, where an executor pays a legacy, the 
preſumption is, that he hath ſufficient to pay all legacies, 
and the court will oblige him, if ſolvent, to pay the 


will come 
f been given 


reſt, and not permit him to bring a bill to compel the le- 


gatee, whom he voluntarily paid, to refund; altho', if 
the executor prove inſolvent, ſo that there is no other 
way, the court will admit a bill by the other legatees to 
compel that legatee to refund, 2 Vex. 194. 


„ legatees are 


$22 


10. The ancient law was, that if a man bequeath If aſſets fall 
201 to one, and 20 1 to another, and 201 to a third, and forty in what 


caſe legatees 


makes his executor and dies, having goods but to the 11 abate. 


value of 201 in all; of which goods the executor maketh 


an inventory: in this caſe he may pay which of the three 


he pleaſeth his whole legacy, and the other two are with- 
out remedy : or he may, if he pleaſe, pay every one of 
them a rateable part: and in caſe the executor make no 
inventory, yet he is chargeable no further than the value 
of the goods; and ſo if every legatary in ſuch caſe ſhould 
ſue him, they mult prove ſufficiency of goods, or other- 


wiſe they ſhall get nothing. Curſ. 186. 


But Mr, Clark fays (agreeable to the rule in the courts 
of equity) If after payment of the debts and funeral ex- 
pences there be not ' ſufficient for all the legataries, there 
muſt be a proportionable diſtribution according to the 
quantity of each legacy.” 1 Ought. 366. 

And Dr Swinburne ſays, If the executor do make an in- 
ventory according to the laws and ſtatutes of this realm; 
than he need not pay to any legatary his whole. legacy, 

Vor. IV, 'E tho' 


322 


Mills. Payment of legacies. 


tho? he be firſt named in the will, in caſe there is not ſuffi» 
cient to anſwer unto every legatary his whole legacy; but 
may retain a rateable part or proportionablededuction 
from every legacy; ſaving in certain cafes : whereof one 
is, when ſome ſpecial thing 1s bequeathed, 'as the teſta- 
tor's ſignet, or his white horſe ; which ſpecial legacy (as 
ſome do deem) is to be ſatisfied and paid wholly without 


diminution, in reſpet of any other general legacies, or 


of legacies which conſiſt in quantity. Another | caſe is, 
when the father doth bequeath ſomething to his daughter 
for her dower, or towards her marriage. Another is, 
when the teſtator doth bequeath any thing in ſatisfaction 
or recompen for ſome injury by him done, or of goods 
evil gotten. r thoſe legacies are not to be diminiſhed 
by reaſon of general legacies, or legacies conſiſting 
in quantity, {hall remain wholly unſatisfied, ra- 
ther than thoſe aforeſaid legacies ſhall be diminiſhed ; and 
conſequently in theſe caſes, it is not in the power of the 
executor, to gratify any other legatary at his election. 
Stwin. 227, 228. | | | 
And he ſays further, that if the executor enter to the 
teſtator's goods, and will make no inventory thereof, 
then may every legatary recover his whole legacy at his 
hands; for in this caſe the law preſumeth, that there is 
ſufficient goods to pay all the legacies, and that the exe- 
cutor doth ſecretly and fraudulently ſubtract the ſame : 
whereas otherwiſe the executor is preſumed not to have 
any more goods which were the teſtator's, than are de- 
ſcribed in the inventory, the ſame being lawfully made. 
Swin. 228, 229. | REPS | | 
And altho' the teſtator made no proviſion for refunding, 
yet the common juſtice of a court of equity will compel 
a legatee to refund ; and it is certain that a creditor ſhall 
compel a legatee, and that one legatee ſhall compel an- 
other to refund, where there is a defect of aſſets. 1 
Fern. 94. e 
And even if one of the legatees get a decree for his le- 
gacy, and is paid, and afterwards a deficiency happens; 
the legatee who recovered ſhall refund notwithſtanding, 
1 P. Will. 495. | | by | 
But if the executor had at firſt enough to pay all the 
legacies, and afterwards, by his waſting the aſſets, occa- 
ſions a deficiency; the legatee who has recovered his le- 
gacy, ſhall have the advantage of his legal diligence, 
; which the other legatees neglected by not bringing their 
: | And 


88 tr. 


— 
_ 


which he had no notice Ly the time of 
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2 And altho' a legatee ſhall refund againſt creditors, if 


there be not ſufficient aſſets to pay all the debts; and 
likewiſe againſt Jegatees, where all of them have not an 
equal ſhare, in regard of aſſets falling ſhort ; yet it hath 
been ſaid, that an executor himſelf ſhall never bring a 
legacy back when he hath once afſented to it, unleſs he 
paid the debts of the teſtator by compulſion, MH. 1683, 
Noel and Robinſon. 1 Vern. go. 2 Ventr. 358. 

And the author of the Law of executors ſaith ; that if a 
executor voluntarily pay a legacy, and afterwards debts 
appear, he cannot compel the legatee in equity to refund. 
Law of Ex. 186. | „ 

But more particularly, the author of the Law of Te, 
taments obſerveth, that if an executor applies the aſſets in 
ſatisfaction of legacies, and afterwards debts appear of 
aying the legacies, 
he may compel the lepatees to refund. 1 Ch. Caf. 136. 
So he may, if compelled by a decree in chancery to pay 
legacies : But if an executor voluntarily pays a legacy, 
and afterwards aſſets prove deficient to pay the other le- 
gacies ; neither the executor nor any of the other lega- 
tees ſhall compel ſuch legatee to refund, 2 Fern. 205. 
Law of Teſt. 260, 261. Sn og ga Rs 

But in the caſe of Mel and Robinſon before mentioned, 


it was ſaid by the lord chancellor to be a point not as yet 
determined, whether the executor himſelf, after he hath 


once voluntarily aſſented to a legacy, ſhall compel the 
legatee to refund. 1 Vern. 94. rg 
And in the cafe of Davis and Davis, E. 4G, On a 


bill by an executor 15 a legatee, to refund a legacy 
voluntarily paid him 


8 y the executor, the aſſets falling 
ſhort to ſatisfy the teſtator's debts; it was decreed by Sir 
Joſeph Jekyll, maſter of the rolls, that the defendant 
ſhould refund to the plaintiff; and that an' executor may 


bring a bill againſt a legatee to refund a legacy volunta- 
rily paid him, as well as a creditor; for the executor, 
paying a debt of the teſtator out of his own pocket, ſtands 
in the place of the creditor, and has the ſame equity 
againſt a legatee to compel him to refund. Viner. De- 
viſe, Q. d. 35. | | 


So where a ſpecific legacy is deviſed, the legatee mult 
have it intire, though there are not ſufficient aſſets to pay 
the reſt of the legacies: But if 1001 is deviſed to one, 
and ſeveral money legacies to others, and the teſtator di- 


rects that the legacy of 1001 ſhall be paid in the fi 
place; yet if the other legacies fall ſhort, the legatee of 
Y 2 1001 
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Ico! muſt make a proportionable abatement of this lega- 
cy. H. 1681. Brown and Allen. 1 Vern. 1 


In the caſe of Blower and Morret, July 10, 1752.3 


Lands were deviſed to truſtees to be ſold, for payment 
of debts and legacies; the teſtator afterwards, gives to his 
wife a general legacy of 5001, to be paid to her im- 


mediately after his deceaſe, out of the firſt money that 


mould be got in after his death. It was inſiſted, this 500 
legacy ſhould not abate in proportion with others, from 
the particular directions attending it. By lord Hard- 
wicke : Caſes of this kind, of a claim by pecuniary le- 


- 


gatees of a priority of ſatisfaction, ſo as not to abate in 


proportion with others, ſeldom come before the court; 


and there are fewer, in which the court has given way 
to claims of that kind; there muſt be therefore very 
ſtrong words to induce” the court to give way to it; for 


in moſt caſes, the court has diſclaimed the laying weight 
on particular words, as the ſaying imprimis, or in the 


firfl place, or a direction for the time of payment; be- 


cauſe if the court was upon ſuch grounds to give a pre- 
ference to one pecuniary legatee, there would be no end 


of it, conſidering the variety of expreflion, and the in- 


correctneſs with which wills are frequently drawn. And 
IT am of opinion, that the direction to be paid to his 
wife immediately after his deceaſe, is not ſufficient to 


give her a preference; for that only relates to the time 
of payment: He directs, that whereas the, general rule 


of law is, that legacies ſhould not be paid until a year, 


this ſhall be paid immediately. The conſequence is, 
that if it is not then paid, it ſhould carry intereſt im- 
mediately; which is always confidered as a compenſa- 
tion for delay of payment, and puts her in the ſame con- 


dition as if it was paid. 2 Fez. 420. | 


In the caſe of Oneale and Meade, H. 1720. A man 
ſeiſed of an eſtate in fee which he had mortgaged for 
5001, and alſo poſſeſſed of a leaſehold, deviſed: the mort- 
gaged eſtate to his eldeſt ſon in fee, and the leaſehold 
eſtate to his wife, and died, leaving debts which would 
exhauſt all his perſona] eſtate, except the leaſehold given 
to his wife. The queſtion was, whether there being (as 
uſual) a covenant to pay the mortgage money, the 2 
hold premiſſes deviſed to his wife ſhould be liable to diſ- 
charge the mortgage. It was decreed by the maſter of 
the rolls, that as the teſtator had charged his real eſtate 
by this mortgage, and alſo ſpecifically bequeathed the 


leaſehold to his wife, the heir ſhall not diſappoint her 


legacy, 


c Gees 
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legacy, by laying the mortgage debt upon it, as he might 
have done had it not been ſpecifically deviſed ; ; and. tho? 


t he mortgaged premiſſes were al ſo ſpecifically given to the 
heir, yet he muſt take them with their burden, as proba- 


bly they were intended; and that by this conſtruction, 
each deviſe would take effect: And that this reſolution 


did not in the leaſt interfere with the caſe of Cliſton and 


BBirt, M. 1720. (1 P. Vill. 678.) becauſe in that caſe, 
there was no mortgage. 1 P. Mill. 693. 


And as there is a benefit to a ſpecific legatee that bi 
ſhall not contribute, ſo there is a hazard the other way; 
for inſtance, if ſuch ſpecific legacy, being a leaſe, be 
evicted, or being goods be Joſt or burnt, or being a debt 
be loſt by the inſolvency of the debtor, in all theſe caſes 
the ſpecific legatee ſhall have no contribution from the 
other legatees, and therefore ſhall pay no contribution to- 
wards them. 1 P. Will. 540. 

But the deviſee of an annuity for life, charged on the 
perſonal eſtate, where there is a deficiency of aſſets, ſhall 
abate in proportion with the other legatees; for this 
is not to be conſidered as a, (ſpecific legacy. 3 Al. 
6 
Ale charities, tho⸗ preferred by the civil law, yet oy 
ought to abate in proportion. 2 P. Will. 25. | 

And if the teſtator's perſonal eſtate is not ſufficient to 
pay all legacies, the executors having legacies bequeathed 
them ſhall abate in proportion with, the other legatees, 
even tho? the legacies be given them for their care and 
trouble, and not generally; for thoſe are only words of 
courſe ; and as they need not take upon them the office 
unleſs they pleaſe, they accept the legacies ſubject to that 
contingency. 2 P. Will. 25. Barnard. Cha. Rep. 435. 
2 Atk. 171. 

In like manner land legatees and money legatees ſhall 
abate proportionably. 2 Cha. Ca. 155. 

If the executor hath only bad debts, he may offer to 
aſſign them to the ens and ſhall: be quit. 1 Ought. 

. 

Ty a man by will gives a leaſe, ora horſe, or any ſpe- 
cific legacy, and leaves a debt by mortgage or bond in 
which the heir is bound; the heir ſhall not compel the 
ſpecific legatee to part with his legacy in eaſe of the real 
eſtate ; for tho' the creditor may ſubject this ſpecific lega- 


cy to his debt, yet the ſpecihc or other legatee ſhall in 


equity ſtand in the place of the bond creditor or mort- 


Pager, and take as much out of the real aſſets, as ſuch 
* 3 | creditor 
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creditor by bond or mortgage ſhall have taken from his 
ſpecific or other legacy. 1 P. Will. 730. | 
But if one owes debts by bond or mortgage, and de- 
viſeth his lands to another in fee, and leaves a ſpecific le- 
gacy, and dies, and the bond creditor or morgagee comes 
upon the ſpecific legacy for payment of his debt ; the. 
ſpecific legatee ſhall not ſtand in the place of the hond 
creditor or mortgagee to charge the land : becauſe the de- 
viſee of the land is as much a ſpecific deviſee as the lega- 
tee of a ſpecific legacy ; for it was as much the teſtator's 
intention that the deviſee ſhould have the land, as that 
the other ſhould have the legacy ; and a ſpecific legacy-is. 
never broke in upon, in order to make good a pecuniary 
one. 3 P. Will. 324. 2 Salk. 416. | I 
But if a man, indebted by mortgage, deviſeth his land 
to another in fee (after payment of his debts and funeral 
charges), and alſo doth bequeath divers pecuniary lega- 
cies, and the perſonal eſtate is not ſufficient to ſatisfy both 
the legacies and the mortgage; in ſuch caſe, if the mort- 
gagee ſhall not hold to the real, but ſhall fall upon the 
perſonal eſtate, the legatees ſhall ſtand in his room for ſo 
much out of the real eſtate, as he ſhall take out of the 


perſonal ; that being a proper fund for their payment. 


Caf. Talb. 53. | | 
So if a man give legacies to his daughters, charging 
his real eſtate with the payment thereof: and other lega- 
cies to bis brother, without charging his real eſtate with 
the payment of theſe: if the daughters recover their le- 
gacies out of the perſonal eſtate, then the brother ſhall 
ſtand in the place of the daughters, and take ſo much out 
of the land for his legacy, as the daughters had exhauſted 
out of the perſonal aſſets. 2 P. Will. (61 9.) | 
11. Where there are divers executors, and ſome of them 
eee a- f are dead, the legatary muſt ſue the ſurviving executors, 
> Koh and not the executors or adminiſtrators of thoſe that are 
dead. And if all the executors are dead, he muſt ſue 
the executors or adminiſtrators of him that died laſt, and 
not the executors or adminiſtrators of the reſt: And the 
-reaſon is, becauſe it is preſumed, that the goods of the 
deceaſed not adminiſtred by the other executors, remained 
with the ſurviving executor ; or if they did not, it was 
through his own default; becauſe when the other execu- 
-tors were dead, he might and ought to have proceeded 
againſt their executors or adminiſtrators for reſtitution of 
the goods not adminiſtred. 1 Ought. 364. 
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II. Concerning the diſtribution of inteſtates eſſects. 


And herein 
i. Of the ſtatutes of diſtribution. 
ii. Of cuſtoms in particular places. 


iii, Of the cuſtom of the city of London in par- 


ticular, 
iv. Of the cuſtom of the province of York, 
v. Of the cuſtom within the principality of Wales. 


i Of the flatutes of diſtribution. 


the 22 £9 23 C. 5 c. 10. commonly called the 


ſtatute of diſtribution, it is enacted as followeth : 
All ordinaries, as well the judges of the prerogative courts of 


Canterbury and York, as other  ordinaries and eccleſiaſit- 


cal judges, and every of them, having power to commit ad- 


miniftration of the goods of perſons dying inteflate, ſhall and 


may and. are enabled to proceed and call admmiſtirators to de- 
count, for and touching the. goods of any perſon dying inteſtate ;. 


and upon hearing and due conſideration thereef, to order and 


make juſt and equal diſtribution of what remaineth clear (after. 
all debts, funerals, and juſt expences of every fort firfl allowed 
and dedugied) amongſt the wife and children, or childrens 
children, if any fuch be, or otherwiſe to the next of kindred to 
the dead perſon in equal. degree, or legally repreſenting their 
lacks pro ſuo cuique jure, according to the laws in ſuch 
caſes, and the rules and limitations hereafter ſet down ; and 


the ſame diflributions to decree and ſettle, and to compel ſuch. - 
adminiſtrators to obſerve and pay the ſame by the. due courſe of” | 
his majeſly's eccleſraflical laws : ſaving to every one ſuppoſing - 


him or themſelves aggrieved, their right of appeal, as was al- 
ways in ſuch caſes uſed. ſ. 3. | 

Provided, that this aft, or any thing herein contained, ſhall 
not any ways prejudice or hinder the cuſtoms obſerved within 
the city of London, or within the province of York, er 
other places, having known and received cuſtoms peculiar ta 


them; but that the ſame cuſtoms may be objerved . as for- 


merly, any thing herein contained to the contrary notwith/iand- 
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And all ordinaries and other perſons by this act a to 
2 


make diſtribution of the ſurpluſage of the eflate of any perſon 
dying inteſtate, ſpall diſtribute the whole ſurpluſage of fuch eſtate . 
or eflates, in manner and form following ; that is to ſay, one 
third part of the ſaid ſurpluſage to the wife of the wnte/late, 
and all the reſidue by equal portions, to and among ſi the chil- 
dren of ſuch perſons dying inteſlate, and ſuch perſons as legally 
repreſent ſuch children, in caſe any of the ſaid children be then 
dead, other than ſuch child or children (not being heir at law) 


who ſhall have any eftate by the ſettlement of the inteſtate, or 


ſhall be advanced by the inteſtate in his life time, by portion 
or portions equal to the ſhare which ſhall by ſuch di Mribution be 
allotted to the other children to.whom ſuch diſtribution is to be 

made : And in caſe any child, other than the heir at law, who 
ſhall have any «/late by ſettlement from the aid intefiate, or 
ſhall be advanted by the [aid inteftate in his life time by portion 
not equal. to the ſhare which will be due to the other children 
by ſuch diflribution as aforeſaid ; then ſa much of the ſurplu- 
ſage of the eflate 0 71 inteſtate, to 2 diftributed to ſuch 
child or children 1 { have any land by ſettlement from the 
ante/tate, or were advanced in the life time of the inteſtate, 
as ſhall make the eſtate of all the ſaid children to be equal as 
near as can be eſtimated : But the heir at law, notwithſtanding 
any land that be ſhall have by deſcent or otherwiſe from the 
znte/late, is to have ax equal part in the diſtribution with 
the reft of the children, without any confideration of the value 


e the land _ he hath by deſcent er otherwiſe from the 


mteflate. 1. 
And in of there be no children, nor any legal repreſents- 


tives of them; then one maiety of the ſaid eflate to be allotted 

to the wife of the inteſtate, the reſidue of the ſaid eflate to be 

diſtributed equally to every of the next of kindred of the inteflate, 

75. are in equal degree, and _ who legally repreſent them. 
6 


Provided, that there be no 8 admitted among 
collaterals, after brothers and ſiſters children. ſ. 7. 

And in caſe there be no wife, then all the ſaid eftate to be 
diſtributed equally to and among ft the children. ſ. 7. 

And in caſe there be no child, then to the next of kindred 
in equal degree of or unto the mieflate, and their legal re- 
preſentatives, as aforeſaid, and in no other manner bh]. 
ever, 1. 7. 
Provided alſo, and be it enafed, to the end that a due re- 
gard be had to creditors, that no fuch aiftribution of the goods 
ef any perſon dying inteſtate be made, till after one year be 
ful expired after the inte/tatt's drath; and that ſuch and every 


one 
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one to whom” any diſtribution and ſhare ſhall: be allotted, ſhall 


give bond with ſufficient ſureties in the ſaid courts, "that if 
any debt or debts truly owing by the inteſtate ſhall be after- 


wards ſued for and recovered, or otherwiſe duly made to ap- 


pear, that then and in every uc caſe he or ſhe ſhall reſpec- 
tively refund and pay back to the adminiſtrator his or her rate- 
able part of that debt or debts, and of the coſis of ſuit and 
charges of the adminiſtrator by reaſon of ſuch debt, out of the. 


part and ſhare ſo as aforeſaid allotted to him or her, thereby to 
enable the ſaid adminiſtrator to pay and ſatisfy. the ſaid debt 
or debts ſo by ing yu 10 diſlribution made as afereſard. 
ſ. 9. 
Provided always, and be it enacted, that in all caſes where 
the ordinary hath uſed heretofore to grant adminiſtration cum 
teſtamento annexo ; he ſball continue ſo to do, and the will 
of the deceaſed in ſuch teſtament expreſſed ſhall be performed 
and obſerved, in ſuch. manner as it ſhould have been if this act 
hat never been made. ſ. . 

And by the 29 C. 2. c. 3. / 25. for expteiping the 
ſaid ſtatute, it is declared, Dk nothing therein ſhall ex- 
tend to the eſtates of feme coverts that ſhall die inteſtate, but 
that their huſbands may demand and have adminiſtration of 
their rights, credits, and other perſonal eflates, and recover 
and enjoy the ſame, as they might have done before the making 
of the ſaid act. 

And by the 1 J. 2. c. 17. If after the death of a father 
any of his children ſball die inteflate without wife or children, 
in the life time of the mother; every brother and ſiſter, and 
the repreſentatives of them, ſhall have an equal ſhare with her, 
any thing in the ſaid ati to the contrary notwithflanding. 


Enabled to proceed to call adminifirators to account] At 
common law, no perſon at all had a right to adminiſter, 
but it was in the breaſt of the ordinary to grant it to 
whom. he pleaſed, till the ſtatute of the 21 H. 8. was 
made, which gave it to the next of kin; and if there 
were perſons of equal kin, which ever took out admini- 
ſtration was intitled to the ſurplus. And for this reaſon, 
this ſtatute of the 22 & 23 C. 2. was made, in order to 
prevent this injuſtice, and to oblige the aa ta 


diſtribute. 1 Ath, 459. 


Of any perſon dying inteflate] T. 8 W. Petit and Smith, 
Prohibition was granted to the delegates, to ſtay a ſuit 
there, becauſe they compelied an executor to make diftri- 


bution of the e, he having $01 deviſed to him as 4 


legacy 3 
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legacy; becauſe, there being a will, and an executor, the 


ſpiritual court cannot compel diſtribution, but only where 
the party dies inteſtate. L. Raym. 86. | 

And in the caſe of the King and Sir Richard Raines, 17. 
10 W. If an executor be ſued in the eccleſiaſtical court 
to make diſtribution, he not being refiduary legatee ; 
though that were allowed by the. canon law, yet. the 


king's bench would grant a prohibition to ſtay any ſuch 


ſuit; for all ſuits for diſtributions were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
made them lawful; and they are only lawful ſo far as is 
warranted by that ſtatute, which is only in caſe of perſons 
dying inteſtate.” L. Kaym. 363. 

E. 3 G. 2. Hatton and Hatton. Strange moved for a 
prohibition to the prerogative. court, in a ſuit there inſti- 
tuted by the next of kin againſt the executor, to make diſ- 


tribution of the ſurplus, there being a ſpecific legacy to the 


executor ; for that altho* there have been variety of de- 


ciſions upon this point in courts of equity, where they 


have ſometimes held the executor to be a truſtee for the 
next of kin as to the ſurplus, yet there was no inſtance 
of the ſpiritual court's judging. of a truſt, or ſetting up 
any intereſt contrary to the common law. He' inſiſted, 


that in the caſe of a will the judge below is funcius officio, 


when he hath granted probate, as to. all purpoſes but cal- 
ling for an inventory according to. the ſtatute of the 21 


A. 8. c. 5. And he cited the caſe of Petit and Smith, as 


reported in the 5 Mod. 247. where the teſtator gave 5 1 
to the executor, and the daughter cited him to make 
diſtribution, and a prohibition was granted. And in a 
report of the ſame caſe in Comb. 378. it is ſaid by Hole 
chief juſtice, they never pretended to diftribution in the 


caſe of an executor ; and they only do it in the caſe of an 


adminiſtrator by virtue of the ſtatute; and he denied the 
notion in 2 It. 33. that executors muſt divide, Dr 
Sayer on the contrary endeavoured to maintain, that the 
ſpiritual court had concurrent juriſdiction with the court 
of chancery in this caſe, as well as in legacies; and in- 
ſiſted that this is a partial inteftacy, as to the ſurplus, 
But the court was clearly of opinion, that the ſpiritual 
court could not intermeddle; and ſaid, that in caſe of an 


inteſtacy, they uſed to be prohibited, as in Carter 125. 
1 Lev. 233. and that the ſtatute of diſtribution inlarged, 


and not barely confirmed their power, as appears by the 


hiſtory of that ſtatute in Raym. 496, &c. And the rule 


for a prohibiticn was made abſolute, And the court of- 
3 fered, 


o 200. 0 "I" "IP "0p" 4 


i "0 2 N 2 1 1 FE 


* 


Mills. Diſtibution. 
fored, that if the common lawyers on the doQor's fide, 
who were Reeve, Lee and Fazakerley, would ſay that they 


thought there, was any thing in it, the plaintiff ſhould 
declare in prohibition ; ; but they declined it. Str.. 865. 


To order and make juſt and equal diſtribution] T. 10 W. 


Clerke and Clerke, ' Clerke died inteſtate; His wife took 


out letters of adminiſtration to him,  Clerke, brother to 
the inteſtate, cited the defendant into the ſpiritual; court, 


to make diſtribution of the inteſtate's eſtate. The de- 


ſendant there ſuggeſts, that the brother hath goods of the 
inteſtate in his hands to the value of 2001. And upon 
this the ſpiritual court orders him to bring the 2001 into 
court, to the end it may be diſtributed. And for not 
bringing eit in they excommunicate him. Upon which 
he moves in the king's bench for a prohibition; : and it 
was granted as to the whole proceſs that compelled him 
to bring in the 2001, For by the court; The ſpiritual 
court hath power to make diſtribution of the eſtate, when 
it is come in, but not to fetch it in becauſe that is to 
hold plea of debt: but the ſpiritual court might refuſe in 
this caſe to proceed to the diſtribution, until the brother 
had brought in the 2co], but they cannot excommunicate 
him for not bringing it in. L. Raym. 585, 


D Arilution Where there is only ene perſon that can 
take, the ſtatute veſts the right in that perſon; altho' in 
ſuch cale it is not ſtrictly and literally a diſteibution. 
375 Will. 50. | 


Shall not any ways prifudics or biner the cuſtoms obſerved 


within the city of London, or within the province of York, 
or other places] Which cuſtoms 2 be oon in their 
order afterwards, 23 


One third part of the ſaid furpluſage t9 the wife 4 the in- 
aalen, And this, it is ſaid, altho' ſhe be a papiſt. For 
in the caſe of dying inteſtate, it is the act of the law. It is 
the legiſlature that gives theſe diſtributive ſhares to the 
widow and next of kin. It is a ſucceſſion ab inteſtato to 
a perſonal eſtate, ſimilar to a deſcent of land, where an 
heir, tho' a papiſt, if above the age of 18 years and 6 
months, may inherit. T. 1730. e and Dewes. 
3 P. Will. 48. 

By the ſame reaſon, it ſhould ſeem, that 2 8 is 
capable of taking as tenant by the curteſy, or db in 
dower. Ibid. 49. in a note by the editor. 
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The, re/idue—to and amongſi the ch ddren] An infant in 


ventre 6 mere, at the time of the death of the father, was 
held clearly, by the lord chancellor, to be intitled to a 
ſhare by the ſtatute of diſtribution; for he is, in the eye 
of the law, a child, and ought to be provided for as well 


as the reſt. M. 1698. Ball and Smith. 2 Freem. 230. | 


© Other than ſuch child or children, not being heir at law] 
Altho' by this ſtatute the heir at law ſhall not abate, in 
reſpect of the land which he hath by deſcent or otherwiſe 
from the inteſtate ; yet if' he hath had any advancement 
from his father in his life time, otherwiſe than by land 
as aforeſaid, he ſhall abate for the fame, in like manner 
as the other children. e eee 92 
In like manner it ſeemeth that coherreſſes ſhalF bring to- 


93 4 ” 


gether into hotchpot, ſuth advancement (not being lands) 


as they ſhall reſpectively have received from their father, 
before they ſhall be intitled to receive their ſeveral diftri- 
butive ſhares ; agreeably to the general purport of the aQ, 
which is, evidentlyy to promote an equality as much as 
may be, | Re ans As. eee Hep ier 

Note, Littleton ſaith (1 If. 176.) that hotchpor ſig- 
nifieth a pudding; unto which his learned commentator 
aſſenteth: but this doth not explain to us the meaning of 
the word, but carries us further from it; for it doth not 
import that kind of food in general, but metaphorically 
ſuch only as is compounded of divers ingredients. Hatch 
is a Saxon word, not yet altogether out of ſuſe, and ſig- 
nifieth to ſhake: And pot is a word well known. And 
the compound botch-pot is nothing but ſhaking things to- 
gether in an urn or other veſſel; and is eaſily transferred 
to a commixture of the childrens portions. And this is 
what by the civilians is called collatio bonorum. 


Heir at law] E. 5 G. 2. Pratt and Pratt at the rolls. 


Lord chief juſtice Pratt died ſeiſed of borough engliſn 


lands, leaving ſeveral children. And having made no 
will, it became a point upon the ſtatute of diſtribution, 
whether the youngeſt ſon (to whom the lands deſcended 
by the cuſtom of borough engliſh) ſhould abate for theſe 
lands, or ſhould be conſidered as an heir at law, who by 
the ſtatute is to have a diſtributive ſhare without any al- 
lowance for lands by deſcent. And it was ruled by Sir 
Joſeph Jekyll, maſter of the'rolls, that he ſhould allow 
for theſe lands. For he ſaid, the ſtatute only intended ta 


provide for the heir of the family, who is the common 
Sa | wn 
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law heir; and not for one who, is only heir by cuſtom in 
ſome particular places. Str. 935. | 


But in the caſe of. Lutwyche and Lutwyche, E. 1733. 
Thomas Lutwyche, eſquire, died inteſtate, poſſeſſed of a 


perſonal eſtate, and ſeiſed of a copyhold in fee, at Turn- 
ham Green, which was in the nature of borough engliſh. 


The queſtion was, whether the youngeſt ſon, upon whom 


the copyhold deſcended, ſhould have an equal ſhare with 


the other children of the perſonal eftate, excluſive of: the 
copyhold, or only ſo much as with that copyhold would 
make his portion equal to that of the other children. 
By Talbot lord chancellor: The heir at law is the eldeſt 
ſon, and not the heir in borough engliſh; and the excep- 
tion in the ſtatute extends only to the eldeſt ſon. Yet 


nevertheleſs the youngeſt: ſon, who is heir in borough 


engliſh, ſhall not bring the. borough engliſh eſtate into 
hotchpot. There is no law to oblige him to do this, but 


only this ſtatute; and there are no words in the ſtatute 
that require it: for the ſtatute ſpeaketh only of ſuch 


eſtate, as a child hath by ſettlement, or by the advance- 
ment of the inteſtate in his life time. And it was de- 
creed, that the youngeſt ſon ſnould have an equal ſhare 
with the other children, without regard to the value of 
the borough engliſh eſtate. 
And the caſe of Pratt and Pratt came after this caſe 
before the lord chancellor Talbot; and he reverſed the 


decree of the maſter of the rolls, and decreed agreeable to 


this caſe. Caf. Talb. 276. 55 


M ho ſhall have any eflate by the ſettlement of the inteſlate, 
or ſhall be advanced by the inteſtate in his life time] It hath 
been determined, that ſmall inconſiderable ſums, occa- 
ſionally given to a child, cannot be deemed an advancement 
or part thereof. Thus maintenance money, or allowance 


made by the father to his ſon at the univerſity, or in tra- 


velling, or the like, is not to be taken as any part of his 


advancement; this being only his education: and it would 


create charge and uncertainty, to inquire minutely into 
ſuch matters. So, putting out a child apprentice, is no 


part of his advancement; for it is only procuring the 


maſter to keep him for ſeven years inſtead of the parent. 
Roſe, at the Rolls, T. 1718. But the father's 


tleman penſioner's place, or a commiſſion in the army, 
theſe are; adyancements pro tanto, Norton and Norton, 


; A. 1692. 
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M. 1692. By the lords commiſſioners. Rawlinſon and 
Hutchins, 3 P. Will. 317. | | 


Alſo a proviſion made by a marriage ſettlement, altho* 


it is in the nature of a purchaſe, yet is ſuch an advance- 
ment, as that a child claiming a diſtributive ſhare ſhall 
firſt bring the ſaid advancement into hotchpot. As in the 
caſe of Phyney and Phyney, H. 1708. The father, on 
his ſon's marriage, covenanted in caſe of a ſecond mar- 
riage, to pay to the firſt ſon by the firſt wife 500 l. 
There was a ſon, and ſeveral other children of the firſt 
marriage. The father of theſe children died inteſtate. 
By the court: The heir muſt bring the 5001 into hotch- 
pot, altho' in nature of a purchaſer under a marriage 
ſettlement. 2 Vern. 638. Fo: een $13; i n 
So in the caſe of Edwards and Freeman, M. 1727. 
Before King lord chancellor, aſſiſted by Raymond chief 
juſtice, and the maſter of the rolls, and Price and Forteſ- 
cue juſtices. Mr Freeman, on his marriage, entred into 
articles, in conſideration of the ſaid marriage, and of 
40001 portion, to ſettle an eſtate to raiſe portions for daugh- 
ters, in caſe there were no ſons, that is to ſay, if but one 


daughter the ſum of 5000 l, if two or more then the ſum 
of 6000 1 equally amongſt them, to be paid at their re- 


ſpective ages of 18 years, or days of marriage, which 
ſhould firſt happen: and 80 | a year maintenance in the 
mean time to each daughter. The marriage took effect; 
and they had iſſue one daughter only, and no ſon. Then 
the wife dies. Afterwards Mr Freeman married a ſecond 
wife; and had by her a ſon and a daughter; and died 


inteſtate, leaving a perſonal eſtate to the amount of 


20000 J. The daughter by his firſt wife, at that time, 
was about 12 years of age; and ſome time after, married 
the plaintiff Mr Edwards : And they brought their bill, 
to have an account of the perſonal eſtate of Mr Freeman, 


and their diſtributory ſhare thereof. And the only queſ- 


tion was, whether this 5000 ] ſhould not be looked upon 
to be ſo far an advancement of the plaintiff the wife of 
Mr Edwards, that if ſhe would have any farther ſhare of 
her father's perſonal eſtate, they muſt bring this 50001 
into hotchpot. For the plaintiffs it was argued, that 


they were intitled to a diſtributory ſhare, without regard 
to this 50001, which was no advancement, either within 
the words or meaning of the act, which intended only an 
advancement of children after they are in being, and 
when they are about being married or diſpoſed of in the 
world; but this, if any, was an advancement long be- 

fore 
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known and uncertain whether there ever would be ſuch 
a daughter: That it was likewiſe contingent and un- 
certain, after ſhe was born, whether ſhe would ever be 
intitled to this fortune or not; for if ſne had died before 
18 or marriage, it would have ſunk into the inheritance, 
for the benefit of the heir; and ſhe was but 12 years of 
age at the time of her father” s death, and therefore might 
have died before ſhe was intitled to this 5000 1 : That the 
ſtatute muſt operate, either at the time of the father's 
death, or within a year after at furtheſt; but in this 
caſe the plaintiff was not intitled to her 50001, either 
in her father's life time, or within a year after; and the 
diſtribution was not to wait, till it ſhould appear whe- 
ther ſhe would attain 18 or be married: That this 5000. 1 
was not a voluntary proviſion moving from the father, 
but the plaintiff was a purchaſer thereof, in conſideration 


of her mother's portion; and ſuppoſe a child had money 


of his own, and agreed with his father, in confideration 
thereof, to have a portion from his father, after his death; 
or if a collateral relation had purchaſed ſuch a portion 
from the father for his child, certainly this would not 
be an advancement; and the intent of the ſtatute was, 
to make them all equal out of the father's perſonal eſtate, 
not out of what was purchaſed for them by others, or by 
the mother, as in this caſe.— On the other ſide, it was 
argued for the defendants, that the 5000 ] thus provided 
for by the ſettlement, was an advancement within the 
meaning of the ſtatute ; which appears throughout to in- 


tend and preſerve an equality between the children: That 


the ſtatute makes no diſtinction, whether it was a voluntary 
proviſion of the father, or aroſe from the contract of the 
parties; and a child provided for either way, is provided 
for; and it is not like the cafes put, where a child, 
either with his own or a relation's money, purchaſes an 
eſtate, or a ſum of money from the father, but a direct 
ſale, as much as it would have been to any ftranger : 
That this portion, tho' not payable till after the father's 
death, was nevertheleſs a proviſion for her by him, in his 


life time, as the act ſpeaks; as the principal part of — 


it, to wit, the ſecurity, was executed by him, in his 
life time; and as he was not at liberty to controul it; 
and ſuppoſe he had given ſuch a portion payable at his 
death, this would certainly have been a good proviſion 
within the ſtatute; and here the portion is payable as 
Joon as poſlibly it can be wanted, namely, at 18 or mar- 
riage, 


forethe plaintiff was born, and when it was wholly un- 
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riage, and a maintenance of 80 l a year in the mean time; 
and tho” it is true, that a portion out of lands ſinks in 
the inheritance, if the party dies before it b&gomes pay- 
able, which if it were a perſonal eſtate it would not, yet 
that is not material here, ſince the ſtatute makes no diſ- 
tinction whether the portion is payable out of the real or 
perſonal eſtate : That if a bill had been brought imme- 


diately after the father's death for a diſtribution, there 


could be no inconvenience in ſetting apart a ſum to an- 
ſwer the contingency, when it ſhould happen, no more 
than in the caſe of debts, which is every day done; and 
there are ſome whoſe eftates are not got in till ſeyeral 
years after their deaths; and a diſtribution may very pro- 
perly be made thereof from time to time, as they come in. 
— And the court were all clear of opinion, that this 'was 
an advancement by the father in his life time, within the 
meaning of the ſtatute tho* contingent and future, ſo that 
ſhe could not have that and her diſtributory ſhare” like- 
wiſe. And the maſter of the rolls ſaid, that the civil 


law made no difference between a real and perſonal eſtate, 


but only moveable and immoveable; and the words of 
the act, which ſpeak of a proviſion made by the father 
in his life time, are very proper to diſtinguiſh between 
that and a proviſion made by his will. And the chief 
juſtice ſaid, ſuppoſe the father had left but 2000 per- 


ſonal eſtate, it would be extremely hard, that the eldeft 


daughter ſhould have her 50001, and a ſhare of the 20001 
alſo. And the lord chancellor faid, he thought any ſet- 
tlement in or out of lands, either by annuity, rent, or 


portion, would be a provifion within the ſtatute; and 


that ſuch proviſion might be 'valued and brought into the 
collatio bonorum, if they think it worth their while; that 
the 5000 I, whether called contingent or not, is an in- 


tereſt, and ſuch a one as would happen within a reaſon- 


able time, to wit, ſix or ſeven years after the father's 
death; that the diſtribution muſt be made as the eftate 
ſtands at the father's death, and the parties -are to give 
bond to refund, if debts afterwards appear ; and future 
debts due to the inteſtate muſt be diſtributed as they can 
be got in; that here the contingency has happened, and 


ſhe is now at liberty to ſay, whether ſhe will ſtick to 


that proviſion, or bring it into the computation of collatio 
bonorum, in order to have an equal ſhare with the reſt. 


But as to the 801 a year maintenance, that is not to be 
brought in, being only for the education and mainte- 
nance of the daughter, which the parents were beſt 


I | judges 
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2 ge s of. MEE accordingly the decree was pronounced. 


1 Abr. Eq. Caf. 249. 

So in elle of Lloyd and Twithham, H. 1715 the 
lord chancellor Cowper was of opinion, that the word 
portion in the ſtatute, with reſpect to younger children, 
includes an eſtate in land as well as in money; and that 
this land, in the computation of the eſtate to be diſtri- 
buted, is to be added 16, and computed with the other parts 
of it: but with reſpect to the eldeſt fon, whatever land 
came to him from his father, by deſcent, or otherwiſe ; 
he is to have his fhare, without any conſideration of the 
value of fuch land. Viner. Exccutors. [Z. 10,] 3. 

So if the father ſettles a rent out of his lands upon a 
younger child, this is an adyancement. 2 P. Will. 441. 

Likewiſe if the father by deed ſettles an annuity upon a 
child, to commente after his death; this is an advance- 
ment pro tanto: and by the ſame reaſon, a reverſion ſet- 


tled on a child, as it may be valued, is an advancement 


alſo. 2 P. Mill. 442. 

But whatever a child receives out of 105 mot her's eſtate, 
it is ſaid, ſhall not be brought into hotchpot. As in the 
caſe of Holt and Frederick, T. 1726. A man married, 


and had three children, two, ſons and a daughter. His 


wife ſurvived him; and having, out of her own eſtate, 
given 10001 to tier daughter in mafriage, died inteſtate, 
ſeaving thoſe three children. The queſtion was, whe- 
ther the daughter, who had received this 10001, ought 
to bring it into hotchpot, before ſhe ſhould receive any 
further ſhare of her-mother's perſonal eſtate. The lord 

chancellor King ſaid, it weighed with him, that the act 
of diſtribution was grounded upon the cuſtom of London, 
which never af. fed a widows perſonal eſtate; and that 
the act ſeems to include thoſe within the clauſe of hotch- 
pot who are capable of having a wife as well as children, 
which muſt be hwibands only. And ſo in this cafe (tho” 
without much debate) his lordſhip ruled, that the daugh- 
ter ſhould nor bring tne 10001, which the had received 


in her mother's life time, into hotchpot. 2 P. Will. 


6. | | 
Wa if a child who has received any advancement from 
his father fhall die in his father's life time, leaving chil- 
Gren; ſuch children ſhall not be admitted to their father's 
diſtributive ſhare, without bringing their father's ad- 
vancement into 1 ny : As in the caſe of Proud and 


Turner, M. 17 A father had ſeveral children, and 
in his life time! 8 ahcech in part one of them. The child 
Yob IV. 2 | thus 
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thus advanced in part died in his father's lifetime, leav- 


ing iſſue, Afterwards the father died inteſtate, poſſeſſed 
of a conſiderable perſonal eſtate. It was ruled, that the 


iſſue of the dead child muſt bring into hotchpot what their 


father received in part of advancement, as he, if living, 
muſt have done; in regard the iffue ſtands in the place 
and ſtead of the father, claims under him, and cannot be 
in-a better condition than the father if living would have 


been, and had claimed his diſtributive ſhare. 2 P. Will. 


560. ; 


And the reafon is, becaufe ſuch children do not take 
in their own right, but as repreſenting their father de- 
ceaſed. —But whether thoſe grandchildren, having been 
advanced ſome more ſome leſs by their father in his life 
time, ſhall bring their ſeveral advancements into hotch- 
pot one with the other, before they ſhall diftribute their 
deceaſed father's ſhare of their grandfather's perſonal 
eſtate, doth not appear to have been determined. If their 
father alſo died inteſtate, then it ſeemeth that they ſhall 
be required to bring into hotchpot; for in ſuch cafe they 
take, not from their grandfather, but from their father : 
and this brings it within the general rule aforegoing. 

But where there are only grandchildren, their fathers 
or mothers reſpectively having died in the life time of 
their grandfather; in ſuch caſe, they take in their own 
right, and not by repreſentation of their father or mother 
deceaſed, Whether theie alſo ſhall] bring into hotchpot, 
either altogether, or thoſe deſcended from the ſame 
ſtock amongſt themſelves reſpectively, may upon the like 
grounds be matter of doubt. But it ſeemeth that this 
caſe is farther off from the rule than the former. For 
here they do not take by repreſentation, but each in his 
own right. And the ſtatute doth not ſeem to require 
that the collatio bonorum ſhall extend further than to 
children, or the repreſentatives of ſuch children: In like 
manner as the cuſtom of London doth not extend to 
grandchildren (as will appear afterwards); ſo neither 
doth the cuſtom of the province of York. 

A doubt likewiſe may ariſe, and the folution thereof will 
be the ſame, where a grandchild hath received ſome ad- 
vancement, not from his father, but from his grandfather ; 
whether or no ſuch grandchild ſhall bring his ſaid advance- 
ment into - hotchpot with the brothers and ſiſters of his 
father deceaſed, The grandchild in this caſe taketh not 
in his own right, but as repreſentative of his father; and 

therefore, 


Itills. Diſtribution. 
therefore, as it ſeemeth, ſhould not bring his own por- 


tion, but only his father's portion, into hotchpot—But 
concerning theſe points, no adjudication hath occurred, 


By portion not equal to the ſhare which would be due to the 


other children] A child partly advanced ſhall bring, in its 
advancement only amongſt the other children; but the 
wife ſhall have no advantage of it. H. 1701. Hard and 
Lant. Prec. Cha. 182, 184. | 


To every of the next of kindred is the inteflate, who are in 
equal degree] Here it is very material to inquire, who are 
theſe next of kindred in equal degree. For the perfect un- 
derſtanding whereof, it is to be obſerved, that kindred 
are diſtinguiſhed either by the right line, or by the colla- 
teral : The right line is of parents and children, compu- 
ting by aſcendants and deſcendants : The collateral line is 


between brothers and ſiſters, and the reſt of the kindred 


among themſelves. Ayl. Par. 327. 

And foraſmuch as proximity between two perſons pro- 
ceeds either from this, that they are deſcended one from 
the other (which makes the connexion between aſcendants 
and deſcendants), or from their being both deſcended of 
one and the ſame perſon (which makes that of coNate- 
rals); we judge therefore pf the proximity between two 
perſons, by the number of generations which make both 
the one and the other of the ſaid connexions. And theſe 
generations are called degrees, by which we ſtep from one 
perſon to another, in order to make the computation of 
their kindred, in the manner hereafter explained. 1 Stra. 
Dom. 631. 

Thoſe of the right line are reckoned upwards, as pa- 
rents; or downwards, as.children : thoſe of the collate- 
ral line are reckoned ex tranſverſo or ſide- ways, as brothers 
and ſiſters, uncles and aunts, and ſuch as are born from 
them, Hl. Par. 327. | | 

And there is no difference between the civil and canon 
law in the aſcending and deſcending line; but every ge- 
neration, whether aſcending or deſcending conſtitutes a 
different degree: Thus the father of John is related to 
him in the firſt degree, and fo likewiſe is his fon; his 
grandfather and grandſon in the ſecond ; his greatgrand- 
father and greatgrandſon in the third. This is the only 
natural way of reckoning the degrees in the direct line, 
and therefore univerſally obtains, as well in the civil and 
canon, as in the camman law, Blackſt. Deſcents. 8. 


But there is a difference in reckoning the collaterel line. 


Thus, if we wou!d know in what degree of collateral 


Z 2 kindred 
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kindred two perſons ſtand according to the civil law; we 
muſt begin our reckoning from the one of them, by 
aſcending to the perſon from whom both are branched, 
and then by deſcending to the other to whom we do 
count, andeit will appear in what degree they are: For 
example, In brothers and ſiſters ſons ; take one of them, 
and aſcend to his father, there is one degree ; from the 
father to the grandfather, that is the ſecond degree; then 
deſcend from the grandfather to his ſon, that is the third 
degree; then from his ſon to his ſon, that is the fourth 
degree. 1 U. 23. f 

But by the canon law, there is another computation, 
For the canoniſts do ever begin from the ſtock, namely, 
from the perſon of whom they do deſcend, of whoſe diſ- 
tance. the queſtion is: For example, if the queſtion be, 
In what degree the ſons of two brothers ſtand by the 
canon law, we muſt begin from the grandfather, and de- 
ſcend to one ſon, that is one degree; then deſcend to his 
ſon, that is another degree ; then deſcend again from the 
grandfather to his other ſon, that is one degree; then de- 
ſcend to his fon, that is a ſecond degree. So in what 
degree either of them are diſtant from the common. ſtock, 


in the ſame degree they are diſtant between themſelves. 


And if they be not equally diſtant, then we muſt obſerve 
another rule, viz. in what degree the moſt remote is di- 
ſtant from the common ſtock, in the ſame degree they are 
diſtant between themſelves ; and fo the moſt remote makes 


the degree. 1 Inf. 24. | > 


Collateral kinſmen agree with the lineal in this, that 
they deſcend from the ſame ſtock or anceſtor; but they 
differ in this, that they do not deſcend from each other. 
Collateral kinſmen then are ſuch as lineally ſpring from 
one and the fame anceſtor, who is the //irps, root, or 
common ſtock, from whence theſe relations are branched 
out. As if John has two ſons, who have each a nume- 
Tous iſſue ; both theſe iſſues are lineally defcended from 
Jobn as their common anceſtor ; and they are collateral 
kinſmen to each other, becauſe they are all deſcended 
from this common anceſtor, and all have a portion of his 
blood in their veins, which denominates them conſanguinci. 


Blackſt. Deſc. , 10. | 


And the very being of collateral conſanguinity conſiſts 
in this deſcent from one and the ſame common anceſtor, 


Thus John and his brother are related; why ? becauſe 
both are derived from one father : John and his firſt cou- 
lin are related; why? becauſe both deſcend from the 

ſame 
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ſame grand father: And his ſecond couſin's claim to con- 
ſanguinity is this, that they both are derived from one 


and the ſame greatgrandfather. In ſhort, as many an- 


ceſtors as a man hath, ſo many common ſtocks he hath, 
from which collateral kinſmen may be derived, And as 
we are taught by holy writ, that there is one couple of 
anceſtors belonging to us all, from whom the whole race 
of mankind is deſcended; the obvious and undeniable 


\conſequence is, that all men are in ſome degree related 


to each other. Id. 10, 11. | 

The different manner of calculating the degrees, may 
perhaps be better apprehended by the following table: 
W herein it is to be obſerved, that the numeral roman 
letters at the top, expreſs the degrees by the civil law; 
and the figures at the bottom, expreſs the degrees by the 
canon law. EDT 
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And here it is evident, that the degrees in the de/ſcend- 


ing and aſcending lines are by both laws the ſame. Thus 


the ſon is in the firſt degree, the grandſon in the ſecond, 
and the greatgrandſon in the third, by both laws, in the 


deſcending line, So the father is in the firſt degree, the 
randfather in the ſecond, and the greatgrandfather in the 
third, and ſo on, by both laws, in the aſcending line. 
But in the co/lateral line the calculation is different. 
Thus the couſin german is in the fourth degree by the 
civil law, and in the ſecond degree by the canon law. 
For by the civil law, we aſcend firſt to the father, which 
is one degree; from him to the common anceſtor the 
grandfather, which is the ſecond degree; from the grand- 
father we deſcend to the uncle, which is the third degree; 
and from the uncle to the couſin german, which is the 
fourth degree. But by the canon law, we begin at the 
common anceftor the grandfather, and reckon down- 
wards from him to the father, which is one degree ; from 
the father to the inteſtate is the ſecond degree : ſo, on 
the other ſide, from the grandfather to the uncle is the 
firſt degree; and from the uncle to the couſin german is 
the ſecond degree: And by what degree they are diſtant 
from the common anceſtor, by the ſame degree they are 
diſtant from each other, that is, in the ſecond canonical 
degree.— So in reckoning to the fon of the nephew, or 
brother's grandſon ; By the civil law, we aſcend to the 
father, which is one degree; from the father we deſcend 
to the brother, which is the ſecond degree; from the bro- 
ther to the nephew, which is the third degree; and from 
the nephew to the ſon of the nephew, which is the fourth 
degree, But by the canon law, we begin at the common 
anceſtor the father, and reckon down from him to the 
inteſtate, which is one degree: Then on the other ſide, 
from the ſame common anceſtor the father to the brother 
is one degree; from the brother to the nephew is the ſe- 
cond degree; and from the nephew to the ſon of the ne- 
phew is the third degree : And by the rule before laid down, 
in what degree the further of them is diſtant from the com- 
mon anceſtor, in the ſame degree they are diſtant from 
each other; ſo that here the inteſtate and the ſon of his 
nephew, or brother's grandſon, are diſtant by the canon 
law in the third degree of kindred. 
And the reaſon of the different methods of computing 


the degrees of conſanguinity in the collateral line, be- 


tween the civil law on the one hand, and the canon law 
on the other, ſeemeth to be this: The civil law regads 
2 4 cunt. Nguinily 
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| conſanguinity principally with. reſpect to ſutceſſions, and 
therein very naturally conſiders only the perſon deceaſed, 
to whom the relation is claimed; it therefore counts the 
degrees of kindred according to the number of perſons 
through whom the claim mult be derived from him, and 
makes not only the ſon of his nephew, but alto his cou- 
fin german, to be both related to him in. the fourth de- 
gree, becauſe there are three perſons between. him and 
each of them. The canon law regards conſanguinity 
principaily with a view to prevent inceſtuous marriages, 
between thoſe who have a large portion of ,the-ſame blood 
running in their reſpective veins; and therefore looks up 
to the author of that blood,” or the; common anceſtor, 
reckoning tne degrees from him: ſo that the ſon of the 
nephew 1s related in the third | canonical degree to the 
perſon propoſed, and the couſin german in the ſecond ; 
the former being diſtant three degrees from the common 
anceſtor, and therefore deriving only one fourth of his 
blood from the {ame fountain with the perſon propoſed ; 
the latter, and alſo the perſon propoſed, being each of 
them diſtant only two degrees from the common anceſtor, 
and therefore having one half of each af their bloods the 
fame, Blackft. Deſe. 41, 42. 

For perfons deſcended from one common” anceſtor, in 
the firſt degree, have the whole blood of their ſaid com- 
mon anceſtor; in the ſecond degree, they have but half 
the blood of the ſaid common anceſtor; in the third de- 
gree, they have but half of that half, that is, one fourth; 
in the fourth degree, only half of that fourth, that is, one 
eighth; in the fifth degree, one ſixteenth; and ſo on in 
inſinitum. | | 

The common law regards conſanguinity principally 
with reſpect to deſcents; and having therein the fame ob- 
ject in view as the civil, it may ſeem as if it ought to pro- 
ceed according to the civil computation. But as it allo 
reſpecis the purchaſing anceſtor, from whom the eſtate 
was derived, it therein reſembles the canon law, and 
therefore counts its degrees in the ſame manner. Indeed 
the deſignation of perſon, in ſeeking for the next of kin, 
will come to exactly the ſame end (tho' the degrees will 
be differently numbred) which ever method of compu- 
tation we ſuppoſe the law of England to ule; ſince the 
right of repreſentation in the deſcent of real eſtates (of 
the father by the ſon, and ſo on) 1s allowed to prevail in 
jnfinitum. This allowance was abſolutely neceſſary, elſe 
there would haye frequently been many claimants in ex- 
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actiy the ſame degrees of kindred,” as (for inftance) un- 
cles and nephews of the deceaſed; which multiplicity, 
tho* no inconvenience in the Roman law of partible in- 
heritances, yet would have been productive of endleſs 
confuſion, where the right of ſole ſucceſſion, as with us, 
is eſtabliſhed. The iſſue or deſcendents therefore of the 
brother of John, are all of them in the firſt degree of 
kindred,” with reſpect to inheritances, as their father when 
living was; thoſe of his uncle in the ſecond; and ſoon; 
and are called to the ſucceſſion in right of ſuch their 
repreſentative proximity. Gt 

The right of repreſentation being thus Ehabliſhed, the 
rule with regard to the deſcent of real eftates amounts 
to this; that, on failure of iſſue of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to the iſſue of his next im- 
mediate anceſtor. Thus if John dies without iſſue, his 
eſtate ſhall deſcend to his brother, who is lineally de- 
ſcended from his next immediate anceſtor, their father. 
On failure of brethren, or ſiſters, and their iſſue, it ſhall 
deſcend to the uncle of John, the lineal deſcendent of 
their common anceſtor, * the grandfather; and ſo on. 
Blackt. Ibid. | 
© But this repreſentation in infinitum amongſt collaterals, 
is not admitted in the ſucceſſion. to perſonal eſtate, the 
ſame being reſtrained and limited by-the ſtatute, (as will 
appear afterwards. ) | : 

In the caſe of Wingate and Fitch, M. 21 Fa. Admini- 
ſtration upon the ſtatute of Hen. 8, was granted to the 
brother of the half blood. The brother of the whole 
blood appealed to the delegates, alledging that he was 
nearer of kin by the eccleſiaſtical law; and the delegates 
inclining to repeal the adminiſtration, and to grant it to 
the brother of the whole blood, a prohibition was granted 
to try the matter thereupon by the common law : for this 
being ordained by ſtatute, ic was ſaid, that it ought to 
be interpreted according to the common law. 2 Koll's 


Abr. 303. 


And in the caſe of Blackborough and Davis, E. 13 N. 
Holt chief juſtice ſaid, that the conſtruction of the ſta- 
tute of diſtribution, on the proximity of degrees, muſt 
be according to the common law. 12 Mod. 616. 

But the more modern caſes ſeem to ſuppoſe, that the 
ſaid ſtatute, being made in an eccleſiaſtical matter, ſhall 
be conſtrued according to the rules of the civil law, 

Upon which account, the learned Dr Harris obſerves, 
that the three firſt chapters of the 118th Noyel of Juſti- 


nian, 


345 


346 
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nian, deſerve the reader's attentive conſideration; not 
only becauſe they contain the lateſt policy of the civil 


law, in regard to the diſpoſition of inteſtates eſtates; but 


becauſe they are the foundation of our ſtatute law in this 
reſpect. And they are ſtill (he ſays) almoſt of continual 
uſe, by being the general guide of the courts in England, 
which hold cognizance of diſtributions, in all thoſe caſes, 
concerning which our own laws have been either ſilent, 
or not ſufficiently expreſs. Harr. Juſtin. ad finem. 
And therefore it is judged requiſite to inſert the ſaid 
three chapters here at length, and in the progreſs to ob- 
ſerve what alterations have been made by the ſtatute afore- 
ſaid, and by the other laws of this realm, and how far 
the ſaid Novel with reſpect to this matter ſeemeth to be 
ſtill a rule and direction. | a 


CHA PT ER Tur FIRST. 
Of the ſucceſſion of DECENDENTS. 


F a perſon dieth inteſtate, leaving a deſcend- 
ent of either ſex, or of whatſoever degree; 
* juch deſcendent is to be preferred to all aſcen- 


r dents and collaterals. And if any of the deſcends. 


* ents of the deceaſed ſhould die, leaving ſons or 
„daughters or other deſcendents, they ſhall ſucceed 
* jc; the place of their parent, and ſhall be intitled 
© to the ſame ſhare of the inteſtate's eſtate, which 
< their parent would have had if ſuch parent had 
„ lived. And this kind of ſucceſſion is termed a 
« ſucceſſion in ſtirpes; for in the ſucceſſion of de- 
* ſcendents we allow no priority of degree, but 
« admit the grandchildren of any perſon by a de- 
* ceaſed fon or daughter ro be called to inherit that 
«* perſon together with his ſons or daughters, with- 
* out making any diſtinction between males and fe- 
« males, or the deſcendents of males and females.” 


And what the civil law diftributes in this manner 
amongſt the children and other deſcendants, the ſtatute 
clearly enough apportioneth amongſt them, taking in to- 
gether with them the wife of the deceaſed where there is 
- | a wife 
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a wife ſurviving. And herein the civil, canon, common, 
and ſtatute laws do all agree, in giving this preference to 
deſcendants, excluſive of all aſcendents and collaterals. 

Only with reſpect to grandchildren, theſe by the civil 
Jaw, even when alone, altho' they deſcend from various 
ſtocks, and are unequal in their numbers, will take the 
eſtate of their deceaſed grandfather per flirpes, and not per 
capita ; as ſuppoſe a man ſhould die, leaving grandchil- 
dren by three different ſons, already dead, to wit, three 
by one fon, fix by another, and twelve by another, each 
of theſe claſſes of grandchildren would take a third of the 
eſtate, without any regard to the inequality of the num- 
bers in each claſs. But as to this point in England, the 
courts in which diſtributions are cognizable, will order 
the diviſion of an eſtate in ſuch caſe to be made per capita; 
and this, partly from a motive of equity, and partly from 
a conſideration of the intent of the ſtatute, which directs 
an equal and juſt diſtribution : and when the act mentions 
repreſentation, it muſt be underſtood to refer to it, in 
thoſe caſes only, where repreſentation is neceſſary to pre- 
vent excluſion, but not to refer to it in thoſe caſes, where 
all the claimants are in equal degree, and therefore can 
take each in his own right. Harr. Juſl. ibid. 

And if in the caſe of the ſucceſhon of a father, whe 
leaves behind him one or more children, his widow ſhould 
happen to be big with child, the child in the mother's 
womb would be reckoned among the children of the de- 
ceaſed. And if the other children ſhould proceed to a 
partition of the eſtate, it would be neceſſary to lay aſide 
one ſhare for the child that is to be born, and to name a 


curator to it, who may take care of its intereſt; unleſs. 


they ſhould think it more convenient todelay the partition 
until the birth of the child, either by reaſon of the un- 


_ certainty whether the child will be born alive or not, or 


becauſe it may happen that there may be more children 
than one of this birth. 1 Strah. Dom. 624. 

But this proviſion is rendred more effectual by the ſta. 
tute afore faid, which requires that no diſtribution ſhall be 


made till after the expiration of one year from the intef- 
tate's death, within which time fuch child or children will 


be born. 
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CHAPTER TA SECOND. 
© Of the ſucceſſion of ASCENDENTS. 

. H E N the deceaſed leaves no deſcend- 


40 ents, if a father or mother or other aſ- 


„ cendent ſurvive him, we decree, that they ſhall 
© be preferred to all collateral relations; except 
* brothers or ſiſters, as ſhall be hereafter more 
particularly declared. And if divers aſcendents 
« are living, we prefer thoſe who are in the neareſt 
degree, whether they are male or female, pater- 
c nal or maternal. * And when ſeveral aſcendents 
& concur in the ſame degree; the inheritance of the 
« deceaſed mult be ſo divided, that the aſcendents 
on the part of the father may receive one halt, 
« and the aſcendents on the part of the mother the 
* other half, without regard to the number of per- 


* {ons on either fide. But if the deceaſed leaves 


© brothers or ſiſters of the whole blood, together 
© with aſcendents, theſe collaterals of the deceaſed 
% ſhall be called with the neareſt aſcendents; and 


* altho* the ſurviving parents are a father and mo- 


* ther, the inheritance muſt be ſo divided according 
«< to the number of perſons, that each of the aſ- 
„ cendents, and each of the brothers and ſiſters, 
* may have an equal portion.“ e 


If a father or mother] By the law of England, when 
a child dieth inteſtate leaving a father; the father is ſolely 
intitled to the whole perſonal eftate of the inteſtate, ex- 
cluſive of all others; and anciently, that is, in the reign 


of king Henry the firſt, a ſurviving father, or mother, 


eould have taken even the real eſtate of their deceaſed 
child. But this law of ſucceſſion was altered ſoon after- 
wards ; for we find by Glanville that in the time of king 
Henry the ſecond, a father or mother could not have 
taken the real eſtate of their deceaſed children, the inhe- 
ritance being then carried over to the collateral line. And 
it bath ever ſince been held as an inviolable maxim, that 

an 
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an inheritance cannot aſcend. But this alteration in the 
law made ſince the reign of king Henry the firſt, did not 
extend to perſonal eſtate; ſo that before the ſtatute of the 

I:J4 3; fe £7 i: 6 cot had died inteſtate, without a 
wife, child, or father, the mother would have been intitled 
to the Whole perſonal eſtate; but by that ſtatute, every 
brother and ſiſter, and their repreſentatives, ſhall have an 

equal ſhare with her. Flarr. Jul. ibid. 


Or other aſcendent] Here it is manifeſt by the civil 


law, that aſcendents, of whatever degree ſhall be pre- 


ferred before all collaterals (except in the caſe of brothers 
and ſiſters as aforeſaid). But by Holt chief juſtice, in the 
caſe of Blackborough and Davis, it was holden, that this 
is altered by the ſtatute ; which prefers the next of kin 


tho? collaterals, before one tho' lines] that i is more remote, 


1 P. Will. 51. 

In the ſaid caſe of Blackbrrough and Davis, E. 13 72 
Adminiſtration being granted to the grandmother, the 
aunt moved for a mandamus to have it granted to her, 
urging that the firſt adminiſtration was void, ſhe being 
nearer in degree. But by Holt chief juſtice : In ſuch 
caſe it is not void, but only voidable; and it is a matter 


properly conteſtible in the ſpiritual court. And if they 


are in equa] degree, the ſpiritual court hath election. 

And the grandmother is as near as the aunt, becauſe the 
deſcent to either would be a mediate deſcent, the medium 
of which is the father. But the court thought the ad- 
vantage on the grandmother's fide, in this reſpect, that 
ſhe ſtands in the right line. Afterwards the aunt moved 
for a mandamus to have d:/{r:bution, being in equal de- 
gree. On the contrary, it was argued, that ſhe was not 
intitled to it, being not ſo near as the grandmather, for 
the grandmother ſtands in the place of the mother, and is 
in the ſecond degree to the inteſtate; the aunts are the 
daughters of the grandmother, and the daughters cannot 
be in equal degree with their mother. And by Holt chief 
juſtice: No mandamus ought to be in this caſe. And he 
ſaid, as by the common "Jaw, father and mother were 
nearer than brother and filter, ſo grandfather and grand- 
mother are nearer than uncle and aunt. And the grand- 
mother in this caſe is the root of the kindred, whereas 
the aunt is only a branch. 1 Salk. 38, 351. Prec. Cha. 


' $37. 12 Ada. 623. 1 P. Fill. $1. EL. Kay. 08s. 


So in the cauſe ot Nose and Wickworth, in the cout 
of chancery, T. 1719, it was clearly agreed, that if one 


dies inteſtate, leaving a grandmother aud uncies aid 


auto ; 
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contrary rule. 1 Strah. Dom. 639. 
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aunts ; the grandmother is intitled to the perſonal eſtate, 
in excluſion of the uncles and aunts. Prec. Cha. 527. 
I divers aſcendents are living, we prefer thoſe 


who are in the neareſt degree, whether they are 


male or female, paternal or maternal] And con- 
formable hereunto are the words of the ſtatute, and in 


ſuch caſe the diſtribution ſhall be made amongſt the next 
of kindred who are in equal degree. So in the caſe of 
Mor and Barkham, May 13, 1723, where the next of 
kindred to the inteſtate were a grandfather by the father's 


fide, and a grandmother by the mother's fide; it was de- 
creed, that they ſhall take in equal moieties, as being in 
equal degree; for tho' the grandfather by the father's fide 
may in ſome reſpects be more worthy of blood (as in caſe 
of the deſcent of lands); yet in this reſpect, dignity of 
blood is not material. 1 P. Vill. 53. | 
And when ſeveral aſcendants concur in the ſame 
degree, the inheritance of the deceaſed muſt be fo 
divided, that the aſcendents on the part of the fa- 


ther may receive one half, and the aſcendents on the 


part of the mother the other half, without regard 
to the number of perſons on either fide] By the 
cuſtom of France (Mr Domat tells us}, in purſuance of 
the rule paterna paternis, materna maternis, the remoteſt 
aſcendents are preferred to thoſe that are nearer, with re- 
ſpe to the goods deſcended from their ſtock, And this, 
he ſays, ſeemeth to be more equitable and natural ; and 
there ſeemeth even to be ſomething of a hardſhip in the 


And with us, in reſpe& of the deſcent of lands, the 


rule holdeth, that lands which came by the father ſhall 


deſcend to the heirs on the part of the father, and the 
lands which came-by the mother ſhall deſcend to the heirs 
on the part of the mother. But with reſpect to the diſtri- 
bution of perſonal eftate, the ſtatute requires an equal 
diſtribution amongſt all ſuch aſcendents as are in equal 
degree. | a 

If the deceaſed leaves brothers and ſiſters - toge- 
ther with aſcendents, theſe collaterals of the de- 
ceaſed ſhall be called with the neareſt aſcendents] 
If it ſhould here be aſked, whether the brother of an in- 
teſtate would exclude the grandfather by the civil law ; 
the novel appears at firſt ſight to anſwer it very fully in 
the negative, by enacting, that if the deceaſed leaves 
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brothers and ſiſters, together with aſcendents in the right 
line, theſe collaterals ſhall be called with, the neareſt af- 
cendents. And the generality of writers have underſtood 


this paſſage, as admitting aſcendents and brothers to take 


jointly : Yet a contrary interpretation hath been given by 
ſome civilians, and for this, amongſt other reaſons, that 
as a benefit is hereby intended to the brothers and ſiſters, 
this benefit to them would be ſo much the leſs, as the aſ- 
cendents are farther diſtant from the perſon deceaſed, 
whereas on the contrary in reaſon it ought to be ſo much 
the more. As for example; ſuppoſe there are two bro- 
thers, and a father and mother, in this caſe each brother 
would receive a fourth part; but if there be no father or 
mother, it may happen that there ſhall be four grand- 
fathers and grandmothers, and then each brother would 
have but a Arch part; ſo there may be eight greatgrand- 
fathers and greatgrandmothers, in which caſe each bro- 
ther would receive but a tenth part; and fo on.—But this 
queſtion ſeems now to be ſettled in England, in conſe- 
quence of three determinations; the firſt 
given in the exchequer, in the caſe of Poole and Hilfbaw, 
T. 1708; the ſecond, in the caſe of Norbury and Vicars, 
before Forteſcue, maſter of the rolls, M. 1749 ; and the 
third was delivered by the lord chancellor Hardwicke, in 
the caſe of Evelyn and Evelyn, H. 1754. Harr. Fuflin. 
ibid, | 

Which caſe of Evelyn and Evelyn was this.—By the 
lord chancellor Zardwicke : This caſe is between the 
grandfather and the brother of the deceaſed. It is inſiſted 
on the behalf of the grandfather, that he is in equal de- 
gree of conſanguinity with the brother of the deceaſed, 
and intitled to an equal ſhare of his eſtate under the ſta- 
tute of diſtribution. The ſtatute ſays, that the'ordinary 
(in caſe there ſhall be no wife, children, or childrens 
children) ſhall make a juſt and equal diſtribution among 
the next of kindred to the dead perſon in equal degree, 
or legally repreſenting their ſtocks pro ſuo cuique jure, 
« according to the laws in ſuch caſes, and the rules and 


limitations hereafter ſet down.” Which limitation is 
only a particular ſpecification in what cales repreſentation 


ſhall be allowed; and there is nothing more expreſſed in 
the ſtatute, than that the eſtate ſhall be diſtributed equally 
to every the next of kin to the inteſtate, who are in equal 
degree. | | | 
T'his point has been already twice determined in courts 
of equity. Firſt, in the caſe of Poole and J/ilhaw ; and 
afterwards in the caſe of Nerlary and Vicars. 
But 


of which was 


* : 1 g . ay {4 
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But it has been inſiſted on for the grandfather, that 
both theſe decrees are erroneous; and that accordi ng to 
the computation of the civil law, the grandfather and 
brother are in equal degree, and conſequently are equally 
intitled. he Link: is | 
And I do agree, that in this caſe the computation of 
degrees ought to be according to the rules of the civil 
law ” and that thoſe of the common law are only to be 
regarded in matrimonial caſes, Notwithſtanding which, 
I ſhall adhere to the determination of the caſe of Poole and 
Wilhaw, I have ſeen the Jord chief baron Ward's, and 
Mr Baron Price's reports of this caſe, and alſo that of Mr 
Dodd (afterwards chief baron). The laſt of which, tho' : 
but ſhort, is the cleareſt of the three. It was a bill 
brought by the grandmother, for a ſhare of her grandfon's 
eftate equally with his brother. And it was infiſted on ; 
for her, that ſhe was in equal degree of conſanguinity, 
and equally intitled. But the reporter ſays, All the b 
court contrary ; and there has been no ſuch uſage ſince 
e the making of the ſtatute.” And I know of none 0 
ſince; tho' it is 83 years ſince that ſtatute was made. } 
The ſubſequent decree at the rolls was conformable to #4 
this. And therefore I ſhall not attempt to overthrow | t 
C 
n 
tl 
f. 


theſe determinations. | 
But if this was res integra, I think there are ſtrong 


I 443 . 
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grounds both from the common and civil Jaw, to prefer 
4 | the brother to the grandfather, The words in the ſtatute 
* « pro ſus cuique jure, according to the Jaws in ſuch caſes,” : 
"thy refer to certain precedent rules and methods of expounding n 
75 the law. | | Ct 
i The civil law is no part of the laws of England, any gi 
further than it has been received here in certain caſes, be 
In deſcent of lands there is but one degree between bro— be 
ther and brother, See lord chief juſtice Hale's argument h: 
in the caſe of Collingwood and Pace, 1 Ventr. 423. who be 
ſays, that according to the computation of degrees accord- A 
ing to the laws of England, brother and brother makes Ve 
one degree. And the brother is diſtant from his brother Vi 
and ſiſter in the firſt degree of conſanguinity. And he ba 
adds, that tho” the brother is by the civil law in the fe- er 
cond degree from the brother, yet they ſay, in collaterats art 
nullus eſi proximior fratro, ideoque in collateralibus nullus eft 2 


primus gradus, ſed ſecundus obtinet vicem primi. In the 

caſe of Blackborough and Davis, 1 P. Will. 50. the lord 

chief juſtice Holt delivered the opinion of the court, and 1 

faid, that the laws of England, and not any foreign law, Fr” 
: ought 
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ought to govern in this caſe, and he cited the Saxon laws 
and others to the point then in nen which was cap 
cerning a perſonabeſtate.. 
What I have ſaid would, I think, 
to ſupport the determination in the caſe;of Poole and Wil. 
fhato; as it ſhews, that the conſtruction of the ſtatute 
ought to be according to the law of England. 
ther think, that according to the Roman law alone, there 
would be ſufficient ground to ſupport the reſolution. 
How the matter of ſucceſſion of collaterals ſtood upon the 
law of the twelve tables, and what alteration it received 
by the conſtitution of the emperor Claudius, and the 
ſenatus- ron ſultm Tertullianum made in the time of the 
emperor Antoninus Pius the adopted ſon of Adrian, ſo 
as to let in the mother who was before excluded, may be 
ſeen at large in Vinnius's commentary on the inſtitutes*, 
By the text itſelf of the inſtitutes +, it appears, that the 
grandmother was not to take as well as the mother, 
words are, Poftea: autem ſenatus- con ſulto Tertulliana, quod 
divi Adriani temporibus fact um et, pleniſſime de triſti ſucceſ= 
fiene matris non etiam auiæ deſerendum, cautum oft. See 
Vinnius's comment on this paſſage, page 543, who ſhews 
that it was in the time of Antoninus Pius. 
cius's: Syntagma, lib. 3. tit. 3. 
ments, and inolines to Juſtinian's opinion. By the Code 4, 
the. ſiſter is pere with the amen or e 


ex jure noviſſi ma. 
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Bos the bet has hon Alen by the Novels of Tuſti- 
nian. It has been ſaid, that the Novels were never re- 
eeived in the weſtern empire. 
generality in which it was laid down. 
been received in all countries where the civil law has 
been received, as much as other parts of that law; which 
has never, ſince the declenſion of the weſternſempire, 
been taken for the abſolute rule of law in any, nation. 
All the commentators of the civil law, conſider the No- 
vels as part of the Roman law. 


But this is not ſo in the 
For they have 


They call them us ub 
Vinnius, in his commentary on the Inſtitutes §. 


has a dilfertation which he calls ratio ſuccedendi ab; enteſtato 
Now by the 118th Novel, the brothers, 


are let in to take an equal {hare wi. h the father and mo- 
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ther. It is true that Mr Domat is of another opinion“. 

But Voet maintains the former opinion with great clear- 
neſs: Illud non ſatis expeditum e/t, Sc. . In this paſſage 
Mr Voet ſhews, that the emperor in the above cited 
Novel has emphatically ſaid, fratres et ſorores cum proximts 
gradu aſcendentibus vocari; which mention of the next in 
degree would be intirely ſuperfluous, if it was not intended 
to denote thoſe who are in the firſt aſcending degree ; 
ſince it is a certain rule of law, that there is no repre- 
ſentation in the aſcending line. He afterwards ſhews 
what abſurdities follow, by letting in remoter perſons in 
the aſcending line to ſhare with the brothers; ſince the 
more remote they were, the more in number they might 
be, and conſequently would carry away à great ſhare 
from the brothers, as the eſtate is to be dividied into as 
many portions as there are perſons. He then argues from 
the words of the Novel, which ſays, that the brothers 
thall be called to ſuccecd equally with the aſcendants in 
the next degree. (See the critique on theſe words, in Do- 
mat before cited) Si aut pater aut mater fuerint. Whence 
it follows, that they are not to come in promiſcuoully 
with all afcendants, but S1 pater aut mater fuerint. And 
he gives ſome additional reaſons to ſupport his opinion. 
Si aut pater theſe are the words of the Novel as cited 
dy Voet; but in the Novel itſelf it is 8; et pater (u a 
railng wiilnp unoz), Upon which Mr Domat argues, that 
the words fi et, being tranſlated from the Greek, ſignify 
et . However Mr Voet's general reaſoning may be 
preferred to Domat's, it is not fair in bim to alter the 
words of the Novel, on purpoſe to favour his own in- 
terpretation ; when he could not but know, that a con- 
trary one has been founded on the words as they ſtand in 
the Novel. 185 

The lord chief juſtice Hale in the place above cited 
(1 Ventr. 423.) fays, that the brothers is the firſt degree 
in collaterals. And the text of the Inftitute ſays, 
ſuperior quidem et inferior cognatio a primo gradu incipit; at 
fa, quæ tranſuverſo numeratur, a ſecunao. 8 mn 
Vinnius, who is a very acute commentator, in the 0 
ratio ſuccedendi ex jure noviſſimo above cited, has an argu- a 


nj j 
n 
— * 

477 

LG 4 

1 
11 
84 
1 
4 
* 
_ 
/'»4 
N 
_ 
I 2-4 
* 
U 
' 
7 
Yb, 
7 
0 
t 
4 » 

i» 4 
. 
4 

71 
1 


SEE 
— 


— 
7 


| HD 


== PY 8 — - > 3 = 
IH > ER 
— * = 
- . ——— * hrs 3 
2 * 21 & FF of — 4 * p 
8 8 In 
— erm ns eee che — — 
N a. 


— 
6— 


* 


Folio edition at Paris, 1713. vol. iſt. part 2d. book 2d, - 
tit. zd. ſect. i. parzgr. 7th. Or Strahan's Tranſlation 2d 
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ment 


Mils. Diſtribution. 

ment to prove, that the right of ſucceeding is not always 
according to the proximity of degrees. An which (p. 
556.) are the words, Concludo igitur fieri poſſe, ut aligui, 
pari gradu conſtituti jure proximitatis, ſoli ſuccedant, exclujis 
11s qui eodem gradu aut etiam propinguiort ſunt, fi illorum jus 
fit potius. This ſhews, that one perſon may be preferre 
to another in equal degree ſi ejus jus fit potius, > 

In the preſent caſe——/p/a utilitas, jufti prope mater et 
equi, inclines to the preferring the brother to the grand- 
father; ſince there is in young perſons a natural /pes ac» 
creſcendi. This alone indeed would not be ſufficient to 


ground a determination upon; but joined to other rea- 


ſons, it has its weight. And ſince not only the reaſons 
are on this ſide the queſtion, but the determinations have 
been that way, and to overthrow them would tend to in- 
trod uce incanveniencies, as it might diſturb diſtributions 
already made, which is an argument of the greateſt weight 


in the law, I ſhall determine this point in favour of the. 


brother, to the excluſion of the grandfather, 

7 C HAPT ER Tre THIRD. 
„ Of the ſaccgſſon of Col rar RAA KS... 

« FF a perſon leaves neither deſcendents nor af- 
«| cendents at the time of his death, we firſt 


“ call his brothers and ſiſters of the whole blood, 
„% whom we have allo called to inherit with the fa- 


* thers of deceaſed perſons. And when there are 


© no brothers of the whole blood with the deceaſed, 
« we call thoſe, who are either by the fame father 
% only, or by the ſame mother. And if the de- 
*. ceaſed leaves brothers, and alſo nephews by a 
e deceaſed brother or ſiſter; thoſe nephews ſhall 
* be called to ſucceed with their uncles and aunts 
„ of the whole blood to the deceaſed: but how- 
„ ever numerous thoſe nephews are, they ſhall be 
© intitled only to that ſhare, which their parenc 
&« would have taken, if alive, From whence it 
follows that if a man dies, and is ſurvived by 
the children of a deceaſed brother of the whole 
«© blood, and allo by brothers of the half blood, 
then his nephews (that is, the children of his 

| Aa 2 brother 
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e brother by the whole blood) are to be preferred 
to their uncles and aunts; for altho' ſuch ne- 
« phews are themſelves in the third degree, yet 
<« they are preferred, as their patent would have 
e been if living. And on the contrary, if a man. 
« dies, and is ſurvived by a brother of the whole 
blood, and by children of a brother of the half 
* blood deceaſed, theſe nephews are, excluded, as 
e their father would have been, if he had lived. 
But among collaterals, we allow the privilege of 
6: repreſentation to the ſons. and daughters of bro- 
e thers and ſiſters, and no farther; and we grant 
it only to brothers and ſiſters children, when they 
concur with their uncles or aunts; paternal or 
*% maternal : for when deſcendents are called to in- 
„ herit, we by no means permit the children of a 
deceaſed brother or ſiſter to ſhare in the ſucceſ- 
<& ſion; altho' the father or mother was of the 
ce whole blood with the deceaſed brother. But we 

«© have fo far allowed the right of repreſentation to 
« brothers and ſiſters children, that being only in 
« the third degree, they are called to inherit with 
« thoſe who are in the ſecond : And this is evident, 
« becauſe brothers and ſiſters children are prefer- 
«red to the uncles and aunts of the deceaſed, 
* paternal as well as maternal; altho' they are all 
« in the third degree of cognation— But if a de- 
« ceaſed perſon leaves neither brothers nor ſiſters, 
. & nor brothers nor ſiſters children; we then call all 
te the other collaterals, according to the preroga- 
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<« tive of their reſpective degrees, preferring the 
. © Hhearer to the more remote: and if ſeveral are 
f, « found in the ſame degree, the inheritance muſt 
i _« te divided according to the number of perſons. 


« And this manner of dividing an inheritance is 
« called a diviſion in capira”. Harr, Juſtin. ibid. 
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Of the whole bloodÞ We muſt here obſerve in rela- 
tion to the diſtinction between the whole blood and the 
half blood, that the law of England is different in this 
particular, according as the ſucceſſion regards lands of 
-inheritance, or perſonal eſtate, In the caſe of inheritan- 


ces, 


TOs. Diſtribution, 


ces, the whore vids is always preferred, and the half 


blood is no blood inheritable by deſcent. In ſuccefiion 
to perſonal eſtate, the law hath been more uncertain; 

inaſmuch as the ſtatute takes no notice of this diſtinction 
between the whole blood and the half blood, but direQs 
the diſtribution to be made amongſt the next of kindred 
in equal degree to the inteſtate. But being certain that 
brothers and ſiſters of the half blood are in the ſame de- 
gree with brothers and ſiſters of the whole blood, it hath 
been the general opinion, that according to the ſaid ſta- 
tate, brothers and ſiſters of the half blood are intitled 
to an equal ſhare of the inteſtate's eſtate, with the brothers 
and ſiſters of the whole blood; altho' there are ſeveral 
precedents of judgments given, ſince the ſtatute, allow- 
ing the half blood to have but an half ſhare, But the 


law in this particular is now become fixed and certain, 
ever ſince the decree of the houſe of lords, in the caſe of 


Watts and Crooke, upon an appeal from a decree in chan- 
cery, which had been given in favour of the half blood, 
and which was affirmed oy the houſe of lords. 1 Strah. 
Domat. 658. 

And this mall extend to Wetken brother. of the 
half blood. And lord Hardwicke ſaid, he could not 
diſtinguiſh this from the caſe of a child in ventre /a mere. 
If indeed it were to go to children born at any diſtance 
of time, ſo as to cauſe an inconvenience by ſuſpending, 
the diſtribution, or to cauſe a taking back again, it might 
be an objection : But that cannot happen, - becauſe the 
child muſt be in rerum natura at the death of the inteſ- 
tate brother whoſe eſtate is in queſtion; but at the ut- 
moſt it cannot be carried beyond the year, in which a 
diſtribution is to be made. Burnet and Man. Nov. 16, 
1748. Fez. 1565. 

If the deceaſed leaves brothers and als ne ephews] 
In the caſe of Walſb and Walſh, IA. 1605, A man had 
three brothers; one of them died, leaving three children; 
another died, leaving two; and the third died, leaving 
five children: after which he bimſelf died intellate. lt 
was reſolved, that diſtribution ſhould be per capita, and not 
per flirpes ; and that all the children ſhould have equal; 

becauſe none of them take by way of repreſentation, but 
all as next of kindred in equal degree. Prec. Cha. 54. 

So in the caſe of Janſon and Bury, H. 1723. Lord 
chief baron Bury had ſeveral brothers and i/flers, ſome of 
the half, and ſome of the whole blood, who all died in 
his life time, all leaving ſeveral children. And now upon 
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2 bill exhibited for the diſtribution of his eftate, it was 
decreed by the whole court of exchequer, that the diſtri- 
bution ſhould be per capita, and not per flirpes; for now 
they do not take by repreſentation, but as next of kin to 
the inteſtate, But if one of the brothers or ſiſters of the 
chief baron had ſurvived him, the children of the reſt 
muſt have taken only by repreſentation, that is to ſay, 
per ſtirpes. And the caſe in this court, between Wall and 
Theedham, was cited, which was on Jun. 28, 1711. Dr 


Wall the inteſtate, had two ſiſters ; Suſanna? of the half 


blood, who left Samuel ; Elizabeth, of the whole blood, 
who left John, Mary, and Dorothy. Both the ſiſters 
died in the life time of Dr Wall. His wife, as admini- 


ſtratrix, preferred a bill for direction in the diſtribution ; 


and the court decreed one moiety of the inteſtate's eſtate 
to the wife; and the other moiety to be divided into four 
parts, one part for the ifſue of Suſanna, and three for 
the iſſue of Elizabeth. And no diſtinction was made, 
between the whole and the half blood. Bunb. 159. 

And fo much for the 118th Novel of Juſtinian, We 
now proceed with the explanation of the other parts of 
the ſtatute of diſtribution, and of the other ſtatutes, con- 


ſequent thereupon. 


No repreſentatives admitted among collaterals, after brather's 
and ſiſter's children] In the caſe of Maw and Harding, 
T. 1691: The queſtion was, Whether the words of 
the ſtatute are to be intended of brothers and ſiſters to 
the inteſtate; or whether, when diſtribution falls out 
amongſt brothers and ſiſters, tho* remote relations to the 
inteſtate, repreſentation ſhall be admitted amongſt them, 
And the court held, that the repreſentation ſhould be 
only between the brothers and ſiſters to the inteſtate. 2 
Fern. 233. e 10 8 

In the cafe of Peit and Pett, T. 1700. The perſons 
claiming diſtribution were a deceaſed brother's daughter, 
and the grandchildren of another deceaſed brother. And 
it was held by the court, that the deceaſed brother's 
daughter only was intitled ; and that a deceaſed brother's 
or ſiſter's grandchildren ſhall not come in with a deceaſed 
brother's or ſiſter's children, 1 P. Will. 25. 1 Salh, 


250. | 
So in the caſe of Bowers and Littlewsed, M. 1719. 


A man died inteſtate, leaving no wife or child, brother 

or ſiſter, but his next of kin were an uncle by his mo- 

ther's ſide, and a deceaſed aunt's child, The latter brought 
ET. EO | ' a bill 
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 teſftate be made till aſter one year | 
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a bill againſt the uncle for a ſhare of the inteſtate's eſtate. 
To which the defendant demurred ; and the demurrer 


was allowed. And the lord chancellor ſaid, that the caſe 
of Pett and Pett was in point; and that what had been 
urged in regard to the hardſhip of the caſe, was nothing; 
for ſo it may ſeem hard, that if an inteſtate leaves a de- 
ceaſed brother's only ſon, and ten children of a deceaſed 
half fiſter, the ten children ſhall take ten parts in eleven 
with the ſon of the deceaſed brother, and yet the law is 
ſo, becauſe they all take per capita, and not by way of 
repreſenta: ion. 1 P. Will. 594. 1 8 


In caſe there be no child, then to the next of 1 in 


equal degree] In the caſe of Durand and Pre/Iwosd, June 
30, 1738. The inteſtate leſt two aunts, and a nephew 
and a niece (children of a brother deceaſed). By the lord 


chancellor Hardwicke; the ſurplus muſt be divided into 


four parts equally amongſt them, they being all in equal 


degree, and therefore the chidren do not take per /lirpem, 


but per capita; but if the father of the nieces had been 
living, he would have taken the whole. 1 Ah. 455. 


That ns ſuch diſtribution of the goeds of any perſon dying in- 
But the right to the di- 
ſtributive ſhare veils immediately on the inteſtate's death, 
As in the cafe of Grice and Grice, H. 1708. Where a 
perſon, intitled to a diſtributory ſhare of an inteſtate's 
eſtate, died within a year after the inteſtate, it was de- 
creed, that altho' by the ſtatute no diſtribution is to be 
made within a year, yet the ſhare of the deceaſed perſon 
is an intereſt veſtzd, tranſmiſſible to his executors or ad- 


miniftrators ; for in this ſenſe the ſtitute makcs a will ſor 


the inteſtate, and it is as if a legacy was bequeathed, pay- 
able a year hence; which would plainly he an intereſt 
veſted preſently, Nay, where one died without wife or 
iſſue, and inteſtate, leaving a father, who alſa died be- 
fore taking out adminiſtration, or altering the property of 


the eſtate; yet by the ſtatute the right ta the inteſtate's 


perſonal eſtate veſted in the father, and conſequently be- 


longed to his executors or adminiſtrators, and not to the 


next of kin to the firſt inteſtate, who in this cafe haps 
pened to be a different perſon. 3 P. ill. 49- F 


Huſband may demand and have adminiflration] By this ex- 


planatory act of the 29 C. 2. the right of huſbands is 
ſaved, of adminiſtring to their wives rights, credits and 
other perſpnal eſtates.— In the caſe of Cary and Taylor, 

8 9224 A. 
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M. 1693. The wife intitled by the ſtatute of diſtribu- 


tion, died before any diſtribution was made, and the huſ- 
band died ſoon after without taking adminiſtration to his 
wife: It was decreed, that the wife's ſhare ſhould go to 


the huſband's e n and not to the adminiſtrator 
of the wife, 2 Fern. 322 
M. 1718. Squib and Wynne. A wife intitled by the 


death of her ſiſter, to a perſonal eſtate conſiſting of things 


in action, died; her huſband married again, and died in- 
teſtate, without having taken adminiſtration to his firſt 
wife. The ſecond wife took out adminiſtration to him, 
and alſo to the firſt wife of the goods not adminiftred by 
the huſband. And it was decreed, that the -firſt wife's 
ſhare of her ſiſter's perſonal eſtate, ſhould go to the ad- 
miniſtratrix of the huſband, And the lord chancellor 
Cowper ſaid, that the exception in the ſtatute of the 
29 C. 2. doth not confine it to the life of the huſband, or 
to the circumſtance of his having reduced any part of the 


wife's perſonal eſtate into poſſeſſion, but provides that 


no part of her eſtate ſhall be diſtributed among her rela- 
tions after her. 1 P. Vill. 378. 

A. 1718. Cart and Reeves. A wife died poſſeſſed of 
things in action. The huſband ſurvived, and died, with- 
out taking out letters of adminiſtration to his wife. After 


- which the next of kin to the wife adminiſtred to her. 


And the lord chancellor Macclesfield held that the wife's 
adminiſtrator was but a truſtee for the executor of the 
huſband. And he faid, that this clauſe i in the act was 
made in favour of the huſband, and not to his prejudice ; 
ſo that it was intended by the parliament, that the huſ- 
band ſhould be within the ſtatute of diſtribution ſo as to 
take the wife's things in action as to his benefit, but 
ſhould not be within the ſame as to his prejudice ; for 
were the conſtruction to be otherwiſe, 'the huſband of the 
wife inteſtate would be in a worſe caſe than the next of 


kin, though ever ſo remote, which was not the intent of the 


ſtatute, x P. Will. 381. And the reporter adds, that Mr 
Vernon cited the calc of lady Aiſcovgh, wherein he ſaid, 
lord Cowper's opinion was the ſame with the lord Mac- 
clesfield's, that the wife's things in action did veſt in the 


huſband b by the ſtatute of diſtribution; ſo that fince this 


reſolution, the right of adminiſtratiom follows the right 


of the eſtate, and ought, in caſe of the huſband's death 


after the wife, to be granted to the next of kin to the 
huſband, in the ſame manner as it is unten to a re- 


n legatee, 4. ** 


For 
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. For if à huſband ſurvive his wife, all intereſts veſted 


in her belong to him; and altho' he dies without getting 
them in, or taking out adminiſtration to her, yet they 
belong to his repreſentatives, and not to her's. 2 Hör. 
Eg. Caſ. 424. | | 8 1 
So in the caſe of Humphreys and Bullen, T. 1737. The 
wife had a legacy left her by her huſband ; and after 
married a ſecond huſband, and died. Her ſecond huſ- 
band took out adminiſtration to her, but died before he 
received the legacy. His next of kin took out admini- 
ſtration to him, and received the legacy, Another per- 
ſon took out adminiſtration to the wife of the goods not 
adminiftred, and brought a bill againſt the huſband's ad- 
miniftrator to repay. the money. The queſtion was, whe- 
ther it belonged to the plaintiff in that right, or to the 
defendant as repreſentative of the huſband, The lord 
chancellor Hardwicke thought it ſo clear for the defend- 
ant, that he would not ſuffer it ts be argued. He ſaid; 


This is a plain caſe, taking it as it ſtood on the old ſta- 


tutes of adminiſtration, for thereby the huſband was in- 
titled to adminiſtration if he ſurvived his wife. And as 
it ſtood on theſe ſtatutes, no body could call him to an 


account for the effects, for the party was to adminiſter 


for the good of the ſou], but not to make a diſtribution. 
But by the 22 & 23C. 2. c. 10, adminiſtrators are liable 
to make diſtribution, one third to the wife of the inteſ- 
tate, and ſo on. Yet upon the penning of that ſtature, 
tho? no notice was taken of the huſband being adminiſtra- 
tor of his wife, it was held not to be within the act; for 
no perſon could be in equal degree to the wife with the 
huſband, and ſo he was not ſubject to the ſtatute of diſ- 
tribution. Which matter is explained by the 29 C. 2. 
c. 3. /. 25. which ſays, the huſband. may demand admi- 
niſtration of his deceaſed wife's perſonal eftate, and re- 
cover and enjoy the . ſame, as he might have done before 
that act, which was (before that act) as his own proper- 
ty. And if before the ſtatute of diſtribution, the huſ- 
band had died before he had called in the effects of his 
wife, and any other perſon had taken out adminiſtration 
to the wife, he would have been a truſtee for the huſ- 
band. So in the caſe of Cart and Reeves in lord Mac- 


clesfield's time, it was held, that an adminiſtrator de bonis 


non of the wife was a truſtee for the repreſentative of the 
huſband. Therefore, tho' in point of law the plaintiff 
may be repreſentative of the wife, yet he is only a truſtee 
for the next of kin to the huſband; and then the plaio- 
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tiff, by bringing this bill againſt the perſon for whom he 


is intruſted, has been guilty of a breach of truſt; ſo his 
bill muſt be diſmiſſed, with coſts. 2 Abr. Cafe Eg. 445. 


Shall die inteflate without wife or child, in the life time 4 
the mother] Before this ſtatute of the 1 F. 2. c. 17. If 
one died without wife or child, his mother had all, and 
his fiſters and brothers nothing ; as the father furviving 
hath all at this day. And the reaſon of making this 
ſtatute was, becauſe the mother might marry, and carry 
#1] away to another huſband, 1 Salk. 251. 


But if there be no brother or ſiſter, or repreſentative - 


of brother or ſiſter, then it is out of the ſtatute, and the 
mother ſhall have the whole, as ſhe had before the makin 

of it. As in the caſe of Fack/on and Proudebome, T. 2 2 
The ſon died inteſtate without father, brother, or ſiſter; 
his mother living. She makes her will, and therein 
makes an executor and reſiduary legatee; and dies with- 


in a week after her ſon, and without having taken admi- 


niſtration to him. The brother of the mother takes out 


 «dminiftration to the ſon, as his uncle and next friend, 


The mother's exccutor brings a bill againſt the uncle 
who was the ſon's adminiſtrator, to have an account of 
the perſonal eſtate of the ſon in right of his teſtatrix, 
who was intitled to it by the ſtatute of diftribution. Lord 
chancellor Cowper ſaid, that the adminiſtrator of the ſon 
is only truſtee for the next of kin to the inteſtate who are 
intitled to a diftribution by the ſtatute, and that in this 
caſe was the mother, the ſon dying without father bro- 
ther or ſiſter; and it is an intereſt veſted in the mother, 
tho” ſhe died before adminiſtration taken out to the ſon, 
and ſhall go to her executor and reſiduary legatee : And 
decreed accordingly. Finer. Execut. (Z. 12.) 1. 


Without wife or child] T. 12 G. 2. Keilway and Keilway, 
R. Keilway died inteſtate poſſeſſed of a conſiderable per- 
ſonal eſtate, and without iſſue, leaving a wife and ſeveral 
brothers and ſiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety ; and a queſtion 
ariſing upon the ſtatute of J. 2. how the other moiety 
ſhould be diſtributed, whether the mother ſhould have 
the whole, or only a diſtributive ſhare with the brothers 
and ſiſters, a bill was brought in order to have the opi- 
nion of the court, Upon hearing, the lord chancellor 
King was clearly of opinion, and decreed, that the mo- 


ther ſhould have no more than a ſhare of the other moie- 


ty with the brothers and ſiſters of the inteſtate j ſor the 
| intent 


nt 
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intent of the ſtatute was, to put the mother (who before 
ſtood upon the fame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals; ſo that 
whenever ſhe is intitled, they ſhall have an equal ſhare 
with her. Str. 710. 7 

May 14. 1739. Stanley and Stanley. Hay Stanley died 
inteſtate, leaving a wife, and a mother living, and chil- 
dren of a brother deceaſed. Theſe children, as repreſen- 
tatives of their father, bring a bill to have one half of the 
moiety of the inteſtate's eſtate; the wife being intitled 
to the other moiety, and the mother (as they inſiſted) to 
have only an equal ſhare with them, It is true, in this 
caſe there is a wife left; but the intent of the act was 
to put the inteſtate's brothers and ſiſters, and their re- 
preſentatives, in the ſame light and condition with the 
mother; ſo that whenever the mother was intitled, the 


brothers and ſiſters, and their repreſentatives (per ſtirpes), 


were to have an equal ſhare with her ; and cited the caſe 
of Keilway and Keilway, which is exactly the ſame with 
the preſent, except that in the preſent caſe. the inteſtate 
had no brother or ſiſter living at his death, which is not 


material, in regard that the children of the brother take 


by way of repreſentation, For the mother, who claimed 
the whole moiety, it was inſiſted, that theſe ſtatutes are 


to receive a favourable conſtruction, to exclude repreſen>-. 


tatives in a remote degree, in reſpe& of collaterals ; and 
the words in the ſtatute of James are in the conjunctive, 
and require a brother or ſiſter to be in eſe, as well as re- 

reſentatives of brothers and ſiſters, to make a caſe with- 
in this ſtatute. It has been determined, in the caſe of 


Walſh and Walſh, that when the inteſtate leaves brothers 


or ſiſters children, and no brother or ſitter, ſuch cbildren 
take per capita, as next of kin, and not. by repreſenta- 
tion; and, in the caſe of Durant and Pre/{twoed, that the 
conſtruction of the ſtatute was the ſame, if a man died 
leaving aunts and nieces, and no brother or fiſter, ſuch 
aunts and nieces would all take per capita, and the nieces 
could not take per /tirpe:; and yet if the father of the 
nieces had been living, he would bave taken the whole, 
And from hence it was argued, that as there was no bro- 
ther or ſiſter of the inteſtate living, if the plaintiffs in 
this caſe took any thing, it muſt be neceſſarily per capita, 
and not by repreſentation; that when brothers children 


take per capita, they muſt neceſſarily take as next of kin, p 


becauſe as they are not in equal degree with the inteſtate's 


mether, they could not otherwiſe take at all, And it 
Was 
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was further urged, that if they were intitled by repre. 


- ſentation, it might be carried to the fourth or fifth gene- 


ration, for there is nothing to reſtrain it in this act, as 
there is in the ſtatute of diſtribution ; which would create 
great confuſion and fractions in the eſtates of inteſtates, 
— By the lord chancellor Hardwicke : There are two 
queſtions in this caſe ; Firſt, Whether the plaintiffs, who 
are children of the inteſtate's brother, ſhall ſhare with 
the mother of the inteſtate, there being a wife of the ſaid 
inteſtate ? Secondly, ſuppoſing they may, notwithſtand- 
ing that there is a wife; whether they can come in, in 
refpe& that there is no brother or fiſter of the inteſtate 
living? As to the firſt, it is directly within the caſe of 
Keilway and Keilway ; and J am ſatisfied with the reaſon 
of that caſe. It depends upon the conſtruction of the 
proviſo in the ſtatute of James, which is very incorrectly 
penned, and ſo is the ſtatute of diſtribution ; and there- 
fore a conſtruction is to be made upon the ſecond ſtatute, 
according to the intent and meaning of the legiſlature. 
Upon the ſtatute of diſtribution, the deſcending line ex- 
cluded all collaterals, and afterwards went to the next of 


kin, fo that the father or mother would take al}; there- 


fore the ſubſequent ſtatute intended, that the mother 
ſhould have a proviſion only equal with the brother or 
ſiſter of the inteſtate. As to the ſecond queſtion, it is a 
new one; for the inteſtate has left no brother or ſiſter, 
for the mother to collate, or ſhare equally with. The 


cafe of Walſh and Walſh is grounded upon the ftatute of 


Charles. The words of that act do, ſuppoſe, that there 
muſt be ſome perſons to take in their own right, and 
others in right of repreſentation; but the ſtatute of 
bore: is of a different kind, and lets in another perfon. 

ere is a mother takes an original ſhare in her own 
right, and the brothers and ſiſters children take as if the 
brother and ſiſter were living; for the word and, 'imme- 
diately preceeding the words the repreſentatives, muſt be 
conſtrued” in the disjunCtive. As to the objection, that 
ſuch repreſentation might be carried to ſevera] genera- 
tions, I think that conſequence doth not follow; for the 
proviſo in the ſtatute of James is to be incorporated into 
the ſtatute of Charles, which expreſly ſays, that repreſen- 
tation ſhall not be carried beyond brothers and ſiſters chil- 
dren; and this is agreeable to the rule laid down by lord 
Hale, that ſtatutes made pari materia ſhall be conſtrued 
into one another. I think the ſtatute of James intended 
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t let in the rule of the civil law, which contained three ; 


lines, aſcending, deſcending, and collateral; the deſcend- 
ing line abſolutely excluded all others; the aſcending ex- 


cluded all collaterals, except brothers and fiſters, and 


they took alike, His lordſhip therefore ordered the reſi- 
due of the inteſtate's eſtate, after ſatisfaQion, of debts, to 
be divided into four equal parts; two fourth parts thereof 
to go to the widow, one fourth to the mother, and one 
fourth to the brother's children. 1 Athyns. 458. 


Every brother and 2 Her] J an. 24. 1740. Wallis and 
Hodſon. James Wallis died inteſtate ; and at his death 
left iſſue Towers Wallis, his only bid an infant, who 
died within a week after his father; and his wife then en- 
ſient of a daughter. A bill was brought by the daughter 
for a moiety of the perſonal eſtate, of Towers Wallis, he 
having died without wife or child in the life time of his 
mother. A croſs bill was filed by the mother, praying 
that the whole perſonal eſtate of Towers Wallis might be 
decreed unto her. At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome 
difficulty, and directed it. to ſtand over till he had con- 
ſulted with the civilians upon it; and now delivered his 
opinion: That the daughter, born after the death of her 
brother, was intitled to a moiety of his perſonal eſtate. 
N is a queſtion which depends upon the ſtatute 1 F. 2, 

If the ſiſter had happened to have been born be- 
* the death of her brother, without doubt ſhne would 
have been intitled to a ſhare of her brother's perſonal eſ- 
tate equally with her mother. The only doubt is, inaſ- 
much as ſhe was a poſthumous ſiſter, and born after the 
death of her brother. But that eircumſtance, I am of 
opinion, will make no difference. It was! admitted by 


the counſel for the defendant, that upon the ſtatute of 


Cha. 2. a poſthumous child ſhall have the benefit of a 
ſhare of the perſonal eſtate of his father, equally with the 
other children; for this is agreeable to the intent of that 
ſtatute, and to that debt of nature which parents owe to 
Nor can any inconvenience ariſe from 
this; becauſe the event of there being ſuch children, 
muſt happen 1 in nine months at furtheſt, But it was ob- 
jected, that in collateral ſucceſſions ab inteſlato, as between 
brothers and ſiſters, uncles and nephews, there is no ſuch 
debt of nature: That the diſtributary ſnare muſt veſt in 
the party at the time of the death of the inteſtate, or not 
at all; and that great inconveniences muſt follow from a 
different determination; and that the veſting might be 

poſtponed, 


365 


f 


- 


366 Wills. Diſtribution. 


| 
| ' poſtponed, and broken in upon, and varied by a. ſubſe * 
quent event: And in order to ſpecify an inconvenience of u 
this ſort that might happen, the caſe of the half blood 1 
has been put that they are equally intitled to a diſtributary t. 
ſhare with the whole blood; that a mother might marry a 0 
ſecond huſband, and by that means there may be more al 


brothers and ſiſters born at great diſtances of time, and o 

therefore the diſtribution of the party's eſtate might per- b 

2 petually vary. As to the firſt of theſe objections, that 0 
there is no debt of nature in collateral ſucceſſions, that is b 

a circumſtance of no weight ; for in the caſe of lineal te 

ſucceſſions, where that objection has been made uſe of as c 

| an argument for giving a ſhare to the poſthumous child, p 
| that has been only an; additional corroboratory reaſon, "= 
| and the primary reaſon has been the intention of the ſta- t: 
tute to preſerve the eſtate of the father among his own A 

children. As to the ſecond objection, that the eſtate muſt I: 
veſt immediately upon the death of the inteſtate it is IN 
true, that this is generally laid down in 1 Fern. 403. and tl 
1 2 Vern. 274. but this objection is of equal weight in the tc 
caſe of lineal ſucceſſions ab inteſtato, as it is in collateral . 
ſucceſſions; yet there it has never been allowed : and ir 
of this appears by the opinion of lord Raymond, 2 P. Will. 1 7 
- 446. Edwards. and Freeman. As to the third objection, ſt 
| that according to this doctrine, a polthumous brother or tt 
= ſiſter of the half blood would be able to take, which Ia 
1 would introduce many inconveniencies; it is very true, e: 
| that on the ſtatute of Charles the ſecond, the half blood ſt 
1 ſhall take equally with the whole; for that was finally 01 
f | ſettled -in:Shower's parliamentary caſes, 108. where all the ft 
| | learning on this head is collected together; but I do not 0 
= find, that it was ever determined on this ſtatute of James to 
=_ the ſecond, that a brother of the half blood ſhould take pi 
= as repreſentative of his brother deceaſed. In the «caſe of C 
= | Matis and Cawton, this point was argued, and many th 
"v4 probable reafons given for that fide. of the queſtion ; but er 
i | there was no determination, and therefore I will leave this la 
uh point unprejudiced till it ſhall ariſe. The-principal rea- ce 
_ ſon upon which I found my opinion in the preſent caſe is, w 
2 1 that the poſthumous ſiſter was in ventre ſa mere at the death ſt. 
| of her brother, and conſequently was a perſon in rerum na- =! 
tura, Upon this ground it is, that by the rules ofthe com- E 

mon and civil law, ſhe is capable of taking in ſucceſſion. to 

By the rules of the common law, an enſient of this kind of 

may be vouched in a common recovery; and in behalf of th 

ſuch an enſient, a bill may be brought, and an injunction is 


granted 
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granted to ſtay waſte. So in the conſtruction of wills and 
uſes, an infant of this fort is capable of taking. For not · 
withſtanding the caſe of Slow and Cutler, it is now fettledy 
that ſuch an infant is capable of taking by deviſe.” And 
of this opinion were two judges, in the caſe of Scattergeed 
and Edge, according to a manuſcript report which I have 
of that caſe. | But tho” this is ſo at common law, every 
body knows, that that which gave birth to the ſtatute of 
Charles the ſecond, was the contention. then depending 


between the temporal and eccleſiaſtical courts, in'relation 


to the power which the ſpiritual courts then exercifed, of 


compelling diſtributions, and taking bonds for that pur-. 


poſe. The riſe and progreſs of this diſpute is mentioned 


ia 3 Med. 58. and Raym. 496. That ſtatute hath aſcer- 
tained that point in favour of the eccleſi.ſtical courts ; 


and the moſt material clauſes in it are relative to their 
law, and to the courſe of proceedings in their courts. 
And the ſeveral expreſſions in the third ſeaion ſhew, that 
the main deſign of the act was (as hath been mentioned) 
to make the exerciſe of that juriſdiction in the eceleſiaſti- 


cal courts legal, which before that time was condemned 
in the temporal courts. And in the caſe of Smith and 


Tracy, lord Holt who was then one of the counſel argued 
ſtrongly, that that ſtatute was not to be conſtrued by 


the rules of the common but of the canon and civil 


law; and a conſultation was thereupon awarded. In the 
caſe of Carter and Cratvley, it was likewiſe held, that that 
ſtatute was directory to the ſpiritual courts, and was 
grounded principally on their Jaw and the practice of their 


i ourts. Ia a caſe at the rolls, the maſter of the rotls was 
of opinion, that the ſtatute was to be conſtrued according 


to the canon and civil law; and afterwards, upon an ap- 
peal, lord King agreed to that opinion. This ſtatute of 
Charles the fecond therefore confirms the juriſdiction of 
the eccleſiaſtical courts which hath been mentioned, and 
enlarges it, It ſets up the collatis benorum which the civil 
law allows of. As this is fo, the ſtatute of James the ſe- 
cond muft be conſtrued by the civil and canon law like- 
wiſe. In 1 Ventr. 244. lord Hale was of opinion, that 
ſtatutes made in pari materia were tobe taken into the con- 
ſtruction of one another; and that the ſtat ute of therg 
Eli. relating to church leaſes, is a kind of an appendix 


to the 13 Eliz. relating to the ſame matter, And this rule 
of conſtfuction holds more ſtrongly in the preſent cafe, 


than it did in that; for this ſtatute of James the ſecond 
is a continuance of that of Charles the ſecond, with three 
TANTO additional 
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additional clauſes: and therefore it is to be conſidered, as 


if the ſtatute of Charles the ſecond was repealed, and re- 
enacted in it. And if this is fo, it is conſiderable what 
the civil law is in this particular; and by that law, an 
infant in vertre ſa mere is conſidered as in eſſe, in thoſe 
reſpects which are for the benefit of the infant, tho' not 
in thoſe which are to his prejudice. This appears by many 
paſſages in the Digeſt. In the preſent caſe, the queſtion 
is de commodo ipſius partus merely, and no ways relates to 
the prejudice of this infant; therefore the decree, muſt be 
accordingly, - io E 


ii. Of cuſtoms in particular Places. N 

ͥͤç0˙—2] 8 ron 147 5 
By a elauſe in the ſtatute of diſtribution, as hath been 
obſerved, theſe. cuſtoms are ſpecially reſerved and except- 
ed. What theſe cuſtoms are, particularly within the city 
of London and the province of Vork, which comprehend 
ſo large and conſiderable a part of the kingdom, it is 
ſomewhat ſtrange that fo few authors have taken any pains 


to inform their readers or themſelves. The civil law ac- 
knowledgeth not theſe cuſtoms ; nor yet;doth the com- 


mon law: and therefore perhaps neither civilians nor 
common lawyers have judged them a proper ſubject for 
their inquiries. And yet the general notion thereof 
ſeemeth to have ſprung from the civil law, which eſta- 
bliſheth what the civilians call the ſegitime, or legal por- 
tion, altho' much different from theſe cuſtoms; And theſe 
cuſtoms are ſo ancient, and of ancient times were of ſuch 
general. and almoſt univerſal extent; that ſome of the 
greateſt lawyers have doubted whether they were not part 
of the common law. _... 


The matter in ſhort ſee1 eth to have been plainly thus: 


Before the conqueſt; lands were deviſable by will; of 


which the gavelkind lands are a ſtanding inſtance. And 
in more ancient times ſtill, all the children, both male 
and female, inherited alike ; and the eſtate, whether real 
or perfonal, deſcended to all equally. (1 Salk. 251. Hale's 
H. C. L. 220. Dalrymp. Feud. 201, 202.) And this was 


' agreeable to reaſon and nature; altho' not to the policy 


of government which ſucceeded. After 'the conqueſt 


chiefly, came in the military tenures with the feudal law: 
The eldeſt ſon was fitteſt to bear arms ; and to the end 
that during the ſervice he might be able to ſuſtain the 
dignity of the military profeſſion, he ſuccceded to the 
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whole eſtate of land. And that the other children might 
not be deſtitute, a portion was provided for them out of 


the perſonalty, which the father might not give from 


them by will, nor the ordinary by diſtribution in caſe of 


inteſtacy. | ? 

All antiquity ſpeaks of this as the general and eſta- 
bliſhed law, except only in ſome few boroughs and par- 
ticular places, where the people lived probably by trade, 
and there was. not lands ſufficient for the ſupport of arms. 


And this accounts for it, why the lands holden in bur- 


gage tenure continued ſtill deviſable by will, when no 
other lands were fo, except only thoſe of gavelkind in 
Kent and in divers parts of Wales, which received not 
the laws of the conqueror. 


And this order continued during all thoſe reigns, whilſt 


the kings were ſupplied with ſoldiers by the lords of ma- 


nors and others at a price and for a time agreed on. Un- 
til at laſt the kings and people coming into other meaſures 


for raiſing of ſoldiers, theſe military ſervices dwindled 
away, and were changed into pecuniary compenſations. 
Lands in the reign of king Henry the eighth became 


again deviſable by will. The reſtraints upon the perſon- 


alty vaniſhed by degrees, and only ſome footſteps thereof 
remain in particular places. In the province of York, 
theſe military ſervices were the longer neceſſary, by reaſon 
of the continual incurſions of the Scots* ; and to this 

| day 


» 


* In the county of Wetmorland, there are many footſteps of 
this inſtitution, in the cuſtoms of the ſeveral manors, In the ma- 
nor of Ravenſtonedale, wherein the cuſtoms were aſcertained by 


indenture betwixt the lord and tenants, in the zd and 4th of Phi- 
lip and Mary, one article is, that Chi tenants ſhou'd breat or divide 


no farmholds; or, as the ſame is explained by a further indenture 
in the 22d year of queen Elizabeth, that none of the tenants 


fall divide or ſever their ancient and cuſ{omary tenements, without 


ſpecial agreement with the lord or his tieward for that purpoſe. 
Which cuſtom, being rivetted by the indentures, continues to this 
day, altho' thecauſe hath long tince vanithed. But, by permiſſion 


of the lords from time to time, ſo many ſeverances have been 


made, that it is difficult to eſtimate within the ſaid manor, what 

might have been the value of an original military tenement, 
Inthe manor of Kentmire, in the ſaid county, there are remains 

of an eſtabliſhment, which ſeem to lead nearer to that point. It 


appears that the manor was anciently divided into four quarters; 


each quarter into fiftcen tenements; that each tenement conſiſted 
Vor. IV. B b of 
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day a great part of the lands within that province are not 
deviſable by will; and until the reign of king William 
the third, a man there by his will might not diſpoſe of 
his perſonal eſtate from his wife and children, further 
than his own proportionable part; and one would think 
by moſt, if not all, of the books which have been writ- 
ten upon the ſubject of wills, that have taken any notice 


of this matter at all, that the ſame law continueth ſtill; 


as indeed it doth in the caſe of inteſtacies, altho' not in 
the caſe of laſt wills and teſtaments. For by the ftatute 
of the 4 V. c. 2. power is given to the inhabitants of the 
province of York, to diſpoſe of their whole perſonal eſtate 
by will, notwithſtanding their, cuſtom to the contrary ; 
except only in the cities of York and of Cheſter: And by 
the 2 & 3 An. c. 5. the like power is given to the inha- 
bitants of the city of York alſo. By the 7 & 8 W. c. 38. 
the like power is given to the inhabitants of the principa- 
lity of Wales. And by the 11 G. c. 18. the like power 
is given to the freemen of the city of London. But the 
law concerning the diſtribution of inteſtates effects, in al] 
the ſaid places, continues as it was before. HS 

Lord chief juſtice Cote, who might ſeem well able to 
give a good account of theſe cuſtoms, had a fair opportu- 
nity in his commentary on the great charter, where the 
reaſonable part is mentioned; but he paſleth it over ſlight- 
ly, contrary to his wonted manner, and ſays dryly, that 
it is not by the common law: and quotes Bracton for the 
ſame; whereas Bracton doth not ſay ſo, but rather the 
contrary. 

The author of the Law of Teflaments (which ſeemeth 
to be a book not altogether deſtitute of merit) profeſſeth 
expreſsly to treat of the cuſtoms of the city of London 
and province of York. And he hath collected a conſi- 
derable number of caſes relating to that ſubject, But 


8 


— 
* 


of a proportionable quantity of incloſed ground, with paſture 
for ten cattle in a common paſture lying within each quarter re · 
ſpeQively, and privilege for 80 ſheep in another paſture common 
to the whole manor; that for each tenement a man ſerved the 
effice of conſtable, paid 25 a year to the curate of the chapel, 
and now pays 13s 4d rent to the lord of the manor, By which 
q iſtinctions the tenements have been kept ſo far ſeparate, that it 
is eaſy to calculate what the ſoldier's eſtate within that manor 
might be ſuppoſed to be worth by the year : for one of thoſe an- 
cient tenements, well huſbanded, ſeemeth to be of the value at 
this day of about 101 a year, ; 5 6 


with 


CUlills. Diſtribution. 
with regard to the city of London, by ſome fatality, he 
hath recited the ſtatute of the 11 C. c. 18. ſo imperfect- 
ly, that if he did underſtand it himſelf, it is impoſſible 
the reader ſhould underſtand it from his manner of ex- 
prefling it: but it is plain he did not underſtand it; for 
all which he delivers, tendeth to prove, that the cuſtom of 
the city of London extends to wills as well as to the 
diſtribution of inteſtates effects, and to wills eſpecially. 
All which is in contradiQion to the ſtatute, as will ap- 
pear. And of the ſtatutes which give to the inhabitants 
of the province of York the like power to diſpoſe of their 
whole perſonal eſtates by their laſt wills and teſtaments, 
he taketh not the leaſt notice, nor ever mentions them. 
Dr Gibſon was a native of the province of Vork; and 
received his patrimony by the law and cuſtom of that 
province. He recites the ſtatutes faithfully which take 


away the cuſtom as to wills within the province at large, 


and within the city of York in particular, and alſo with- 
in the principality of Wales; but when he comes to 
ſpeak of the aforeſaid reaſonable part, having recited brief- 
ly the words of Bracton and Fleta, and juſt mentioned 
the writs de rationabili parte bonorum in the regiſter, he 
ſays a bare reference thereto may be ſufficient, ſince the 
ſaid right is ſo far aboliſhed ; and he adds, that it is now 
little more than matter of ſpeculation, what we find in 
the magna charta itſelf concerning the ſame reaſonable 
part, And when he comes to creat particularly of the 
diſtribution of inteſtates effects; altho' the clauſe of ex- 


ception of theſe cuſtoms in the ſtatute of diſtribution 


| ſeemed to render an explication thereof in ſome ſort ne- 
ceſſary, yet he paſſeth it in ſilence. 

Dr Swinburne was judge of the prerogative court of 
York. He had great abilities, and opportunities more 
than any other perſon of his time, and inclination like- 
wife, to obtain a competent ſatisfaction in this matter. 
His book, for the time in which it was written, is a moſt 
excellent book. And one can ſcarcely pardon the con- 
tinuators of his work (altho' upon the whole of the bet- 
ter ſort of this kind of authors). for attempting, as they 
pretend, to correct his ſtyle. It needeth no correction. 
Swinburne lived at a time, namely, in the latter end of 
queen Elizabeth's reign, when the ſtyle of writing was 
elegant and eaſy, according to the true ſtandard of the 
ancients and of nature; and utterly abhorrent from that 
formal bombaſt, which {from the royal example) ſuc- 
ceeded in the next reign. But if they could have amend- 
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ed Swinburne's expreſſion, they ought not to have done 
it; but in an edition of Swinburne, to have exhibited 
Swinburne : and where he might be judged to be wrong, 
or where the law ſince his time is altered (as it is in 
many caſes), there was ſcope enough for animad verſion 
other ways. But they have mangled Swinburne, and 
made no diſtinction betwixt what is his, and what is not. 
By breaking the connection in improper places, and not 
always underſtanding him themſelves, they have rendred 
even Swinburne ſometimes unintelligible. All which is 
only intended as an apology, for having ſeparated Swin- 
burne throughout this title, from his editors or continu- 
ators; by inſerting what is Swinburne's, in his own 
words, and under his own name; and by diſtinguiſhing 
what is an addition to Swinburne, at the end of the quo- 


tation, by the letter a. - 


As to the matter before us, we muſt deſpair of obtain- 
ing a more perfect delineation of the cuſtom of the pro- 
vince of York, as it was in Swinburne's days, than Swin- 
burne hath exhibited. He was a diligent ſearcher into 
antiquity ; was nearer to the fountain head than we are 
by almoſt two hundred years; was acquainted perſonally 
with the moſt learned men of that time; and made it his 
employment, to examine minutely into this particular 
cuſtom ; and above all, was maſter of the acts and re- 
cords of the court of York, and availed himſelf of that 
treaſure, But what is moſt aſtoniſhing is, that even in 
the very laſt edition of Swinburne, where he is treating 
of this ſame cuſtom, there is no notice at all taken (by 
the editors) of the ſtatutes or acts of parliament, which 
at one ftroke utterly aboliſhed at leaſt one half of this 
cuſtom : but for any thing which appears, the reader 
mutt judge, that the inhabitants of the province of York 
cannot make their teſtaments of their perſonal eſtates, 
further than to the extent of the teſtator's own rateable 
part, which was, and in the caſe of inteſtates is ſtill cal- 


led the death's part, Indeed there is a ſketch of one of 


the ſaid acts, in a corner of the book elſewhere ; inſerted 
where it hath no manner of connexion, by thoſe who 
did not underſtand, or did not conſider, its importance 
and uſe, 4 | 
There is ſome ſhadow of this cuſtom, as was ſaid be- 
fore, in the civil law; and the proportions were thus: If 
there were four children or under, they had a third part 
equally amongſt them; if five or more, they had a 
moiety. And the civil law allows a legitime to parents, 
f but 
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but not to widows; whereas, on the contrary, the cuſ- 
toms we ſpeak of do allow a legal portion to widows, | but 


not to parents. 2 Domat. 119, 121. 


By the ſtatute of magna charta, c. 18. in the ninth year 
of king Henry the third, it is ſaid, generally; I nothing 


be owing to the king or any other, all the chattels fball go to 
the uſe of the dead (that is, to his executors or adminiſtra- 
tors), ſaving to his wife and children their reaſonable parts: 
[Or rather, their proportionable parts: ſalvis uxort 
„ ejus & pueris ipſius rationabilibus partibus ſuis,” ] 


Bracton, who wrote ſoon after this ſtatute, delivers it 


in few words as the general Jaw of the realm, that after 
debts and other neceſſary charges deducted, the whole re- 


ſidue ſhall be divided into three parts; of which the chil- 


dren, if there be any, ſhall have one part; the wife, if 
ſhe ſurvive, ſhall have another part; and the third part 
the teſtator ſhall have free power to diſpoſe of. If the 
teſtator hath no children, then one moiety ſhall be to the 
deceaſed, and the other moiety ſhall be reſerved to the 
wife. If he ſhall die, having no wife, and having chil- 


dren ſurviving; then the deceaſed jhajl have one moiety, 


and the children ſhall have the other. If he ſhall die 


without either wife or child, then the-whole ſhall remain 
to the deceaſed. Brac. bo, bi. And it is to be ob- 


ſerved, that theſe proportions generally do govern the 


cuſtoms to this day. 
And the ſame is delivered by the author of Feta, almoſt 


in the ſame words; and he ſaith, as Bracton had ſaid be- 


fore, that this is the law, unleſs there be a cuſtom to 
the contrary, as in cities, towns, and * Fleta b. 
2. C. | 

By eee len of archbiſhop Stratfard, which was in 
the 16 Ed. 3. it is ordered thus: Foraſmuch as it hap- 
peneth ſometimes, that perſons dying inteſtate, the lords of the 
fees do not permit the debts of the deceaſed to be paid out of 
their moveable goods, nor the ſaid goods to be diſtributed ta the 
uſe of their wives children or parents, or otherwiſe by the 
diſpoſition of the ordinaries, according to that portion which by 
the cuſtom of the country appertaineth to the deceaſed ; we do 
decree, that none ſhall henceforth do the ſame, on Pain of the 
greater excommunication. Lind. 171. 


According to that portion which, by the. cuſlom of the coun- 
try, appertaineth to the deceaſed] Lindwood ſays, The por- 
tion of the deceaſed. was, what was alli zned by the ordi- 
nary for the ſuppoſed benefit of the ſoul of the deceaſed ; 

B b 3 | which 
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which was to be determined by cuſtom : ſometimes ( ſays 
he) it was the whole perſonal eſtate, as when there was 
neither wife nor child; ſometimes an half, as where there 


is a wife ſurviving, but no children; ſometimes a third 
part, as where there is both wife and children, Lind. 


178. 


By the cuſtom of the country] He doth not ſay, of the 
realm; and that for this reaſon (ſaith Lindwood) becauſe 
perhaps throughout the whole realm one and the ſame 
cuſtom as to this matter doth not prevail ; but there ar 
different cuſtoms according to the diverſities of countries: 
for there may be a ac ae wang ſome province; alſo 
a ſpecial cuſtom of ſome city, territory, or place. Lind. 
172. . 
Fiaber bert faith, The writ de rationabili parte bonorum 
lieth, where the wife or ſons and daughters of the de. 
ceaſed cannot have their reaſonable part of the deceaſed's 


goods, after the debts are paid, and funeral expences ſa- 


tisfied. F. N. B. 284. 

And it ſeemeth, he ſays, by the ſtatute of magna charta, 
c. 18. that this was the common law of the realm; and 
ſo (he fays) it appeareth by Glanvil. F. N. B. 284. 

And in the 31 Ed. 3. A woman did demand the moiety 
of her huſband's goods becauſe he had no children, and 
counted upon the cuſtom of the realm, F. N. B. 284. 

But in after times, and by degrees, they came to count 
for the ſame upon the particular cuſtom of ſuch and ſuch 
places. F. N. B. 284. | 5 

And accordingly the writs in the regiſter do rehearſe 
the cuſtoms of particular counties; and are of this form; 

« The king to the ſheriff &c. If V, who was the 


«© wife of D, ſhall make us ſecure &c. that then you 


«© ſummon E and E, executors of the teſtament of the 
5 aforeſaid D, that they be &c. to ſhew why, ſeeing 
© that according to the cuſtom in the county aforeſaid 
$* hitherto obtained, wives after the death of their huſ- 
© bands ought to have their reaſonable part of the goods 
“and chattels of their huſbands, they the ſame executors 
F* aforeſaid from her the ſaid her reaſonable part to the 
** value of ten marks of the goods and chattels which 
5 were of the aforeſaid D heretofore her huſband they do 
« detain, unjuſtly, and refuſe to render them unto her; 
“% to the great damage and grievance of her the ſaid V, 
** and againſt the cuſtom aforeſaid. And have you there 
5 the ſummons and this writ &c.“ | 


«© The 
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c The king &. Foraſmuch as B of and 8 
&« his ſiſter have made us ſecure &c. that you ſummon E 


« and E executors of the teſtament of D of that 
<« they be &c. to ſhew why, ſeeing that according to the 


„ cuſtom in the county aforeſaid hitherto obtained and 


« approved, children after the death of their fathers, 
cc who are not their heirs, nor were promoted in the life 
e of their fathers, ought to have their reaſonable parts of 
„ the. goods and chattels which were of their fathers, 
« they the ſame executors aforeſaid from the aforeſaid B 
„ and & after the death of the aforeſaid D their father, 
„ whoſe heirs they are not, and who were not promoted 
« jn the life of the ſame their father, their reaſonable 
« parts to the value of ten pounds of the goods and chat- 
«© tels which were of the aforeſaid D their father they do 
„ detain, unjuſtly, and refuſe to render the ſame unto 
© them; to the great damage and grievance of them the 
« fad B and 8, and againſt the cuftom aforeſaid. And 
„ have you there the ſummons and this writ &c,” 

In the caſe of Stapleton and Sherrard, H. 1684. (1 Fern. 


305.) It was ſaid, that the cuſtom of the province of 
| York is the ſame with the cuſtom of the city of London, 


unleſs in tne caſe where the eldeſt ſon hath lands by de- 
ſcent : but it will appear when we come to treat of them 
ſeparately, that there are other differences. 

And firſt of the cuſtom of the city of London. 


ii. Of eb? cuſtom of the city of London in particular. 


1. By the 11 G. c. 18. Whereas great numbers of wealthy Statute enabling 
perſons, not free of the city of London, ds inhabit and carry © diſpoſe by will, 


on the trade of merchandiſe and other employments within the 
ſaid city, ana refuſe or decline to become freemen of the ſame, 
by reaſon of an ancient cuſtom within the ſaid city, reſtraining 
the citizens and freemen of the ſame from diſpeſmg of their 
perſonal ęſtates by their loft wills and teſlaments ; to the intent 
therefore that perſons of wealth and ability, who exerciſe the 
bufineſs of merchandize and other laudable employments within 
the ſaid city, may not be diſcouraged from becoming free of 
the ſame, by reaſon of the ſaid cujlom, it is enacted, that it 


ſhall be lawful to all perſons who ſhall after Fune 1, 1725, 


be made free, or become free, ef the faid city; and alſo for 
all perſons who are ali eady free, and on the ſaid fir/t day of 
June 1725 ſhall be unmarried and not have iſſue by any for- 


mer marriage, to give and deviſe will and diſpeſe of their per- 
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ſonal eflates, to ſuch uſes as they ſhall think fit; any cuſtom or 
uſage in the ſaid city, or any by-law or ordinance made or 
obſerved within the ſame to the contrary thereof in any wiſe 
notwithNlanding. 1. 17. | | 
Provided, that in caſe any perſon, who ſhall at any time 
after the ſaid firſi day of June 1725 become free of the ſaid 
2. ler xo 4 7 already free, wrt a Per — 
day of June 1725 ſhall be unmarried, and not have iſſue by 
any former marriage, —hath agreed or ſhall agree by any wri- 
ting under his hand, upon or in conſideration of his marriage 
or otherwiſe, that bis perſonal eftate ſhall be ſubjeft to or be 
diſtributed or diftributable according to the cuſtom of the city of 
London ; or in caſe any perſon ſo free, or becoming free as 
aforeſaid, ſhall die inteflate : in every ſuch caſe, the perſonal 
eftate of ſuch perſon ſo making ſuch agreement, or ſo dying 


 anteſlate, ſhall be ſubject to, and be diftributed and diſtributa- 


ble according to the cufiom of the ſaid city; any thing herein 
contained to the contrary notwithflanding. ſ. 18. 
So that as to inteſtates, the cuſtom continueth as it 


was before: which ſeemeth to be as follows. 


Cuſtom of diftr= 2. If a freeman of London dies, in London or elſe- 
bution in caſe of where, leaving @ widow and a child or children; his per- 


inteſtacy, 


ſonal eſtate (after his debts paid, and the cuſtomary al- 
lowance for his funeral, and for the widow's chamber, 
being firſt deducted thereout) is by the cuſtom of the ſaid 
City to be divided into three equal parts, and diſpoſed of 
in the following manner; to wit, one third part thereof 
to the widow, another third part to the children, and the 
other third part (being taken out of the cuitom) is now 
made ſubject to the ſtatute of diſtribution ; and ſo divid- 


ing the whole into nine parts, four ninths belong to the 

wife, and five ninths to the children. 2 Salk. 426. L. 
Raym. 1328. 1 Vern. 180. Note, in the caſe of Biddle 
and Biddle, 18 Mar. 1718. before lord Parker, it was 


ſaid, that the widow is intitled to the furniture of her 
chamber; or in caſe the eftate exceeds 2000 l, then to 


501 inſtead thereof, Vid. Tit, Cuſtoms of London. 


Bode: © | 5 
If a freeman hath. no wife, but hath children; the half of 


his perſonal eſtate belongs to his children, and the other 
half (being the dead man's part) is in like manner diſ- 
tributable by the ſtatute. 1 P. Vill. 341. 

So if he hath a wife, and no children; half of his per- 
ſonal eſtate belongs to his wife, and the other half is diſ- 
tributable; and in this caſe one moiety of the dead man's 


part diſtributable by the ſtatute as aforefaid, belongeth 


unte 
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unto the wife by the ſaid ſtatute : ſo that in the whole ſne 


will have three fourths of the perſonal eſtate, beſides her 
widow's chamber. 2 Salk. 246. Law of Teft. 211. 
If he hath neither wife nor child at the time of his death; 
then the whole belongs to the deceaſed, and is difiribut- 
the ſtatute. Lato of Te. 192. 
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3. Concerning which death's part, to be diſtributed by The death's part 


the ſtatute, it is enacted by the 1 F. 2. c. 17. as fol- 


| loweth : For the determining ſome doubts, ariſing en the ſia- 


difttibutable ac - 
cording to the 
ſtatute of diſtri- 


tute of frauds and perjuries, it is enacted and declared, that bution. 


the clauſe therein, whereby it is provided that that act er any 
thing therein contained ſhould not any ways prejudice or hinder 
the cujloms obſerved within the city of London and province 
of York, was never intended nor ſhall be taken or conſtrued 
to extend to ſuch part of any inteſlate's eſtate, as any admini- 
firator, by virtue only of being adminiſtrator, by pretence or rea- 

on of any cuſlom, may claim to have to exempt the ſame from 


diſtribution ; but that ſuch part in the hands of ſuch admini- 


flrator ſhall be ſubject to diſtribution, as in other caſes within 


the ſaid act. 1. 8. 5 
It was called the dead man's part, becauſe the ordi-— 


| nary, or he to whom the ordinary ſhould commit admi- 


niſtration, was to diſpoſe of the ſame to pious uſes, for 
the benefit of the ſoul of the deceaſed ; but adminiſtra- 
tors, under pretence of concealed debts, did frequently 
keep the greateſt part thereof to their own uſe : And af- 


ter this ſtatute of the 1 F. 2. in the caſe between the 


widow and the ſon of Sir Richard Fow, knight, the: 
widow as adminiſtratrix claimed to herſelf the death's 
part by virtue of the Jetters of adminiſtration granted to 
her of her huſband's eſtate; but this, being thought un- 


reaſonable, was conteſted by the ſon in chancery with his 


mother in law; and upon hearing the cauſe, it was ſet- 


tled and decreed to be obſerved for ever, that the de- 


ceaſed's part ſhould be divided according to the ſtatute of 
diſtribution, in purſuance of this explanatory clauſe. of 
the 1 J. 2. c. 17. Green's Priuil. 49, 50. _ | | 


4. The court of orphans is held by cuſtom time out of Superintendency 
memory, before the lord mayor and aldermen of the city of the court ot 


of London ; who are guardians to the children of all 
freemen of London, that are under the age of twenty one 


years at the time of their father's deceaſe. Privilegia 


Londi ni . 28 3. | 


And if a freeman or freewoman die, leaving, orphans + 


within age unmarried ; the court of- orphans ſhall have 


the cuſtody of their body and goods: and the executors 


Or 


or phans. 
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or adminiſtrators ſha]l exhibit inventories before them, 


Children inti- 


tied, thy? born 
out of Lhe city. 


Child intitled, 
tho* born aſter 
the father's 
death. 


and become bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if the 
refuſe, ſhall commit them till they become bound. Privy. 
Lond. 280. And their being bound fo to do in the ſpiri- 
tual court, excuſeth them not from this cuſtom, Law of 
Ex. 252. | 

= or if the father is a freeman of London, he cannot 


- deviſe the diſpoſition of the body of his child; and if he 


do, yet the infant ſhall remain in the cuſtody of the 
mayor and aldermen. Privil. Lond. 287. 

5. The children of a freeman of London are intitled 
to their ſhare of his perſonal eſtate, tho' they were born 
out of the city; and tho' their father did not inhabit or 
die in London. Law of Te. 202. 

And alſo, tho' their eſtate doth not lie in the city, but 
elſewhere, Privil. Lond. 288. 

6. An after-born child ſhall come in with the reft for 
a cuſtomary ſhare of the father's perſonal eſtate. T. 1718. 
Walſam and Skinner, Prec. Cha. 499. 


Child dying, he 7. T. 1706. Hilcocks and Wilecks. A child intitled to 


orphanage part 
$21 vivts. 


an orphanage ſhare of h:s father's per ſonal eſtate, dying 
under twenty one, and unmarried, cannot deviſe it by 
his will; for by the cuſtom it ſurvives to the other chil- 
dren : But he may deviſe the ſhare which he hath under 
the ſtatute of diſtribution. 2 Fern. 559. | 
In the caſe of Fouke and Lewen, M. 1682; it is ſaid, 
that if a man marries an orphan, who dies under twenty 
one; her orphanage part ſhall not ſurvive to the other 
children, but ſhall go to the huſband. | 

But in the caſe of Aerriweather and Heſter, T. 5 G. a 
caſe was cited between Ambro/e and Ambroſe, and anather 
between Rawlinſon and Ratulinſon, where it had been cer- 
tified to be the cuſtom of London, and was accordingly 
decreed by the lord chancellors Harcourt and Cowper ſuc- 
ceſſively, that if a city orphan dies before 21, his erpha- 
nage part ſurvives to the other orphans, and that he can 
make no diſpoſttion by will to contradict it; but if he 
dies after 21, at which time he might by will have diſ- 


poſed of it, there, tho? he die inteſtate, it ſhall go accor- 


ding to the ſtatute of diſtribution, between his mother 
and ſurviving brothers and ſiſters; and that in the other 
caſe, where he dies before 21, the ſurvivorſhip holds only 
as to the orphanage part belonging to himſelf, ſo that if 
he had by ſurvivorſhip the part of any other of his bro- 
thers or ſiſters, that ſhould go according to the * 5 

I yo! 
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diſtribution. It was alſo ſaid, that if a man marries an 


orphan, yet till twenty one his right is not ſo veſied as to 


prevent his wife's ſhare from ſurviving, in caſe ſhe died 
before twenty one. Prec. Cha. 537. | | 
So if a man marries an orphan, and dies; his repre- 
ſentatives are not intitled to any part of what was his 
wife's cuſtomary ſhare, but the whole belongs to the 
wife. Viner. Cuſtom of London, (B. 10.) 18. 
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8. A wife divorced for adultery, ſhall not have her Wife divorced, 


cuſtomary ſhare. Bunb. 16. 


9. Where the huſband was attainted of felony, and Huſband at- 
pardoned on condition of tranſportation ; and afterwards rainted. 


the wife became intitled to ſome perſonal eſtate as orphan 
to a freeman of London; this perſonal eſtate was decreed 
to belong to the wife, as to a feme ſole. T. 1729. Neu- 
fame and Bowyer. 3 P. Will. 32. 


10, If a freeman, having ſeveral children, or but one Wife or chil- 
child, doth fully advance all his children or his ſingle dien advanced, 


child; this ſatishes the cuſtom, and is the ſame as if he 
had no child, and his perſonal eſtate ſhall go as if there 
was none, So if a freeman compound with his wife be- 


fore marriage, for her cuſtomary part; it is the ſame as 


if there was no wife. 2 P. Will. 527. 

M. 1710. Hancock and Hancock, Where the wife of a 
freeman of London is compounded with before marriage, 
by ſettling a jointure, altho' of land; the wiſe is taken as 
advanced, and the children by the cuſtom of London ſhall 
have a moiety as if the wife was dead. So if all the 
children are advanced, the wife ſhall have a moiety, 2 
Vern. 665. | 

H. 1718. Babington and Greenwood. A jointure by a 
freeman on his wife in bar of dower, will not bar her of 
her cuſtomary part: otherwiſe it is, if ſaid to be in bar of 
her cuſtomary part. 1 P. Will. 530. | 

M. 1727. Lewin and Lewin. If a woman, before mar- 


Tiage with a freeman of London, accepts of a ſettlement 


upon her, to take effect after her huſband's death in caſe 
ſhe ſurvives him, of part of his perſonal eſtate (without 


taking notice of the cuſtom of London,) ſhe is thereby 


barred of her cuſtomary part of his perſonal eſtate. 3 P. 

Will. 16. | 
T. 1734. Puſey and Deſboverie. Lord chancellor Tal- 
bot, taking notice of the contrary determinations made by 
the court in this point, ſaid it had been of late ſettled, 
that where a wife was compounded withal, it ſhould be 
taken as if there was no wife; and conſequently that the 
| huſband 
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huſband ſhould” have one moiety, and the children the 


other. The like was held by the lord Hardwicke, in the 
caſe of Morris and Burrow, in the year 1737. 1. 


Will. 644. 


11. It is ſaid, generally, by the author of the Law of 


Te/taments, that any proviſion made by the father in his 
life time for his children, is advancement within the cuſ- 
tom ; but a ſettlement of a real eſtate on a child is no 
advancement, nor to be brought into hotchpot. Law of 
Ti. 204. g 

But Mr. Vernon queſtioneth, whether every proviſion 
made by the father for his child be an advancement, or 
whether only ſuch a proviſion as is made on the marriage 
of a child? And he anſwers, that it ſeemeth to be only 
ſuch a proviſion as is made on marriage, or in purſuance 
of a marriage agreement. 1 Vern. 89. | 

And in the caſe of Jenks and Holford, M. 34 C. 2. 
The plaintiff exhibited his bill, ſetting forth that his 
wife's father was a citizen-of London, and that he had 


not advanced her in his life time, and demanded her cuſ- 


tomary part, and prayed an account, It was inſiſted on 


the defendant's part, that the plaintiff's wife was ad- 


vanced by her father in his life time, he having given 
her 4001. But the lord chancellor was of opinion, that 
it could not be any advancement, unleſs it had been 


given her as a marriage portion, or in purſuance of a 
marriage agreement; and the 4001 were nat given till a 


long time after her marriage, and without any agreement 
that the ſame ſhould be for her marriage portion, and 
was a free gift, great part of the ſums that made up the 
4001 being given at chriſtenings and lyings in. Next, 
it was inſiſted for the defendant, that theſe ſeveral ſums, 


| howloever given, ought (if the plaintiff will come in 


for his wife's cuſtomary part) to be caſt into hotchpot : 
But the plaintiff's council denied it; and took a differ- 


ence: betwixt a free gift ſubſequent to the marriage, 


and where the ſame is given in marriage; and compared 


it to the caſe of an heireſs, where ſhe has lands given 


her in frank marriage, thoſe muſt be caſt into hotchpot ; 
but otherwiſe it is of lands conveyed or given to her by 
her father or other anceſtor after the marriage. But not 
allowed by the lord chancellor. And the plaintiff not 
conſenting to caſt into hotchpot the 4001 given unto his 

wife as aforeſaid, the bill was diſmiſſed. 1 Vern. 61. 
H. 1683. Civil and Rich, The cuſtom of the city of 
Londor touching orphans was certified to be; that where 
| an 
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an heir or cobeir had a real eſtate ſottled on him or her by 


the father, the ſame was out of the cuſtom of the city of 
London; and tho' the father ſhould afterwards declare 
the ſame to be a full advancement for ſuch child, yet 
that was no bar to his orphanage part, neither was it to 
be brought into hotchpot; but was clearly out of the 
cuſtom; And it was ſaid, that by the cuſtom of the city 


of London, where a child is married with the father's 


conſent, and there is a portion given in marriage; ſuch 
child is debarred from claiming any benefit of the orpha- 
nage part; unleſs the father ſhall, by writing under his 
band and ſeal, not only declare that ſuch child was not 
fully va. but likewiſe mention in certain, how 
much the portion given in marriage did amount unto ; 
that ſo it may appear what ſum is to be brought into 
hotch pot. 1 Vern. 216. 

AM. 1685. Annand and Honeywoed. The queſtion was, 
whether money given by the father to be laid out in land to 


be ſettled on the ſon and the intended wife for their lives, 
with remainders in tail, ſhould be reckoned to be an ad- 
vancement by part of the perſonal eſtate of the father, ſo + 
as that the ſon ought to bring the ſame into hotchpot, to 


intitle him to a ſhare of the perſonal eſtate. Lord chan- 


cellor; There is no colour to reckon this any part of the 


perſonal eſtate. - 1 Vern. 345. 

T. 1699. Chace and Box, If any freeman's child be 
married in the life time of his or her father, by his con- 
ſent, and not fully advanced to his full part or portion of 
his father's perſonal or cuſtomary eſtate, as he ſhall be 
worth at the time of his deceaſe; ſuch freeman's child ſo 
married as aforeſaid, ſhall be excluded and debarred from 
having any further part or portion of his or her ſaid fa- 
ther's perſonal or cuſtomary eſtate to be had at the time 
of his deceaſe; except ſuch father, by ſome writing by 
him written and ſigned with his name or mark, ſhall de- 
clare and expreſs the value of ſuch advancement : And 


then every ſuch child, after the deceaſe of his father, 


producing ſuch writing, and bringing ſuch portion fo had 


of his father into hotchpot, ſhall have as much as will 


make up the ſame a full child's part or portion of the cuſ- 
tomary eſtate which his father had at the time of his de- 
ceaſe ; notwithſtanding ſuch father ſhall by any writing 
under his hand and ſeal declare ſuch child was by him fully 
advanced. L. Raym. 484. 


Note, it is ſaid to be ſufficient if he declare; the ſame 


by any writing under his hand, or by any thing written 
+ 
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by him, altho' it be in an almanack, or elſewhere. Green's 
Privil. of L. 53. | | 
H. 1708. Dean and lord Delaware, The father's de- 
claring, that the child was fully advanced or not advan- 
ced, was of no avail, unleſs it appeared what the advance- 
ment was in certainty ; to the intent it might be known, 
whether ſuch advancement did amount unto as much as 
would have belonged to the child by the cuſtom. 2 Vern. 

630. a 
7. 1729. Cleaver and Spurling. If a freeman hath 
advanced his child on marriage, and the certainty of that 
advancement doth not appear under the freeman's hand; 
this is to be taken as a full advancement: but the free- 
man's declaration alone that he hath fully advanced his 
child, is not of itſelf ſufficient ; for at that rate it would 
be in the power of every freeman, by making ſuch decla- 
ration, to bar his child of the orphanage part. 2 P. Will. 

| 27. h 

chid of age : 55 The child of a freeman of London, when of age, 
ws S, Jae may in conſideration of a preſent fortune, bar herſelf of 
. cuſtomary part. As in the caſe of Lockyer and Savage, 
M. 6 G. 2. The father, on his daughter's marriage, 
agrees to give her 30001; which ſhe, being of age, cove- 
nants to receive in full of her cuſtomary ſhare as a free- 
man's daughter: and tho' it was objected, that ſuch a fu- 
ture right Cannot be releaſed, and that parents might make 
an ill uſe of the power they have over their children, in 
forcing them to give ſuch diſcharges ; yet this was held a 


action. 2 Abr. Caſ. Eg. 272. Str. 947. 

But ſuch releaſe, without a valuable conſideration, is 
not good; for in ſuch caſe, at the time of the releaſe, 
the children having neither jus in re, nor jus ad rem, the 
whole being in the father during his life, there is nothing 
for any releaſe to operate upon. 1 M4. 402. 

Whether the 13. In the caſe of Kemp and Kelſey, M. 1720. The 

2 re plaintiff's wife was a freeman's daughter; and after her 
eaſe, a 

marriage, her father gave her 1001, and the plaintiff ex- 

ecuted a releaſe for the 1001, in full of all his wife's cuſ- 

tomary part or ſhare which was or might be due to her by 

the cuſtom of London. The father died. A bill was 

brought for a diſcovery of the perſonal eſtate, and that 

upon the plaintiff's bringing the 1001 into hotchpot, 

they might be Jet in to a cuſtomary part of the father's 

eſtate, The defendant pleaded the releaſe in bar. And 

by the lord chancellor Macclesfſelde The huſband had no 

power 


good bar of the cuſtom, there being no fraud in the tranſ- 
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power to releaſe a future intereſt of his wife's. She might 
{urvive him; and would then be intitled to it in her own 
right. Beſides, this releaſe is ſuggeſted to be fraudulently 
obtained, And therefore his lordſhip ordered the plea to 
ſtand for an anſwer, with liberty to except, ſo as to have 
an account of the freeman's perſonal eſtate, and the bene- 
fit of the releaſe to be ſaved to the hearing, when the 
queition would come more properly, whether the releaſe 
by the cuſtom was good or not. 2 Abr. Eq. Caf. 267. 

E. 1725. Cox and Belitba. A freeman of London had 
two daughters and one ſon. One of the daughters mar- 
ried ; and on receiving a ſuitable portion, the huſband re- 
leaſed all right and intereſt which he had or might have 
to any part of the father's perſonal eſtate by the cuſtom or 
otherwiſe ; and covenanted that at any time after the 
death of the father he would do any further act for the 
releaſing of any right which he might have by the cuſtom, 
Jekyll and Gilbert, commiſſioners, inclined to think, 
that the releaſe being for a valuable conſideration, pur- 
porting an agreement to quit the right to the orphanage 
part, to be binding in equity; but tho” this might not be 
ſo clear, yet the covenant for a valuable conſideration ts 
releaſe the future right is good: And ſo they decreed on 
the execution of the releaſe. 2 P. Vill. 272. 

June 18, 1737. Medcalſe and Foes. A bill was brought 


to have a ſpecific performance of articles made on the 


marriage of the defendant, whereby the defendant and his 


wife covenanted, in conſideration of 20001, the wife's 
marriage portion, to releaſe all the right and intereſt that 
might accrue to them out of her father's perſonal eſtate by 
the cuſtom of the city of London, he being a freeman of 
the ſaid city. The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tingency, which might or might not happen, it could not 
be releaſed z and if it could, that at the time of the ar- 
ticles, the wife was an infant, and ſo not bound by them ; 
beſides that the 20001 was no conſideration for releaſing 
ſuch an intereſt, the wife's father having died worth up- 
wards of 20,000], By the lord chancellor Hardwicke : 
Tho' hardſhips may happen on my determination, yet 
theſe are conſiderations too looſe either for a judge at law 
or in this court to lay any weight upon; and I muft de- 
termine according to the facts, by the rules of Jaw, and 
of this court. In this caſe there appears to have been a 
valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001 was given, the de- 

| fendant's 
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fendant's wife was intitled to no part of the eſtate of her 
father, and it was given for her advancement in the world, 
and it is highly reaſanable that ſuch kind of articles ſhould 
be carried into execution, and that when a father is boun. 
tiful to his children in his life time, he thould have his 
affairs ſettled to his own ſatisfation. As to the objection 
of the cuſtomary part being a poſſibility, and merely in 
contingency, it is of no weight; for there is no doubt but 
it might be releaſed in equity: But here is a covenant, 
which the defendant is bound by in all events. And it is 
no objection.to ſay, that the wife was under age; for 
tho” in this reſpect, if the huſband were dead, the articles 
would not bind her, and ſhe would by ſurvivorſhip be in- 
titled to the cuſtomary ſhare, as a choſe in action not re- 
covered, or received by the huſband; yet he being alive, 
It is a matter that accrues to him in right of his wife, and 
he may releaſe it, and his releaſe will bind her; and there- 
fore it was reaſonable he ſhould perform his covenant. I 


found my opinion too on an old law well known in the 


city, by the name of Jud's law; whereby a huſband was 
authorized to agree with the father for the wife, tho' ſhe 
was under age. 1 Ach. 63. | . 
Whether the 14. In the laſt mentioned caſe of Medcalſe and Ives, a 
Mare releaſed queſtion aroſe, whether the orphanage part, covenanted 
_ _— be releaſed by the huſband, ſhould fall into the dead- 
the orphanage man's part, and go wholly according to his diſpoſition of 
Part. the reſidue of his eſtate, as a thing purchaſed by him; 
br whether it ſhould fall into his perſonal eſtate, and be 
diſtributed with it according to the cuſtom : And the lord 
chancellor ſaid, that as in equity things covenanted to be 
done are things actually done, it muit be conſidered as 
if the huſband had actually releaſed, and ſo is an extin- 
guiſhment of his wife's right to the orphanage part; and 
being an extinguiſhment of the right, it leaves the eſtate 
of the father as if it had never been charged with it, and 
mult therefore be conſidered as a part of his general per- 
ſonal eſtate, and not to go wholly to the executor of the 
father as part of the deadman's ſhare. 1 4th. 64. 
Whether mar- 15. In the caſe of Hill and Blanket, H. 28 C. 2, It is 
rage without ſaid, that there is no ſuch cuſtom, as that a child marry- 
conſent bars the. . 3 
deer ede ing under the age of eighteen, without the father's con- 
ſent, ſhall loſe her orphanage part. Cha. Ca. Finch. 
248. | 
But in the caſe of Foden and Howlett, H. 1 J. 2. By 
Jefferies lord chancellor: If the daughter of a citizen of 
London marries in his life time againſt his conſent, _ 
OT leſs 
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leſs the father be reconciled to her before his death, ſhe 
ſhall not have her orphanage ſhare of his perſonal ſtate : 
and it would be unreaſonable to take the cuſtom to be 
otherwiſe. 1 Vern. 354. 

And if any perſon intermarry with an orphan without 


conſent of the court, ſuch perſon may be fined by them, 


according to the quality and portion of the orphan ; and 
unleſs ſuch perſon pay the fine, or give ſecurity to pay it, 


they may commit him to Newgate to remain there till NE. 


ſubmit to their orders, Priv. Lend. 282, 283. 
And he that marries an orphan without conſent of the 


court, muſt make a jointure before he receives the por- 


tion. Priv. Lond. 286. 
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16. E. 1686. Fowhe and Hunt. A freeman of Lon- Cuſtom extends 


don dies, leaving a widow and-no children, but hath ſeve- 
ral grandchildren living at the time of his death. And 
the queſtion was, whether they were within the cuſtom 


of the city of London or not. The lord chancellor took 


time to confider of it; and having conſulted the recorder 
and ſeveral of the aldermen, delivered his opinion, that 
grandchildren were not within the cuſtom of the city of 


London. 1 Fern. 397. 


H. 1716. Northey and Strange. It was admitted by 
counſel, and ſaid to have been ſo determined, and ſettled, 


that a freeman's grandchild (where the grandchild's father 


was never advanced in the freeman's life time, and died 
before the freeman, leaving a child) was not within the 
cuſtom ; and that only the freeman's children were within 


the cuſtom, to come in for an orphanage part. 1 P. Will. 


341. 2 Salk, 426. 


not to grand- 
children. 


17. If a freeman of London hath but one child, and Hotchpot only 
he has received ſome portion from his father, and the fa- e yr 


ther dies, leaving this child and a wife; the child ſhall © 
have his full orphan's part, without any regard to what he 


| hath already received: for that advancement in part is 


only to be brought into hotchpot with children, and not 
with others: By Sir Edward Northey. 2 Salk. 426. 


M. 1685. Beckford and Beckford, The only point was, 
upon the cuſtom of the city of London, where a child 


that had a portion, but was not fully advanced, and was 
to bring her portion into hotchpot ; whether the portion 


ſhould be brought into the perſonal eftate in general, that 


ſo the widow might come in for part of it, or whether it 
ſhould be brought into the orphanage part only : Lord 
chancellor; It is beyond all doubt, that it muſt be brought 
into the orphanage part only. 1 Vern. 345. 

Vor. IV. Cc T. 1691, 


386 


Leaſe; | 


Truſt of a term» 


Mortzage. 


Mills. Diſtribution, 
T. 1691. Fane and Bence. Where an only child 
part advanced by the father in his lifetime; ſuch child 


ſhall not bring his part into hotchpat, there being 
in equal degree with him. 2 Fern. 234. 


is in 


none 


T. 1729. Cleaver and Spurling. A freeman of London 
having but one child, advanceth that child in part only; 


the child ſhall take a full ſhare, without bringing 


what 


he had before received into hotchpot : for the only mean.. 


ing of bringing the child's ſhare into hotchpot is, 10 


make 


an equality among the children; and not for the benefit 


of the mother, or to increaſe the dead-man's ſhare, 


Will. 526. 


2 Þ. 


18. A leaſe for years attending the inheritance of a 
freeman of London, is nat aflets within the cuſtom, 1 


Vern. 2, 102. : Y : ; 
19. So if a citizen of London has a truſt of a 


term 


attending his inheritance, and dies; the truſt of the term 
ſhall not be ſubject to the cuſtom of London, to be diyid- 


ed between the wife and children, as.other perſonal 


and chattels ſhall. 2 Freem. 66. Ty 
20. A mortgage in fee ſhall be counted part of a 


man's perſonal eſtate, and ſubject to the cuſtom, 1 Cha, 


Ca. 285, 


eſtate 


free- 


A mortgage ſhall be paid out of the perſonal eſtate, in 
preference to the cuſtomary or orphanage part by the 
cuſtom of London; becauſe the cuſtom of London can- 


not take place till after the debts paid, 2 Pf. Will. 
iv. 07 the cuſtom of the province of York. 


By the ſtatute of diſtribution 22 & 23 C. 2. c. 10 


335. 


6 


it is 


provided, that the ſaid a#? or any thing therein contained, 
ſhall not any ways prejudice or hinder the cuſtoms obſerved 
within the city of London, or within the province of Vork, 
or other places, having known and received cuſtoms peculiar to 
them, but that the ſame cuſtoms may he obſerved as formerly; 
any thing therein contained to the contrary natwith/tanding. 


1 


4. Wo - 
And by the 1 J. 2. c. 17. For the determining ſome 
doubts ariſing upon the ſaid ſtatute, it is hereby enacted and 


declared, that the clauſe therein by which it is provided, that 
the ſame flatute or any thing therein contained ſhould not any 


ways prejudice or hinder the cuſtoms obſerved within the city of 
London and province of York, was never intended, nor ſhall 


be taken or confirued to extend to ſuch part of any int 
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eflate, as any adminiſtrator, by virtue only of being admini- 
firator, by pretence or reaſon of any cuſtom, may claim to have 
to exempt the ſame from diſtribution ; but that ſuch part in 


the hands of ſuch adminiſtrator ſhall be ſubject to diſtribution 


as in other caſes within the ſaid ſtatute. 1. 8. 


By virtue only of being adminiſtrator] That part which 
the adminiſtrator hath by virtue only of his being admi- 
niftrator, is the deadman's part ; which being taken out 
of the cuſtom, this ſtatute of the 1 F. 2. c. 17. provides 
that the ſame ſhall be diſtributed according to the ſtatute 
of diſtribution. | | 

And agreeable hereunto was the caſe of Stapleton and 
Sherrard, Feb, gth in the 3 F. 2. which cauſe was de- 


pending when this ſtatute was made: Between John Sta- 


pleton, eſquire, and Thomas lord Meryon, plaintiffs ; 
Bennet Sherrard, eſquire, and Dorothy his wife, admi- 
niſtratrix of the goods of Robert Stapleton, eſquire, de- 


. fendants—— This cauſe having been firſt heard, on the 


13th day of June, in the 35th of Cha. 2. and it being 


then referred to a maſter to take an account of the per- 
ſonal eſtate of the ſaid Robert Stapleton, and to make 


exact diſtribution of the ſame according to law, amongſt 
the plaintiff Stapleton, and the child of the lord Meryon, 
and alſo the brothers and ſiſters of the ſaid Robert Staple- 
ton, as well thoſe of the whole blood, as of the half blood, 


and their reſpective repreſentatives; the defendant, in 


right of the defendant Dorothy as ſhe is widow of the 
ſaid inteſtate Robert Stapleton, claiming a moiety of the 
clear perſonal eſtate by the cuſtom of the province of 


Vork, and alſo by the late act for ſettling inteſtates eſtates 


half of the other moiety thereof; and the ſaid maſter 
being thereby to report ſpecially to this court, as he ſhould 
think fit, what ſhould appear doubtful as to the intereſt of 
any of the parties concerned therein, the ſaid maſter made 
his report dated the gth day of June 1684, whereby he cer- 
tified, that by the cuſtom of the province of York, a moi- 
ety of the ſaid clear perſonal eſtate was of right due and be- 
longing to the defendant Dorothy, as the widow and relict 
of the ſaid Robert Stapleton, and that the other moiety he 
had divided amongſt the ſaid inteſtate's brothers and ſiſters, 


and their legal repreſentatives, in ſuch proportions as is 


therein mentioned. And exceptions having been put in 
to the ſaid report, and the ſame coming to be heard the 
24th day of February in the firit year of king James the 
2d, before the right honourable the lord keeper of the 


great ſeal of Epgland ; his lordſhip deſired his grace the 
5 Cc 2 | 


then 
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then lord archbiſhop of Vork to certify, when a man dies 


inteſtate within the province of Vork without iſſue (after 


his debts and funerals paid) how the reſidue was to be 
divided by the cuſtom of the province of York, and what 
part remained by the ordinary to be diſtributed. And his 
grace the then archbiſhop of York having, purſuant to 
the ſaid deſire, on the 18th day of March in the iſt 
year of James the 2d, certified that in ſuch caſes aforeſaid, 

the widow of the inteſtate by the cuſtom of the faid pro- 
vince, hath uſually had allotted to her one moiety of 
the clear perſonal eſtate, and that the other moiety had 
been diſtributed amongſt the next of kin to the deceaſed 
inteſtate, and that had been the conſtant practice of the 


eccleſiaſtical court at York. To which certificate the 
ſaid defendants took exceptions. Upon debate whereof 


on the 17th of May in the ſaid firſt year of James the 
ſecond, it was ordered, that the exceptions ſhould be 
overruled ; and the defendants were ordered to pay unta 
the plaintiffs, and bring into court reſpectively, the ſe- 
vera] and reſpective ſums of money therein in that behalf 
mentioned within two months, or in default thereof, or 
if the plaintiffs ſhould not acquieſce therein, then they 
were to pay colts, And the defendants being not ſatis- 
fied with the ſaid order, did afterwards petition the right 
honourable the lord high chancellor of England for a re- 
hearing of the ſaid cauſe, upon this point only, namely, 
whether the defendant Dorothy, being the widow of the 
ſaid Robert Stapleton, who died an inhabitant of the 
province of York, and without iſſue, and alſo his admi- 
niſtratrix, ought not by virtue of the cuſtom of the ſaid 
province, to have one moiety or half of the clear perſonal 
eſtate of the ſaid inteſtate Robert Stapleton her late huſ- 
band, and alſo according to the rules of diſtribution: men- 
tioned i in the late act for ſettling inteſtates eſtates to have 
half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aforeſaid. And his 
Jordihip having ordered the ſaid cauſe to be reheard upon 
that point only, and the fame coming to be reheard ac- 


cordingly before his lordſhip in the preſence of the de- 


fendant's counſel, none attending for the plaintiffs, albeit 
due notice of the faid laft order for rehearing was given 
to them and the other parties concerned, as by affidavit 
tnen produced did appear; and the caſe on the pleadings 


in the cauſe being opened by the defendant's countel, and 


upon cor: ſideration thereof, and of the ſaid late act for 
ſettliag of inteſtates ellates, and of the ſtatute made in 
N | | the 
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the 1ſt year of his ſaid majeſty king James the 2d, inti- 
tled, an act for reviving and continuing ſeveral acts of 
parliament therein mentioned ; his lordſhip declared, that 
notwithſtanding the ſaid certificate of the ſaid lord arch- 
biſhop of York, his lordſhip was fully ſatisſied, the de- 
fendant in right of the defendant Dorothy as widow of 
the ſaid inteſtate Robert Stapleton her late huſband ought 
to have the one moiety or half of his clear perfonal eſtate 
by virtue of the cuſtom of the province of York, and 
alſo half of the other moiety of the ſaid clear perſonal 
eſtate by virtue of the ſaid ſtatute and rules of diſtribution 
therein mentioned; and did order and decree the ſame 
accordingly. And it being alledged, that the defendants 
in purſuance of the faid former decree, and to avoid any 
contempt for not yielding obedience thereto,. had paid 
and ſatisfied unto the plaintiffs and others the brothers 
and ſiſters of the ſaid inteſtate Robert Stapleton, or their 
reſpective repreſentatives or ſome of them, the reſpective 


proportions to them reſpectively allotted by the maſ- 
ter's report, whereas they ought but to have paid one 


moiety thereof, and prayed that the plaintiffs and the ſaid 
other perſons that were ſo overpaid might refund and pay 
the defendants the moiety or half of the money ſo paid or 
ſatisfied unto them, his lordſhip did order and decree the 


ſame accordingly, and the 5 1 depoſited with the regiſter 


upon the granting of the ſaid rehearing to be paid back 
to the defendants or their clerks in court. Afterwards 
on the 8th day of June in the 3d year of the reign of his 
ſaid majeſty king James the 2d, the plaintiffs being diſ- 
ſatisfied with the ſaid order made, petitioned his lordſhip 


to hear the cauſe again; and the ſame coming to be re- 
heard accordingly on the 5th day of February in the 
year aforeſaid, before his lordſhip, in the preſence of 


counſel learned on both fides, upon long debate of the 
matter, and hearing what could be alledged on either fide, 
his lordſhip declared the defendant's wife is well intitled 
to one moiety of her late huſband's eſtate by the cuſtom 


of the province of York, and to a moiety of the other 


moiety by the act of diſtribution, and therefore ſaw no 


| cauſe to alter the former order; and therefore did order, 


that the ſaid former order ſhould ſtand confirmed, 
By the 4 W. c. 2. Whereas by cuſtom within the province 


of York, or other uſage, the widows and younger children of 


perſons dying inhabitants of that province, are intitled to a part 


of the goods and chattels of their late huſbands and fathers 


(called her and their reaſonable part) notwith/landing any diſ- 


Poſition of the ſame by their huſbands and fathers laſt wills 
1 and 


389 


= 


390 


Mills. Diſtribution. 


and teſſaments, and notwithſtanding any jointures made for the 
livelihood of the ſaid widows by their huſbands in their life 
time, which are competent, and according to agreement ; 
whereby many perſons are diſabled from making ſufficient pro- 
viſion for their younger children: for remedy thereof, it is 
enacted, that it ſhall be lawſul for any oy inhabiting or 
reſiding, or wha ſhall have any goods or chattels within the 
province of York, by their laſt wills and teſtaments to give 
bequeath and diſpoſe of all and fingular their goods chattels debts 
and other perſonal eſtate, to their executors, or ſuch other per- 
fons as they ſhall think fit, in as ample manner as by the laws 
and ſtatutes of this realm any perſon may give and diſpoſe of the 
ſame within the province of Canterbury or elſewhere ; and the 
widews, children, and other the kindred of ſuch teſtator, ſhall be 
barred to claim or demand any part of the goods chattels or other 
perſonal eflate of ſuch teſlator, in any other manner than as by the 
ſaid laft wills and teflaments is limited and appointed. ſ. 1, 2. 
Provided, that nothing in this act ſhall extend to the citizens 
of the cities of Vork and Chelter, who /hallbe freemen of the ſaid 
reſpettive cities, inhabiting therein or within the ſuburbs thereof 
at the time of their death ; but that every ſuch citizen's widow 
and children ſhall have ſuch reaſonable part and proportion ef 
the teflator*s perſonal ęſtate, as they might have had by the cuſtein 

af the province of Vork before the making of this act. ſ. 3. 
Note, the mentioning of the city of Cheſter here was a 
miſtake ; for this cuſtom of the province of York did not 
extend to that city, nor to any other part of the whole 
archdeaconry of Cheſter : and the reaſon is, becauſe un- 
til the erection of the ſee of Cheſter in the time of king 
Henry the eighth, that archdeaconry was not within the 
province of York, but was part of the dioceſe of Litch- 
field and Coventry within the province of Canterbury, 
And therefore afterwards, when this proviſo was taken 
off by the ſtatute here next following, with reſpect to the 
city of York ; there was no need for any application to 
parliament to repeal the ſame proviſo, in relation to the 

city of Cheſter. | ont | 

But as to the city of York, it is enacted by the 2 & 3 
An. c. 5. as followeth : Whereas in the ſtatute of the 4 W. 
c. 2. there is a proviſo, that nothing in the ſaid act contained 
ſhould extend or be conſtrued to extend to the citizens of the 
cities of Y ork and Cheſter, who ſhould be freemen of the ſaid 
reſpectius cities, inhabiting therein, or within the ſuburbs 
thereof, at the time of their death; but that every ſuch citi- 
zen's widow and children ſhould have ſuch reaſonable part and 
proportion of the teflator's perſonal eſtate, as they might Ty 
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bad by the cuſtom of the province of Vork before the making of 


the ſaid At; And whereas notwith/tanding, the mayor and 
commonality, on behalf of the inhabitants of the ſaid city of 
York, have requeſied that the ſaid proviſa may be repealed, 
ſo that the freemen of the ſaid city may have the benefit of 
the ſaid act, as well as all other perſons inhabiting within the 


ſaid province; it is enatted, that the ſaid proviſo, ſo far as 


the ſame concerneth the citizens of the city of York, ſhall be 
and is hereby repealed ; fo that it ſhall and may be lawful for 
all and every the citizens of the ſaid tity of York, who ſhall 
be freemen of the ſaid city, inhabiting therein, or within the 
ſuburbs thereof, at the time of their death, by their laſt wills 
and teſtaments to give bequeath and diſpoſe of their” goods chat- 
telt debts and other perſonal eſiates, to their executors or ſuch 
other perſons as they ſhall think fit, as any other perſons inha- 
biting or reſiding within the ſaid province of Vork may law- 
fully do by virtue of the ſaid act; and that the widows, chil- 
dren, and other kindred of ſuch teflator, ſhall be barred to 
claim or demand any part of the goods chattels or other perſonal 
eftate of the teſtator, in any other manner than as by the ſaid 
laft wills and te/taments is appointed; any thing in the ſaid 
act, or any other law, flatute, or uſage to the contrary not- 
with/tanding. | | | 
So that the ancient law and cuſtom reſtraining the if 
habitants of the province of York from diſpoſing of their 
whole perſonal eſtates by will, is now utterly aboliſhed 
out of that whole province. | 
But with reſpect to the diſtribution of inteſtate's effects, 
the cuſtom continues as it hath been for ages paſt : which, 
taking Swinburne for our guide, we come now to trace 
out and delineate, | 
It is to be underſtood then, that within the province 
of York generally, there hath been an ancient cuſtom, 
and divers famous writers long ago have made mention 


of the ſaid cuſtom in their works to have been obſerved 


long before their days, and the ſame alſo appeareth from 
the acts and other very ancient inſtruments of undoubted 
credit faithfully preſerved in the regiſtty of the archbiſhop 


of York; by which cuſtom there is due to the widow and 


to the lawful children of every man being an inhabitant or an 
houſhelder within the ſaid province of York, and dying there 
or elſewhere inteſlate, being an inhabitant or houſholder 
within that province, a reaſenable part of his clear moveabiz 
goods : unleſs ſuch child be heir te his father deceaſed; or were 
advanced by bis father in his life time, by which advancement 
it is to be underſtood, that the father in his life time beflowed 

. upon 
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upon Ki child a N portion whereon to live. Sw] n. 


Reaſonable part] Which i is as blloweh > 
(1) If the inteſtate hath neither wife nor chilli at the 
time of his death, his whole perſonal eſtate (the funeral 


expences and other neceſſary charges being firſt deducted) 


ſhall be diſpoſed in the due courſe of adminiſtration; the 
ſame heretofore having been wholly at the diſpoſal of the 
deceaſed, and conſequently falling now under the direc- 
tions of the Ritute of diſtribution, Swin. 220. 

(2) If the inteſtate at the time of his death leave be 
hind him @ wife and no child, or elſe ſome child or children 
but no wife ; in this caſe, by the cuſtom obſerved not only 


throughout the province of York, but in many other 


places beſides within this realm of England, the goods are 
to be divided into two parts; of which, one part is due 
to the wife, or elſe to the children, by virtue of the ſaid 
cuſtom. Swin. 220. 

But if by ſettlement a jointure is limited to the wife, 
in bar of all her demands out of the perſonal eſtate of her 
huſband by virtue of the cuſtom, in ſuch caſe it is as if 


there were no wife, with reſpect to the faid cuſtomary 


part; ſo, if it is in bar of all her demands by virtue of 


the ſaid cuſtom or otherwiſe, ſhe ſhall be debarred alſo of 


any diſtributive ſhare by the ſtatute. 1 Vern. 15. 


And if the inteſtate have a wife, and a child or chil- 


dren which child is heir to the inteſtate, or which chil- 
dren were advanced by the father in his life time ; in this 
caſe it is as if he had no child: and therefore in like 
manner the goods ſhall be divided into two parts; where- 
of the wife is to have the one part to herſelf, and the 
other half is diſtributable by the ſtatute. Sau: 220, 
221. 

So in the caſe of Goodwin and Ramſden, M. 1683. 
The plaintiff exhibited a bill, to have an account, and 
her ſhare of her father's perſonal eſtate, who died intef- 
tate, The defendant pleaded, that the eſtate in queſtion 
Jay within the province of York, and that the inteſtate 
died there, and that the plaintiff being one of his daugh- 
ters was advanced by him in his life time; and that by 
the cuſtom of the province of York, a daughter being 
once advanced by her father in his life time, was excluded 
from all further benefit of her father's perſonal cſtate, 
But in this caſe it appearing, that all the children of the 


3 
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the eſtate wholly exempted out of the cuſtom, it ought to 
go now in a courſe of adminiſtration, and be diſtributed 
according to the act ſor ſettling inteſtates eſtates; and 
thereupon the plea was overruled... 1 Vern. 200. 

And in the caſe of Callinſon and Trotter, Jun. 24. 1727. 
Richard Collinſon died inteſtate, leaving a widow, who 
was the preſent defendant, Anne Trotter ; and an only 
child, Thomas Collinſon, the plaintiff in this cauſe. Sir 
Joſeph Jekyll, maſter of the rolls, directed two iſſues to 
be tried at York aſſizes: 1. Whether the defendant Anne 
Trotter, who was the widow, is intitled by the cuſtom 
of the province of Vork to a moiety, or any and what 
part, of the inteſtate's eſtate. 2. Whether the plaintiff 


Thomas Collinſon the infant, who is intitled to lands in 


fee ſimple by deſcent, on the death of his ſaid father, is 
by the cuſtom of the ſaid province intitled to any and 
what part of his ſaid father's perſonal eſtate, Theſe two 
iſſues were tried accordingly. at the ſummer aſhzes fol- 
lowing. And after long evidence given, the jury found, 
as to the firſt iſſue, that the wife is intitled by the ſaid 


_ cuſtom to a moiety of the inteſtate's perſonal eſtate: And, 
as to the ſecond, that the ſon is excluded, by the deſcent 


of the fee 'fimple eſtate, from claiming any part of the 
perſonal eſtate by the ſaid cuſtom. And conſequently, 
the widow: would receive one half of the perſonal eſtate 
by the cuſtom; and one third of the remaining half by 
the ſtatute: So that taking the whole together, ſhe would 
receive two thirds of the ſaid inteſtate's perſonal eſtate. 

[) If the inteſtate at the time of his death had beth a 
wife and alſo a child or children; in this caſe, the deceaſed's 


ſhare is no more than the third part of the clear, goods: 


for the ſaid goods ſhall be divided into three parts; whereof 


the wife ought to have one part, the child or children an- 


other part, and the third part (which is called the death's 


part) is diſtributable by the ſtatute. Yet fo, as that the 
child or children be not Heir to the inteſtate their father, or 
advanced by him in his life time: for then it is as if there 


were no child; and conſequently the goods of the deceaſed 


are to be divided into two parts, whereof the inteſtate's 
wife is to have the one part, and the other is diſtributable 
by the ſtatute. And if the inteſtate have a wife, and chil- 


dren whereof one is heir, another advanced, and ſome net 


advanced by their father in his life time; in this caſe, the 


goods of the deceaſed ſhall be divided into three parts, 


whereof the wife thall have one, the child or children not 
785 advanced 
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advanced another, and the third (being the death's part) is 
diſtributable as aforeſaid. Swin. 2217. 

But here ariſeth a very important queſtion, in caſe where 
a child hath received in his father's life time an advance. 
ment, not only ſufficient to debar him 'of his cuſtomary 
part, but ſo large as to extend into, or to overbalance, 
what would be his proportionable ſhare alſo of the dead- 
man's part; whether in this caſe ſuch child ſhall receive 
any ſhare of the dead-man's part, unleſs he will bring 
over into hotchpot in the ſaid dead-man's part, fo much 
of his ſaid advancement, as exceedeth his juſt proportion 
of the cuſtomary part. And concerning this, the opinions 
of learned men are various. Some hold, if a child is 
fully advanced, ſo as that his advancement doth exceed not 


only what would be his juſt proportion of the cuſtomary 


part, but of the dead-man's part likewiſe ; that in ſuch 
caſe he is excluded from any further ſhare whatſoever of 
his father's perſonal eſtate, either by the cuſtom, or by 
the ſtatute. Others are of opinion, that whatſoever his 
advancement ſhall have been, ſo as to debar him of his 
cuſtomary part; yet that advancement ſhall have no con- 
ſideration in the dead-man's part, but thereof he ſhall te- 


ceive his full ſhare without any retroſpect to his preceding 


advancement. The former opinion is more agreeable to 
equity and reaſon; but whether it is conſiſtent with the 
conſtruction of the ſtatutes, is the queſtion. For this is 
a point reſpecting not the cuſtom, but the acts of parlia- 


ment: the cuſtom itielf in this caſe is clear enough; but 


It is queſtioned, how far the ſtatutes do infringe the cuſ- 
tom in this particular. 

| Before the ſtatute of the 22 & 23 C. 2. the cuſtom was 
this: The children received their own cuſtomary part 
and no more; and of this cuſtomary part a child fully ad- 
vanced could have no ſhare, the advancement being efteem- 
ed as a ſatisfaction for his filial portion: And no child 
could Yue for any ſhare of the dead-man's part; the ſame 
(according to its original inſtitution) being to be diſpoſed 
for the ſoul of the deceaſed. This ſtatute left the cuſtom 


intire. And the ſtatute of the 1 F. 2. c. 17. doth not 


touch thereupon, further than to diſtribute the ſaid dead- 
man's part. Nevertheleſs, in ſuch diſtribution it is re- 
quired, that the children (excluſive of the heir at law as 
aforeſaid) ſhall bring their reſpective advancements into 
hotchpot. But in this caſe, the advancement is ſuppoſed 
to be already ſunk in the cuſtomary part; and conſe- 
quently nothing remaineth to be brought over into the 


dead- 
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dead- man's part: And therefore (upon this ſuppoſition) a 
child, how largely ſoever advanced by his father in his lifa- 
time, hall only thereby be excluded from receiving any 
further filial, portion by the, cuſtom, but ſhall not be ex- 
cluded from receiving a full diſtributive ſhare of the dead- 
man's part by the ſtatute, 

And with this ſecmeth to accord the caſe of Gudgeon 
and Ramſden, T. 1692. which was thus: The inteſtate, 
being an inhabitant in the province of York, left iſſue a 
ſon and daughter only, and no widow. The daughter 


had a portion given her in marriage, in lieu and full ſatis- 


faction of what ſhe might claim by the cuſtom of the 
province. The fon was alſo advanced, by a ſettlement 
of lands. The queſtion was, How this eſtate ſhould be 
diſtributed. For the heir it was inſiſted, that now the 
cuſtom of the province of York is to be quite laid out of 
the caſe, and the ſame diſtribution made of the eſtate, as 
of any other inteſtate's eftate, and by conſequence the 
daughter to bring her portion into hotchpot; but the heir 
to have a full ſhare, without regard to what lands had 
been ſettled upon him. By the court: The daughter muſt 
not bring back her portion into hotchpot; for that came 


in lięu of the cuſtomary part, and was as the price the 


father thought fit to give her for the ſame. 2 Vern. 274. 
But here it ſeemeth, that a diſtinction ought to be made, 
between an advancement given and accepted expreſsly in 
lieu and ſatis faction of the filial portion, and an advance- 
ment given 4 without any ſuch agreement or ſti- 
pulation. In the former caſe it ſeemeth, that no reſpect 
ſhall be had of ſuch advancement in the diſtribution of the 
dead-man's part, the fame being to be conſidered not fo 
properly an advancement by the father, as a purchaſe by 


the child: and which, by poſſibility, might have fallen 


* 


ſhort of, as well as exceeded, the true value of the child's 
portion r-. And upon this principle, the ſaid caſe of 
dar; 5 Gudgeon 


« * »* 4 


— 


For a child of age, for a valuable conſideration, might re- 


leaſe his future filial portion. Of which kind of reieaſe there 
ſeems to have been a ſpecial preciſe form; according to the fol- 
lowing example, which is brief, and yer full withal and com- 
pte benſive; much in the ſtyl: and manner of thoſe moſt acca- 
rate forms of compoſition, the writs in the regiſter: viz. © Be 
it known wnto all men 6; 1hife p. eſents, That I Thomas Whuenead 
of Byebeck i be ceunty of We morland, &u/bundmen, for and in 


conſe-er 421112 
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Gudgeon and Ramſden ſeemeth to have been determined- 
But where there is no ſuch ſpecial contract or agreement» 


but the advancement is general, without any particular 
reſpect either to the cuſtomary or diſtributive ſhare ; it 


ſeemeth, that the ſame ſhall be applied either to one or 


both of them, according to the amount of ſuch advance- 
ment, and fo as beſt to anſwer the intent of the ſtatute, 
which expreſſeth, that the e/tate of all the ſaid children ſhall 
be malle equal as near as can be eſtimated. And by this di- 
ſtinction, the two contrary opinions ſeem to be recon- 
ciled. 9 | | | 
Of his clear moveable:goods] Where the wife or children 


ought to have a rateable part of the goods of the deceaſed, 
be it a third part or half, as the caſe yieldeth ; there alſo 


they ought to have a like part of the debts due unto the 


inteſtate, after they be recovered. by the adminiſtrator ;; 
for then they are numbred or accounted amongſt the goods 
of the inteſtate, but not before. Sin. 2217. 


8 


conſideration of a ſum of money, by Richard Whitehead my father 


of Byebeck afore/aid in the ſaid county, yroman, to me ell and 


truly contented and paid, have remiſed, releaſed, and quit claimed, 
and by theſe preſents do ahfſolutely remit, releaſe, and quit claim, 
wnto the ſaid Richard Whitehead my father, bis executors: and ad- 
miniſtrators, all manner of filial or child's portion of goods, which 
I the ſaid Thomas, my executors or aſſigns can or may bereafter 
 bave, claim, or demand of, in, and to the goods or chattels of the 
ſaid Richard Whitehead, by any manner of ways, means, title, 
or claim hoauſoe ver. In witne/s wheresf, I the ſaid Thomas 


Whitehead have bereunts Jet my ſeal, the firſt day of May, in 


the eighth year of the reign of our ſovereign lord James, by the 
grace of God, king of England, France, and Ireland, defender of 


the faith, and ſo forth, and of Scotland the forty third, 1610. 


Sealed and delivered 73 


in ihe preſence of us | Thomas Whitehead, 
George Sharp. a 
Edward Branthwaite, 
Thomas Potter, PET 


Philip Winſter. 


And here it is obſervable, that the particular ſam, which'was | 


the conſideration, is not ſpecified; ſo that there is no room here 
to diſpute about the guantum of the advancement ; for it muſt 
be taken in ſuch caſe as an advancement in goto. | 


But 


* 
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But of leaſes (Swinburne ſays) the wife and children 
cannot have any rateable part within the province of 
York, or other places where they have been accuſtomed 
to have their rateable part of the moveable goods and 
debts recovered, unleſs the ſaid wife or children, demand- 
ing their rateable part of leaſes, do prove that by ſpecial 
cuſtom of that place (namely, of that city, county, 
deanry, or pariſh where the. inteſtate dwelled, and bad 
ſuch leaſes) the wives and children were accuſtomed to 
have their rateable part, as well of the leaſes, as of the 
moveable goods of the inteſtate ; which ſpecial cuſtom 
being proved, they may recover the rateable part as be- 
fore. (But not by the general cuſtom of the province.) 
Sin. 221. 11 25 | 1 | 

But concerning eſtates pur auter vie, that is to ſay, 
eſtates held by leaſe during the life of another perfon, it 
is ſpecially provided by the ſtatute of the 14 C. 2. c. 20, 
that where there is no deviſe thereof, they ſhall go and be 
diſtributed in the ſame manner as the perſonal eſtate of the 
inteſtate. | | | 


Unleſs ſuch child be heir to his father deceaſed] Which li- 
mitation is diverſly extended: As, 

(1) Not only the heir of lands holden in fee ſimple, is 
thereby barred from the recovery of a filial portion; but 
he alſo that is heir in fee tail, either general or ſpecial. 
Swin. 231. Wet] 

(2) Albeit the lands be of very ſmall revenue, perad- 
venture not paſt a noble yearly rent, and the goods very 
great in compariſon of ſo ſmall a rent (be it 10001 or 
more); even in this cafe, the heir is barred from the hope 
of a filial portion. And tho' this may ſeem hard to the 
heir, if we conſider that ſame right of primogeniture ; 
ig if we ſhall conſider on the other ſide, that if the lands 

worth 10001 a year, and the goods little or nothing 
worth (the debts being paid), and fo little or nothing left 
to the reſt of the children (which caſe is more frequent 


than the former); the cuſtom, we ſee, is not void of 


equity, when both caſes are equally balanced, Swin, 
2.32» | 
" 3) Not only that heir is excluded from a filial portion, 
which doth enter upon the lands immediately after his 
father's death, but he alſo which is heir in reverſion, is 
heir : and being heir, can have no filial portion. For in 
the writ de rationabili parte bonorum, it is contained, that 
be which demandeth a filial portion neither is heir, nor was 
advanced 
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advanced in the life of his father now he that is heir in tre- 
verſion cannot ſay ſo, and therefore can recover no filial 
portion, according to the cuſtom of the country. Other. 
wiſe, if he ſhould recover a portion, and the land after. 
wards; the final intent of the cuſtom ſhould ſuffer pre- 
judice, which would that the lands and goods ſhould not 
go both one way, but the one to the heir, and the other 
to the reſt of the children, And yet the caſe may fall out 
very hard with the heir in reverſion : for what if he ſhould 
die in the mean time, before he could lawfully enter to 
thoſe lands which be his only in reverſion, and fo reap no 
benefit either of his father's lands or goods? howſoever 
it ſhall fall out, he muſt be content with his lot; and tho' 
not he, yet his ſhall enjoy the land at the time appointed. 
Stoin. 232. 8 : 

(4) Albeit the heir received the lands by ſettlement 
made upon his father's marriage; yet he 1s heir ſo as to 
be excluded thereby from a filial portion. As in the caſe. 
of Conflable and Conflable, T. 1700. Upon a former hear- 
ing of this cauſe, a queſtion ariſing upon the cuſtom of 
of the province of York, touching the diſtribution of the 
perſonal eſtate of the father; an iſſue was directed to be 
tried at law, whether the father having by ſettlement on 
his marriage ſettled his real eſtate to himſelf for life, part 
to his wife for her jointure, and the remainder of the 


whole to his fr? and other ſons in tail, remainder to his 


own right heirs, the eldeſt ſon was thereby excluded by 
the cuſtom of the province of York, from having any 
ſhare of his father's perſonal eſtate; and it being found 
that he was thereby debarred and excluded, and the cauſe 
coming now to be heard on the equity reſerved, it was de- 
creed accordingly. 2 Vern, 375. Z 

(5) Albeit the heir hold lands by deed or feoffment in 
mortgage, or with clauſe of redemption, that is to ſay, 
upon condition that if the feoffor pay unto him a ſum of 
money at a certain day, that then the feoffor may re-enter, 
and the deed or grant to be void; yet nevertheleſs in the 
mean time, until the condition be performed, and the land 
redeemed, if he ſhould demand any filial portion, he is 
barred, becauſe as yet he is heir to the deceaſed. But if 
the lands ſhould be redeemed, and the money ſatisfied, 
then it is thought that he may recover a filial portion; 
| becauſe then he is not heir to the deceaſed, nor the ad- 
vancement certain which was made by the father in his 
life time, Stn 232. | 


(6) Likewiſe 
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(6) Likewiſe if a man purchaſe lands in fee, and by 
will deviſe the ſame lands to his eldeſt ſon and to the heirs 
of his body, and for default of ſuch iſſue to his younger 
ſon and to the heirs of his body, and ſo on; in this caſe, 
Swinburne ſays, the eldeſt ſon is not barred from the re- 
eovery of a filial portion, as heir to the deceaſed ; becauſe 
he is not as heir to his father according to the courſe of 


the common Jaw, but according to his father's will. Swin. 


232. [But whether this deviſe ſhall bar him as an ad- 
vancement is another queſtion, which will be conſidered 
afterwards. ] 


But where a man is heir at law of lands in fee ſimple, 


and his father alſo deviſeth thoſe lands to him; it ſeemeth 
that he ſhall take by his better title, as heir at law, and 
not as deviſee: and conſequently thereby ſhall be excluded 
from a filial portion. For no man can by his will make 
his heir a purchaſer of a fee ſimple; for the deſcent and 
will take effect at the ſame time, and the elder title ſhall 
be preferred. | | 

(7) In like manner, the youngeſt ſon, who is heir in 
borough engliſh, ſee meth not to be heir, ſo as thereby to be 
debarred from a filial portion; for he is not heir according 
to the courſe of the common law, but by a particular 
cuſtom. | 

(8) Note alſo, that if the child ſhould have any copy- 
bold land, after his father's death; in this caſe he is not 
reputed his father's heir to the effect aforeſaid, and ſo bar- 
red from the recover of a filial portion, due by the gene- 
ral cuſtom of the ſaid province. . Swin, 232. 

Note, the word copybold, altho' of itſelf it conveys an 
idea diſtin& enough, yet from the different acceptation of 
it amongſt learned men, it becometh equivocal ; ſome 
uſing it to ſignify all lands which are not freehold ; others, 
more properly, lands only which are holden by copy of 
court roll. It is of very much importance to determine 
in which of the two ſenſes it is here to be underſtood. 
For a great part of the lands within the province of York 
are neither freehold nor copyhold, but are included under 


the word cu/lomary. 


For cuſtomary is the general denomination of lands 
holden by the cuſtom of the manor; of which, copybold 
is but one ſpecies : ſo that altho' all copyhold lands are 
cuſtomary, yet all cuſtomary lands are not copyhold. And 
it ſeemeth that the word copyhold here ſhall be underſtood 
in the leſs proper ſenfe, ſo as to ſignify, that cuſtomary 
lands in general as well as thoſe which are ftrictly w_ 
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Hold, inherited from the father, ſhall be no hindrance to 
the child from obtaining a filial portion. For at the time 
when this cuſtom of the province of York took Place, 
theſe cuſtomary lands were not inberitable. 


Or were advanced by his father in his U ife cine] 5 it 


comes to be conſidered, what manner of preferment or 


advancement that _— which doth et the child e a 
filial portion. 


By bis father] For if another than the father beſtow 
any preferment or advancement, tho” never ſo much; this 
preferment by another is no bar to the child, from the 


recovery of the filial ae of his father's goods: much 


leſs, where the child hath advanced his eſtate by his own 


induſtry. Swin. 233. 


In his life time] * the caſe aforeſaid is b le 


here the father by his laſt will deviſeth lands to his ſon 


(for this he may well do, and yet nevertheleſs die inteſ- 
tate as to his goods), whether this ſhall be. ſuch an ad- 
vancement as ſhall debar the ſon from the recovery of his 
filial portion; and it ſeemeth that it ſnall not: for this 
was no advancement to the child in the life time of his 
father; but he may refuſe or wave the bequeſt, and reco- 
ver a filial portion due bceoraing to the cuſtom of the 
country. Swin. 233. 
How beit, if the father in his life time beſtow a leaſe 
upon his child, or grant unto him an annuity for life out 
of his lands, yet in ſuch manner as the child ſhall not 


' reap any benefit thereby, ſo long as the father liveth, but 


after his death; this is holded for a preferment or an ad- 
vancement, becxuſe it was aſſured unto him in his father's 
life time, Nor is this caſe contrary to the former : for the 


child had no aſſurance of his deviſe until his father was 
dead, becauſe he might have revoked the ſame at any time 


whilſt he lived ; which he could not do in the other caſe. 
Swin. 233. | 


That the father in his li ife time beſtowed upon his child] For 


if the father beſtow any thing upon another for his child's 


ſake, or for the good of his child ; nevertheleſs this is no 
fuch preferment as will binder the child of his filial por- 
tion. Swin. 233. 

And therefore if the father beſtow any thing upon a 
man of trade, to take his ſon for an apprentice, and to 
teach him his myſtery; this is no advancement to the 
effect aforeſaid, Sin. 233+ 


Or 
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Or if he beſtow any thing upon a ſchoolmaſtex, or tutor 
in the univerfity, for. the increaſe of his knowledge in 


learning, or for any degree there to be obtained; this is 


no advancement to exclude the child of a filial portion. 


Swin. 233. | | 
No more is it (faith Swinburne) if the father buy the 


advowſon of an eccleſiaſtical benefice or dignity, and 


afterwards preſent his ſon thereto. Swin. 233. 

So if the father buy an office, and beſtow it upon his 
ſon ; this ſeemeth (he ſays) not to be an advancement ta 
bar him of his portion. Swix. 233. | 


Or if the ſon be much indebted, and the father dic. 


charge the debt; yet this ſeemeth not to be a preferment. 
Swine 233. | | 

But if the father beſtow a competent portion with his 
daughter in marriage, upon him that ſhall marry her; 


this, without queſtion, is ſuch an advancement as will. 


bar her from the demand of a filial portion. Swin. 233. 


A competent portion] By the word portion is to be under= 
ſtood, not only a ſum of money, or part of the father's 
goods and chattels,' but alſo lands and annuities, beſtowed 


by the father upon the fon, Stwin. 234. 


Competent] Competent ſignifieth equal, or not far infe- 
rior, to that quantity, which otherwiſe according to the 
cuſtom of the province, ſhould fall to be due to the child, 
after the rate and proportion of the father's eſtate, at the 
time when he doth beſtow any ſuch thing upon his child; 
for the ſame being equal, or not much under the rate which 
ſhould belong to the child by the cuſtom, aforeſaid, if his 
father had then died, ſhall ſtand for a ſufficient preferment 
and advancement, to exclude him from a filial portion. 


For conſidering the equality, vr ſmall inequality, betwixt 


the one and the other ; it is to be preſumed, that it was 
the father's purpoſe, that the one Rould ſtand inſtead of 
the other. Inſomuch that if the father after this prefer- 
ment ſhould live many years, and increaſe his ſubſtance ; 
yet it ſeemeth, that the father's former gift would bar the 
child from recovery of any farther filial portion : and the 


reaſon is, becauſe as the father did grow richer (in which 


caſe the ſon's preferment ſhould be leſs), ſo it might fall 
out that the father might have grown poorer, and then the 
ſon's preferment ſhould have been more than otherwiſe it 
would by the cuſtom of the country. So that the father's 
gift being at the firſt competent, in regard of his eſtate 
at that time; the ſame is not made effectual or ĩneffectual 


i D d by 


401 


b. 
4 4 
z 
4 
x 
| 
* 

' 
* 


— "pot. a On 
„ 


? 
k 


. 
14 
* 
i 
| 
1 
i 
Þ 
Vis 
14 
9.1 
F A 
4P 
1 


402 


Wills. Diſtribution. 
by the increaſe or decreaſe of his future eſtate. Swin, 


233, 234. SE. 
But if the father's gift were not competent, or far un. 


'der the rate of that which otherwiſe ſhould belong to the 


child by the cuſtom; as, for inftance, if the father ſhould 
give his child 5 1 to put in his purſe to beſtow at his plea- 
ſure, whereas otherwiſe his filial portion would extend to 


divers hundreds; this gift of the father doth not ſeem to 
be ſuch an advancement, as will exclude the child from 


his filial portion, neither in the conſtruction of law, nor 
in the intention of the father; and that is rather to be 
termed a mere benevolence, than a preferment or advance- 
ment exclufive of a filial portion: and if the ſon have 
deſerved a good turn at his father's hands, this is no ad- 
vancement, but a recompence of that which was formerly 
deſerved. Swin. 234. | 
But here arifeth a queſtion ; what if the thing which 
'the father beſtoweth upon the child, be ſo indifferent be- 
'tween competent and incompetent, that it may be juſtly 
doubted whether the ſame ſhall ſtand for an advancement, 
or a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt 
in that gift of the father, and ſo recover an equal portion 
with the reſt of his brethren and ſiſters ? It ſeemeth at the 
firſt that he may. For if a man ſeiſed of thirty acres of 
Jand in fee ſimple, have iſſue two daughters, and giveth 
with one of them in marriage ten acres of the ſame land 
in frank marriage, and died ſeiſed of the other twenty 
acres ; ſhe that is thus married may (if ſhe will) have part 
of the twenty acres, whereof her father died ſeiſed; but 
then ſhe muſt put her land given in frank marriage in 


Hotchpot, that is to ſay, ſhe muſt refuſe to take the ſole 


profits of the land given in frank marriage, and ſuffer the 
Jand to be commixed and mingled together with the other 
land whereof her father died ſeiſed, ſo that an equal di- 
viſton be made of-the whole, betwixt her and her ſiſter; 
and thus, for her ten acres, ſhe ſhall have fifteen; whereas 
otherwiſe, her ſiſter ſhall have the'twenty acres of which 


their father died ſeiſed. And as in lands, ſo in goods: 


which is alfo agreeable to the civil law. And Swinburne 
ſays, he hath ſeen it ſometimes ſo obſerved, by the con- 
ſent of the children not advanced, being then of lawful 
years; buthe hath not known it at any time ſo overruled 
by law, without their conſents. And therefore he con- 
cludeth, that conſidering the ſtrictneſs of the writ 4 
rationabili parte bonorum, this gift of the father ſhall either 


be 
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be found to be a preferment or not; if it ſhall be found 


to be a preferment, then is the child excluded from reco- 
very of a filial portion; if it ſhall] be found not to be a 
preferment, then may the child recover the filial portion 
according to the cuſtom of the province of York, as in 
the ſaid writ is contained. Swin. 235. | 

But nevertheleſs, the words of the writ do not ſeem 
neceſſarily to infer this conſequence, being only general, 
that children not promoted in their father's life time ought to 
have their reaſonable part : for this they may have, and yet 
notwithſtanding be required to bring into hotchpot with 
their brothers and ſiſters what they ſhall have received leſs 
than their due proportion; and it will be ſo much the 
more reaſonable upon that account. And therefore what 
Swinburne intimates was in his days recommended to the 
parties by the judge, ſeemeth, at leaſt ſince that time, ge- 
nerally to have prevailed as the cuſtom of the province-; 
that children (excluſive of the heir at law) not advanced 
to their full proportion of the childrens part, ſhall be ad- 
mitted to come in for their ſhare of the ſaid childrens 
part, bringing thereunto their partial advancements into 
hotchpot : agreeable to what Swinburne acknowledgeth 
to be the rule of the civil law; in conformity alſo to the 
cuſtom of the city of London, and to the meaſures of the 
ſtatute of diſtribution, and to the rules obſerved by the 
courts of equity in all ſuch like caſes, 4, 


l bereon to live] If the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 


among his equals, or to buy him ſuits of apparel, or books, 


or armour for the ſervice of his country ; yet this: (as it 
ſeemeth) is not to be holden for an advancement, tho” 


peradventure the ſums of money given for theſe particular 


ends, were not very much inferior to that which otherwiſe 
might belong to the child for his filial portion according 


to the cuſtom, and otherwiſe would have been taken for 


an advancement: but it muſt be a proviſion of ſome com- 
petent thing for the maintenance of his child, whereby 
he may be the better enabled to live after his father's 


: death. Stoin. 234. 


It is ſaid by the editors or continuators of Swinburne, 


that it hath been much controverted, whether the ordi- 


nary hath power to compel the adminiſtrator to give por- 
tions to children, or to allot and diſtribute filial portions 
to the deceaſed's children out of his eſtate, If the ordi- 
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nary attempt this, either beſore or after the granting of 


letters of adminiſtration, it hath been held, that the ad- 


miniſtrator might have a prohibition ; and that the ordi- 
nary hath not any power to make diſtribution of the ſur- 
luſage, nor to take any bond to anſwer the ſame : for 
that if the ordinary might diſtribute, then the admini- 
ſtrator might be charged of his own goods; for there 
may be dormant debts, and which are unknown : yet 
notwithſtanding, they add, that it is uſual for the ordi- 
nary to order and allot diftribution of filia] portions, 
and therein prohibitions are not often granted. Swin, 


233. a. * | oe Ie 
| 1 * whether this is ſpoken of the times before the ſta- 
tute of diſtribution, doth not appear. As to the dead- 


man's part, there ſeemeth to be no doubt, but the ordi- 
nary by the ſaid ſtatute may cauſe diſtribution thereof. 
And as to the widows and childrens portions, the ſtatute 
provides that the cuſtom ſhall be obſerved as before: And 
it ſeemeth that the ordinaries within the ſaid province, 
even as all other ordinaries, before the making of the ſaid 


act, did exerciſe a power of compelling diſtribution, al- 


tho? the temporal courts would not allow the ſame to be 
lawful, and that was the cauſe of the a& being made. 
And the act ſays, that All ordinaries, as well the judges 
&< of the prerogative courts of Canterbury and York, as 


cc other ordinaries, ſhall have power to order and make juſt 


$ and equal diſtribution.” 


There is a caſe in 2 Vern. 47, 82. wherein the cuſtoms 
of the city of London and of the province of York did 
interfere z which was thus: E. 1688. Chomley and Chom- 
ley. A freeman of London died within the province of 
York, leaving a widow, and iſſue two ſons and a daugh- 
ter; and an eſtate of about 5ol a year within the pro- 
vince of York deſcended on the elder ſon; and if the 
cuſtom of the province of York ſhould prevail, he would 
thereby be excluded from having any ſhare of the pers 
ſonalty, which was about 200001. A bill was brought 


for the direction of the court, how and in what manner 


the perſonal eſtate ſhould be diſpoſed of. And the court 
was clearly of opinion, that the deceaſed being a freeman 
of London, the cuſtom of the city for the aiftzibution of 
the perfonalty ſhould prevail and controll the cuſtom of 
the province of York; and that, notwithſtanding the 
cuſtom of the province to the contrary,” the heir ſhould 
come in for a ſhare of the perſonal eſtate ; for the cuſtom 

of 


Mills. Diſtribution. 


of the province is only local, and circumſcribed to a cer- 


tain place; but that of London follows the perſon, tho* 


my 


never ſo remote from the city. 


Uron the whole, ſo far as can be eſtimated from the 
premiſſes, the courſe of diſtribution of inteſtates effects 
within the province of York ſeemeth to ſtand thus : 

1. If a perſon dieth inteſtate, leaving no wife, but an 
only child; which child is heir at law, or advanced, or partly 
advanced, or not advanced: In all theſe caſes, it maketh 
no difference; for one way or other ſuch child ſhall have 


the whole clear perſonal eſtate, For ſuppoſing ſuch child 
to be heir at law ; he ſhall have nothing by the cuſtom, 


but by the ſtatute he ſhall have the whole as next of kin- 
dred. If he is advanced; he ſhall likewiſe have nothing 
by the cuſtom, but by the ſtatute in like manner he ſhall 
have the whole. If he is partly advanced; he ſhall have 


one half by the cuſtom, there being no other child with 


whom to bring his partial advancement into hotchpot ; 


and the other half by the ſtatute. So in like manner, if 
he is not at all advanced; he ſhall have one half by the 
cuſtom, and the other half by the ſtatute, ' 


2. If ſuch perſon hath divers children; one of whom is 
heir at law, and the others are advanced. In this caſe, with 
reſpect to the cuſtom, it is as if he had no children: 
none of them can claim any thing by the cuſtom; and 
(the younger children being ſuppoſed'to be fully advanced), 
the heir at law by the ſtatute ſhall have the whole. 

3. If ſuch perſon hath divers children, the firſt of which 
is heir at law, the ſecend advanced, the third partly advanced, 
and the fourth not advanced: In this cafe, the'child partly 
advanced, and the child not advanced ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement 
into hotchpot ; and the other half (which is the dead- 
man's part) fhall be diſtributed by the ſtatute, equally 


| amongſt all the ſaid children (the ſecond only excepted, 


who is ſuppoſed to be fully advanced already) ſhare and 


ſhare alike. But if the heir at law hath been advanced 
by his father, otherwiſe than by lands or as heir at law; 


he ſhall bring ſuch his advancement into hotchpot with 
his brothers and ſiſters, otherwiſe he ſhall have no diſtri- 

butive ſhare by the ſtatute. | 
And note, that the repreſentatives of children dead are 
admitted by the ſtatute to a diſtributive ſhare of the dead- 
man'spart in the place of the deceaſed child or childien 
2 a whom 


1725 


* 


. 


j 
i.» 
1 
14S 
N 
! 
"TY 
" i 
[ 5 
1 


8 


406 


whom they repreſent ; but not ſo ef the cuſtomary part, 


9 the cuſtom. 

If a man hath à wife and no child; ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſt.um, and the other half (being the deadman's part) 
ſhall be diſtributed by the ſtatute ; of which deadman's 


part by the ſaid ſtatute ſhe ſhall have one half, and the 
other half ſhall go to the next of kindred to the deceaſed 


in equal degree : So that dividing the ſame into four ; 
ſhe ſhall have three, and they ſhall have one. 


But if altho' there be no child, yet there hath been a 


child, and there are any legal. repreſentatives of ſuch 
child deceaſed ; then of the deadman's part by the (aid 
ſtatute the wiſe ſhall have but ane third, and the ſaid re- 
preſentatives ſhall have the other two thirds ; So that di- 
viding the whole into ſix parts, ſhe ſhall have four and 
they ſhall have two. 

5. If a man hath @ wife and alſo a child or children, one 
of which children is heir at law, and the others are advanced : 
In this caſe, with reſpect to the cuſtom, it is the ſame as 
if he had no child; and conſequently the wife ſhall have 
one half by the cuſtom, and the other half (being the 
deadman's part) ſhall be diſtributed by the ftatute : of 
which deadman's part by the ſaid ſtatute ſhe ſhall have 
one third, and the other two thirds ſhall go to the heir at 
law as aforeſaid : So that dividing the whole into ſix 
parts, ſhe ſhall have four, and he ſhall have two. 

6. If a man hath a wife and alſo a child or children, any 
one or more F whith children are not advanced : by the cul- 
tom ſhe ſhall have one third part, and the children not 


advanced ſhall have another third part, and the remaining 


third part (being the deadman's part) ſhall be diſtributed 
by the ſtatute : of which deadman's part by the ſaid ſta- 


tute ſhe ſhall have one third, and the other two thirds 


ſhall be diſtributed amongſt the children in manner as is 


aforeſaid : ſo that dividing the whole into nine, ſhe ſhall 


have four and they ſhall have five. 

As for example: A man inhabiting within the province 
of York dieth inteſtate, leaving a clear perſonalty of 
good; and leaving a widow, and four children; the fitſt 
being heir at law to freehold lands, and having received 
likewiſe of his father in his life time 4001 to ſet him up in 
trade ; the ſecond advanced, tothe amount of 30001; the 
third partly advanced, totheamountof 6001 ; and the fourth 


not at all advanced. Phe queſtion is, How this perſo- 


1 ſhall be diſtributes ? PFirſt of all ; The widow ſhall 


have 
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have one third part by the cuſtom, as her widow's portion, 
to wit, 3000 J. Anether third part, by the ſaid cuſtom, 
ſhall be diſtributed amongſt the children; of which, the 
heir at law (as ſuch) by the ſaid cuſtom is excluded from 
receiving any ſhare ; the ſecond ſon alſo, as being fully 
advanced, is excluded; but hereunto the third ſon ſhall 
bring his partial advancement of 6001 into hotchpot, and 
then the third and fourth ſons ſhall divide the 36001 
equally between them ;. but the real benefit thereof to the 
third ſon will be but 1200 l, and to the fourth ſon 1800 l. 
The remaining third part of the ſaid perſonalty, which is 


the deadman's part, ſhall be diſtributed by the ſtatute; of 


which, by the ſaid ſtatute, the widow ſhall have one 
third, to wit, 10001; and the reſidue, being 20001, ſhall 
be diſtributed equally amongſt the ſaid three children, 
namely, the heir at law and the third. and fourth ſons 
(the heir at law being let in for ſo much by the ſtatute; 
and the ſecond ſon being ſtill excluded, as having received 


more than his juſt proportion of his father's whole per- 


ſonal eftate) ; but hereunto, the heir at law ſball firſt bring 
his partial advancement of 4001 into hotchpot, and ſo the 
ſaid three children fhall divide the whole 2400 | equally 
amongſt them; but the real benefit thereof to the heir at 
law will be but 4001, and to the ſaid two youngeſt chil- 
dren 8001 each. So that of the whole clear perſonalty 


of ooo l, the widow ſhall receive — 4000 
The heir at law — — — 4001 
The ſecond child — — 000 ] 


The third child — — — 20001 
The fourth child — — — 26001 


f Total gooo 1 


7. Ja perſon dieth inteſtate, leaving neither wife nor child, 
but a father living; the ſame is out of the cuſtom, and 
(ſuppoſing there is no repreſentative of any child deceaſed) 


then the father, by the ſtatute, as next of kindred, ſhall . 


have the whole. 


But if, altho' there be no child, yet there hath been - 


child, and ſuch child deceaſed hath left any child or other 
deſcendent ; then ſuch repreſentative of the child deceaſed 
ſhall receive the whole, in excluſion of the father, | 

8. If the deceaſed leaveth neither wife nor child (nor re- 
preſentative of ſuch child as aforeſaid), nor father, but a mo- 
ther living ; the ſame alſo is out of the cuſtom, and by 


the ſtatute of the 1 F. 2. c. 17. every brother and ſiſter, 
| Od 4 and 
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and the repreſentatives of them, ſhall have an equal ſhare 
with the mother : if there be no brother nor ſiſter, nor 
zepreſentative of any of them, then by the ſtatute of dif. 
tribution the mother ſhall have the whole, as next of 


| kindred, 


9. If the deceaſed Kavich neither wife nor child (nov 
repreſentative of ſuch child as afareſaid), nor father, ner 


mother; but leaveth brothers and ſiſters, and children of other 


brothers and ſiſters deceaſed ; this caſe alſo is out of the 
cuſtom ; and by the ſtatute, the brothers and ſiſters, and 
the children of the brothers and ſiſters deceaſed, ſhall take 
per ſlirpes, and not per capita ; for the children of the de- 
ceaſed, being not equal in degree with their uncles and 
aunts, do take in this caſe not in their own right, but by 
way of repreſentation of their parents deceaſed. 

10. But if a perſon dieth inteſtate leaving neither tviſe, 
nor child (nor repreſentative of ſuch child as aforeſaid), nor 
father, nor mother, nor brother, nor ſiſter, but children of Bro- 
thers and ſiſters; in this caſe by the ſtatute they ſhall all 
take equally per capita and not per ſtirpes, becauſe they do 
not come in by the right of repreſentation, but all as next 
of kindred in equal degree. 

11. If a perſon dieth inteſtate leaving neither wiſe nor 
child, nor repreſentative of ſuch child, nor father nor mother, 
nor brother nor fiſter, nor repreſentative of brother or , Ger, 
but hath a grandfather or grandmother living ; ſuch grand- 
father or grandmother ſhall come in before uncles and 
aunts by the ſtatute, as next of kindred to the deceaſed. 

12. If a perſon dieth inteſtate leaving neither wife nor 
child, nor repreſentative of ſuch child, nor father nor mother, 
nor brother nor ſiſter, nor repreſentative of brother or ſifter, 
nor grandfather nor grandmother, but uncles or aunty, and 
children of uncles or aunts deceaſed: Theſe children are 
amongſt collaterals, and out of the ſtatute in the right 
of repreſentation, and ſhall take nothing; but the ſur- 
viving uncles and aunts {hall have the whole as next of 
* 

. If a perſon dieth inen leaving none of theſe rela- 
e the general rule by the ſtatute is, that the as 
ſhall go to the next of kindred in equal degree. 

14. If ſuch perſon hath zo 4indred, it is out both of 
the cuſtom and the ſtatute ; and the fone ſhall eſcheat to 
the king, or to the lord of the manor or other to whom 
the king hath granted it: for where no perſon can claim 
any property, there the king ſhall be intitled by his pre- 


rogatiye, 


4 5 Fix ALL, 


| rens portion with him; ſo that the whole is throyn into 
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- FinalLY, To all that hath been ſaid upon this ab- 
Kruſe ſubject, it may afford ſome light to ſet forth what 
is the law of SCOTLAND in this particular; eſpecially as 
the whole kingdom of Scotland, when this cuſtom of the 
province of Vork took place, was within and a part of 
that province. Now the law of Scotland, with regard to 
wills, continues to this day, as it was in England within 


the ſaid province before the ſtatute of the 4 . c. 2. viz. 


that the widow and children ſhall have a portion out of 
the perſonalty, which the huſband or father cannot deviſe 
from them; and which in both places alike, the law ſtill 
gives to them in caſe of inteſtacy. And the general pro- 
portions are the ſame in both places; only there is ſome 
difference in diſtributing the childrens portion amongſt 
themſelves; wherein the Scotch regulations incline more 
to the principle of equality, agreeable to what is one of 
the chief objects of our ſtatute of diſtribution, Briefly, 
the law of Scotland is this: If a man dies, leaving a 
widow, and no child; his whole clear perſonal eſtate, 
otherwiſe called free gear, divides into two; one half 
goes to the widow, the other is the dead*s part, that is, 
the abſolute property of the deceaſed, of which he can 
make his will, and which falls to his next of kin if he 
dies inteſtate. Where he leaves a child or children, but 
no widow; the children get one half as their legitime, 
legal portion, or bairns part of gear; the other half is the 
dead's part, which falls alfo to the children, if he has not 
otherwiſe diſpoſed of it by his will. If he leaves both 
widow and children; the diviſton is tripartite : the wife 
takes one third by herſelf ; another falls to the children, 
and the remaining third is the dead's part. If he leaves 
neither wife nor child; the goods ſuffer no diviſion, but 
all is dead's part. 8 

Hitherto the euſtoms agree. But in dividing the chil- 
drens portion amongſt themſelves, there is a difference: 
for whereas by the cuſtom of the province of Vork, the 


heir at law, if his inheritance be never ſo ſmall, is ex- 


cluded from any ſhare of the filial portion; on the con- 


trary, in Scotland, if the heir finds it his intereſt to re- 


nounce his excluſive claim to the inheritance, and be- 
take himſelf to his ſhare amongſt the reſt of the children, 
he may collate or communicate the inheritance with the 
other children, who in that eaſe muſt collate the chil- 
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one maſs, and divided in capita amongſt all of them. 


Upon which ground, if there is only one child, who is 
heir at law; he ſhall receive the childrens portion: be- 
cauſe the law admits him to come in, where there are 
other children, on collating his inheritance. | 

And for the like reaſon, | ace at notion of advance- 


ment, namely, that it ſhall be deemed either a full ad- 


vancement, or elſe no advancement at all, ſo as to in- 
title a child either to an intire diſtributive ſhare, or elſe 
wholly to exclude him, can here have no place. But in 
order to preſerve an equality, a child who has received a 
proviſion from his father, be it more or leſs, ſhall be ad- 
mitted, if he thinks it for his intereſt, to caſt his pro- 
viſion into hotchpot, and receive his proportionable ſhare 
of the dividend with the other children. 

But if from the deed of proviſion, the father's inten- 
tion ſhall evidently appear, to continue the receiver as a 
bairn in the houſe ; the proviſion is interpreted to be granted 
as a præcipuum, without the neceſſity of collation. So 
alſo a child is not obliged to collate an eſtate in lands 
given to him by his father ;- becauſe the children's portion 
is not impaired by ſuch proviſion. | 

But no filial. portion is due to children foris-familiated, 
that is to ſuch as, by having renounced the filial por- 
tion, are no longer conſidered as bairns of the faniy, and 
ſo are excluded from any farther ſhare of the perſonal 
eſtate than they have already received. But as the right 
of legitime, or childrens portion, is ſtrongly founded in 


nature, the renunciation of it is not to be inferred by 


implication; neither by the child's carrying on an em- 
ployment by himſelf ; nor by marriage; nor even by his 
accepting a proviſion from his father, unleſs it ſpecially 
bear to be in ſatisfaction of his filial portion. 
If he has renounced his ſhare of the filial portion, it 
has the ſame effect in favour of the other children intitled 
thereto, as if he were dead, and conſequently, the ſhare 
of the renouncer divides among the reſt : But he does not 
thereby loſe his right to the dead's part, if he does not re- 
nounce his ſhare in that likewiſe : nay, his renunciation 
of the filial portion, where he is the only younger child, 
has the effect to convert the whole ſubject thereof inio 
dead's part, which will therefore fall to the renouncer 
himſelf as next of kin, if the heir be not willing to col- 
late the inheritance with bim. 

Alſo, 
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Alſo, no legitime is due to grandchildren, upon the 
death of their grandfather : perhaps becauſe the immediate 
father is preſumed to have already received his juſt ſhare 
out of the effects of the deceaſed, ö 

And this collation, or bringing into hotchpot, takes 

lace only amongſt children: ſo that the widow is not 
obliged to collate any thing that hath been given to her 
by her huſband, in order to increaſe the childrens portion ; 
as, on the other hand, the children are not obliged ta 
collate their proviſions, in order to increaſe her ſhare. 

With regard to the deadman's teſtamentary part, where 
he makes a will, and therein appoints an executor, and 
doth not otherwiſe diſpoſe of the ſaid teſtamentary part ; 
if the executor nominated be a ſtranger, that is, one who 
has no legal intereſt in the perſonal eſtate, he is merely a 
truſtee, accountable to the next of kin, but he may re- 
tain a third of the dead's part, for his trouble in executing 
the teſtament; in payment of which, any legacy that is 
left to him muſt be computed. The heir in like caſe, 
if he be named executor, has right to the third as a 
ſtranger. But if one be named who as an intereſt in the 
perſonalty, he has no allowance, unleſs ſuch intereſt 
be leſs than a third, | | 

As to the payment of debts; there are ſome which are 
called privileged debts: becauſe they are preferable in 


payment to any other. Under which name are compre- 
hended, medicines furniſhed to the deceaſed on his death 


bed; phyſicians fees in that period ; funeral charges, 
which include whatever is neceſſary for the decent per- 


formance of the funeral ; the rent of his houſe ; and his 


ſervants wages, for the year or term current at his death. 


As to the reſt; all creditors who ſhall, within fix | 


months after the death of the debtor, enter a legal claim, 
ſhall be preferred pari paſſu with thoſe who have done 


more early diligence : which prevents colluſion, and con- 


fefling of judgments, in favour of ſome creditors, and to 
the excluſion of others. ( Erſtine's law of Scotland. Book 


3. Tit. 9.) 


v. Of the cuſtom within the principality of Wales. 


By the 27 H. 8. c. 26. whereby lands and other here- 
ditaments within the principality and dominion of Wales, 
were made to be inheritable after the manner of the Engliſh 

| 1 tenure, 
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tenure; it is provided nevertheleſs, that lands tenements and 
hereditaments, lying within the ſaid principality and dominion, 
which have been uſed time out of mind, by the laudable cuſtoms 
of the country, to be departed and departable among /? iſſues and 


Heirs male, ſhall ſo continue and be uſed, in like form faſhion 


and condition, as if this act had never been made. 
And this is to be underſtood, as it ſeemeth, of the lands 


in thoſe parts of Wales, where the conqueror never came, 


But by the 24 & 35 H. 8. c. 26. All lands tenements 
and hereditaments within the dominion of Wales, Hall be taken 


uſed and holden as engliſh tenure, to all intents, according 


fo the common laws of England; and ſhall not be partable 
among heirs male after the cuſlom of gavelkind, as heretofore 
in divers parts of Wales hath been uſed and accuſtomed. (In 
like manner as gavelkind lands in Kent had been diſga- 
velled by the ſtatute of the 31 H. 8. c. 3. and a private 


ſtatute made in the 2 & 3 Ed. 6.) 


And by the 7 8 W. c. 38. it is enacted as followeth : 
Thereas in ſeveral counties and places within the principality of 


Wales and marches thereof, the widows and younger children 


of perſons dying inhabitants therein have r claimed and pre- 


late huſbands or fathers, called their reaſonable part, by vir- 
tue of a cuſtom or other uſage, notwith/landing any diſpoſition of 
the ſame by their huſbands and fathers laſt wills and teſtaments, 
or by deed in their life time, and notwith/landing a com- 
petent jointure made for the livelihood of 'tbe ſaid widows 

whereby great troubles 7 and expences concerning ſuct 

cuſtom have been occaſioned ; for remedy thereof, it is enacted, 
that it ſhall be lawful for any perſon 1 or reſiding, or 
who ſhall have any goods or chattels within the principality of 


Wales or the marches thereof, by their laſt wills and teſta- | 


ments to give bequeath and diſpoſe of all and ſingular their 
goods chattels debts and other perſonal eflate to their executors 
or to ſuch other perſons as they ſhall think fit, in as large and 
ample manner as by the laws and ſtatutes of this realm any 
perſon may give and diſpoſe of the ſame within any other part 


of the province of Canterbury or elſewhere ; and that the 


widows, children, and other the kindred of fuch teſlator, 


all be barred to claim or demand any part of the goods 


chaitels or ather perſonal eftate of ſuch teflator, in any other 
manner than as by the ſaid laſi wills and teflaments is limited 
and appointed; any law, ſtatute, cuſtom,. or uſage to the con- 
trary natwith/flanding. ſ. 1, eG De i 
85 | VIII. Ac- 


s and chattels of their 
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1. II is for the moſt part every where within this Executor*s oath 
realm obſerved, that the executors promiſe to the *9 unt. 

ordinary by their oath, to make a true and perfect ac- 

count, whenſoever they ſhall be thereunto called by the 

ſaid ordinary. Swin, 466, 467. | 

2. By the ſtatute of the 22 & 23 6H 2. c. 10. The ad- Adminiſtrator's 
miniſtrator ſhall giue bond to make or cauſe to be made a true F 
and juſt account of his adminiſtration, at a day in ſuch bond 
to be exprojſed ; and all the reſidue of the goods chattels and 
credits which ſhall be found and remaining upon the ſaid 
admini/trator*s account, the ſame being firft examined and al- 
lowed of by the eccleſiaſtical judge or judges for the time being, 
to deliver and pay unto ſuch perſon or perſons reſpettively, as 
the ſaid judge or judges by his or their decree or ſentence ſhall | 
limit and appoint. | | 

3. An account muſt be paſſed before the ſame judge, nefore whom the 
or his ſurrogate or ſucceſſor, that grants the adminiſtra- account ſhall be. 
tion: By Dr Betteſworth. Fly. 37. 

4. Dr Swinburne ſays, Albeit it ſeemeth, that the ex- Ocdinary'spower 
ecutor is not tied to make an account to the Jegataries or do compel the 
creditors extrajudicially ; yet he ſuppoſeth that at the in- pp 
ſtance or promotion of ſuch legataries and creditors, he 
may be compelled to render an account to the ordinary 
judicially. Swin. 466. 

But that an executor may exact an account of his co- 
executor extrajudicially, but not in judgment [that is, in 
the ſpiritual court;] but the ordinary may call them 
both, or either of them, to a judicial account. Sin, 

466. | „ 

5. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In caſe Ordinary'spower 
where a man dieth inieſtate, the ordinary fhall depute the next to compelgthe 
and moſt lawful friends of the deceaſed perſon to adminiſter his e 
goods ; which deputies ſhall have an action to demand and reco- 
ver as executors the debts due to the perſon inteſtate in the king's 
court, for to adminifler and diſpend for the ſaul of the dead; 
and ſhall anſwer alſa in the king's court to other to whom the 
faid dead perſon was holden and bound, in the ſame manner as b 
executors ſhall anſwer. And they ſpall be accountable to the 


or dinaries, as executors be in the caſe of teſtament, as well of 


the time paſt as the time to come. 


And by the ſtatute of the 22 & 23 C. 2. d. 10. The 


| #rdinaries ſhall and may proceed and call adminiftratirs to ac- 


chunt 
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Parties intereſted 


Mills. Account. 


count, for and touching the goods of any perſon dying inte/late 1 
and upon hearing and due conſideration thereof, order and mate 
juſt and equal diſtribution of what remaineth clear, (after all 
debts, funerals, and juſt expences of every ſort firſt allowed 
and deducted); and the ſame diſtributions decree and ſettle, 
and compel ſuch adminiſtrators to obſerve and pay the ſame by 


| the due courſe of his majeſty's eccleſiaſtical laws : ſaving to every 
one ſuppoſing him or themſelves aggrieved, their right of appeal, 
as was always in ſuch caſes uſed. | 


But by the ſtatute of the 1 F. 2. c. 17. it is provided, 
that 10 va fhall be cited according to the ſaid att of 
the 22 & 23 C. 2. c. 10. to render an account of the perſonal 
eftate of his inteſlate (otherwiſe than by an inventory or inven- 
tories thereof) unleſs it be at the inſtance or proſecution of ſome 
perſon in behalf of a minor, or having a demand out of. ſuch 
per ſonal eſtate as a creditor or next of kin, nor be compellable ty 
account before any the ordinaries or judges by the ſaid act im- 
powered and appointed to take the ſame, otherwiſe than as is 
aforeſaid, any thing in the ſaid act to the contrary notwith« 

landing. 1. 6. | | Roi 
6. The creditors to whom the teſtator did owe any 


to have notice. thing, and the legataries to whom the teſtator did 


which they might not be ſo well able to do, becauſe 
| 1 they 


bequeath any thing, and all others having intereſt, 
are to be cited to be preſent at the making of the ac- 
count; otherwiſe the account made in their abſence, 
and they never called, is not prejudicial unto them, 
Swin, 468. SE 

And foraſmuch as proofs made upon the account, at 
the inſtance of ſome one or more perſons having intereſt, 
do not bind others who are no parties to the ſuit; there- 
fore, to prevent multiplicity of actions, it behoveth the 
executor or adminiſtrator, when he is cited by any one 
of the parties to render an account, to cite the next of 
kindred in ſpecial, and all others in general, having or 
pretending to have intereſt in the goods of the deceaſed, 
to be preſent if they think fit at the rendring and paſling 
of the account. And then, upon their appearance, or 
contempt in not appearing, the judge will proceed 
to give ſentence, and the account thus determined will 
be final. And this is expedient to be done, whether at 
the inſtance of any party or not; becauſe the witneſſes 
otherwiſe might be dead before calling for the account; 
and hereby the executors or adminiſtrators of the ac- 
countant are freed from giving any further account, 
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"pey are not ſuppoſed to have been privy to the receipts 
and diſburſements of their teſtator or inteſtate. 1 Ought, 


354, 5» 6. 


: 


7. If any perſon having intereſt (as, for inſtance, the Banner of paſa. 
ſon of the deceaſed, a legatary, creditor, or the like) ſhall ſing the accouat, 


call the executor or adminiſtrator to exhibit a true full 
and perfect inventory of the goods. of the deceaſed which 
have come to his hands, and to give af account of his 


adminiſtration thereof; he who is called in ſuch caſe, 


is bound perſonally to exhibit ſuch inventory and ac- 
count, and (if the adverſe party demand it) to take a 
corporal oath of the truth thereof; notwithſtanding 
that at another time perhaps an inventory hath been 
exhibited ex officio mero of the judge, and in the abſence 
of the party, and an account given upon oath. 1 Onght, 
345, 6. 
Nu this inventory is not to be exhibited under pro- 
teſtation (as when an inventory is exhibited in common 
form, and not at the inftance of the party) but abſolutely 
and directly, for a full true and perfect inventory of all 
and every the goods of the deceaſed, which have come 


to the ſaid accountant's hands ſince the death of the 


deceaſed, And if he ſhall exhibit a falſe or imperfect 
inventory or account upon his ſaid oath, he ſhall be guilty 
of perjury. Id. 346. 
And the adverſe party ſhall he at liberty to diſprove or 
object againſt ſuch inventory and account. Id. 347. 
And he ſhall make due proof of every payment, that 
is to ſay, of leſſer ſums by his oath, and of greater ſums 
by other proofs, ſuch as the ordinary ſhall allow. Swin. 
9 | 5 
5 Netagy, for ſums under 40s his own general oath 
as aforeſaid ſhall be allowed as ſufficient ; provided that 
there ſhall appear no falſhood, or fraudulent diviſion of 
ſums ; for ſometimes accountants (knowing that all ſuch 
{mall ſums will be allowed to them upon their ſaid oath) 
will divide greater ſums into leſs : But if there appear no 
fraud, ſuch ſmall ſums ſhall be allowed to them as afore- 
aid, to avoid expences in proving the ſame, and becauſe 


it is preſumed that the accountant will not forſwear him- 


ſelf for obtaining the allowance of ſuch little matters, 
1 Ought. 347, 8. | 


But after the death of the executors or adminiſtrators, 
ſuch leſſer ſums as aforeſaid ſhall not be allowed upon 
the oath of their executors or adminiſtrators ; for this can 

. only 


416 cums. Nun 


by bond, and that his goods to that value came to the 
adminiſtrator's 


bal y be done on the oath of thoſe who laid out the money. | on 
d. 34 | 
Expences to be 85 . excoutar or adminiſtrator ſball be allowed alt P = 
allowed, reaſonable expences, as well in law ſuits, as for other egy 

ns: honeft purpoſes : and this reaſonableneſs of expences to — 

be ſuch, as that he may receive thereby neither ate nor deb 

loſs. 1. 178. Mi 

And herefore he ſhall be allowed his expences. in. fe | 5 

cular courts, over and above ſuch coſts as were allowed oblj 

Me Fon Bo.” che 

Money lol. 9. Where an executor puts out money * a real ſes chie 

| curity, which at that time there was no reaſon to object 1. 

to, and afterwards ſuch ſecurity proves bad; he ſhall not wh 

be accountable for the loſs. © 1 P. Will. 141. _ 

So if the executor pay the aſſets into the hands of a the 

banker his co-executòr, whom the teſtator uſed to intruſt pro 

with his money; after which the banker fails; the ex- So 

ecutor ſhall not be chargeable with the loſs. 1 P. Will. for 

2 ate 

Diſcharge. 5 After due examination of the account as aforeſaid, ws | 

| the ordinary finding the ſame to be true and perfect, may the 

pronounce from the validity thereof; and the executor or and 

adminiſtrator ought to be acquitted and diſcharged from gaci 

further moleſtation and ſuits, neither ought they to be if th 

called by the ordinary to any farther account, - Swin, for | 

6 able, 

4 6 o5v by the ſtatute of the 1 Ed. 6. c. 2. All acquittances perſe 

of and upon accounts made by the executors adminiſtrators or quer 

collectors of goods of any dead perſon, /hall be made in the name the 

and with the flile of the king, as it is in writs original or legal 

Judicial at the common. law: and the te 25 theres f ſhall be in mig] 

4 the name of the archbiſhop or bijpap or other having eccle/ia/lical tion 

| juriſdiction. was 

ts” 11. A party, praying an account, having an intereſt, is coul 
4 not to be condemned in coſts ; unleſs he object thereto, whe! 
| and fails in his proof. Flay. 38. Aci. 
= Wine the ad- 1 02.35: C..2. Brown and the clin of Canter- fore 
3th miniſtration Bury againſt Willis. An action of debt was brought upon mini 
= ' bond ſhall be put a bond conditioned for the payment of 3001, wherein tain, 
5 CY debts ne Brown was bound to the archbiſhop, that the admi- with 
= : niftrator of T. S. ſhould truly adminiſter, and exhibit a cour 
io true inventory of the inteſtate's eſtate, and give a juſt ac- he ſi 
4 count of his adminiſtration. The defendant pleaded, that and 1 
bb he had exhibited a true inventory, and given a juſt account, able, 
. 1 The plaintiff replied, that the inteſtate owed 200 l to EG Mx V 


:dminiſtrator's hands, and aſſigns breach in not paying 
that debt. And upon a demurrer to this application, the 
plaintiff had judgment. But it was reverſed in the ex- 


chequer chamber; becauſe the breach was not within the 


meaning of the condition of that bond. Lutw. 882. 


H. 6 . Archbiſhop. of Canterbury and Mill. In 


debt upon a bond entered into by an adminiſtrator to the 
ordinary, upon taking letters of adminiſtration, the queſ- 
tion was, Whether an adminiſtrator by virtue of this 
obligation was bound to go, and give in his account in 
the ſpiritu.l court, without being cited? And by Holt 
chief juſtice, who delivered the opinion of the court, 
I. It appears by the ſtatute of Ed. 3. that an executor 
was compellable to account before tbe ordinary, and fo 


was an adminiftrator : but that the ordinary was to take 


the account as given in, and could not. oblige them to 
prove the items of it, nor ſwear to the truth of them. 


So it was if a creditor ſued in the ecclefiaſtical court; 


for he had a proper remedy at common law. But if a le- 
gatee had ſued for an account in the eccleſiaſtical court, 
the defendant before the ftatute was compellable to prove 
the whole account; for the legatee had no other remedy, 


and the ecclefiaſtical court which had a juriſdiction of le- 


gacies could not otherwiſe do right: Yet in ſuch a caſe, 


if the executor would pay him, he could not ſue farther, 


for he had right done him, and the executor was not li- 
able, but of neceffity that right might be done. 2. A 
perſon intitled to diſtribution on the 22 C. 2. is in conſe- 
quence intitled to ſue for an account as a legaice was; for 
the next of kin is a legatee by the ſtatute, and as a ſtatute- 


legatee ſhall have the ſame remedy as the other legatee 


might before the ſtatute. . The condition of an arbitra- 


tion bond was, to account when required: therefore he 


was not to account before he was legally cited, which 
could not be ex officio; and therefore the ſtatute of J. 2. 
whereby the ordinary is prohibited from citing him in ex 
officio, had really no effect at all, for the law was fo be- 


fore: But ſince the ſtatute of C. 2. the condition of ad- 


miniſtration bonds being, that he account at a day cer- 


tain, he muſt account accordingly at his peril, and that 


without citation or ſuit, and this account muſt be in 
court; and if he comes at the day, and no court is held, 
he ſhall be excuſed ; for he may 6 le he was there ready, 
and no court held. But then this account is not examin- 


able, unleſs a party intereſted comes in and controverts it. 
4 Vor. IV. Ee And 
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TMills. Account. 
And whereas by the words of the condition he is to admi- 
niſter well and truly, that ſhall be conſtrued in bringing in 
his account, and not in paying the debts of the inteſtate; 
and therefore the creditor ſhall not take an aſſignment of 
the bond and ſue it, and aſſign for breach the nonpayment 
of a debt to him, or a devaſtavit committed by the admi- 5 
niſtrator, for that would be endleſs, and the bond doth 


not extend to that. 2 Salk. 315, 316. . | I 
| and 

Form of an inventory. a 

CNV To l 

A true and perfect inventory of all the goods, chattels, tenei 
and perſonal eflate, of A B late of C in the county of the | 
and dioceſe f geoman, deceaſed, made by us whoſe A 
names are hereunto ſubſcribed, the day of =——— in land 
the year of our Lord 1 5 the / 
| ; | gran 

Tin kf 

His purſe and apparel —— [I 0: 0 meſſi 
Horſes and furniture — 2056-0. 0 1 
Horned caille ä 8 Sin 
Sheep — — r 7 woe 
* n 
Poultry | | ein to the 
Plate and other houſhe!d goods — 18. ©. 0 and f 
One leaſe of Mo. =,  90::.0:0 ſaid 2 
Rent in arrear — La: th: 7 
Corn growing at the time of his death 12. 0. 0 the — 

Hay and corn . — 8 

Ploughs and other implements of huſbandry 6.00.0 Sig) 
Delt. — —— . e 
| 9 ment, 
Total 284 5 ſcribed 
| | 3 . teſlator 

Other debis ſuppoſed to be deſperate — 25. 2 . 6 queſt, 


Debts owing by the deceaſed 250 l. 


Appraiſed by us, the day 
and year above written s 
A. B, 


C. D. 


Form 


2 —— * 6 — —_— ww —_ * — >. af oo” 


tl a> 


S 


* 


orm 


| this my laſi will: Firſt, I give and deviſe unto C D y 


00. OO VOODOO oe en. 


tlie. 


Form of a vill of lands. 


1A 


in the county of — eoman, do make 


and every my meſſuages, lands, tenements, and hereditaments, 
with the appurtenances, whereof I am ſeijed in fee, ſituate lying 
and being in —— in the county of and nw er late in the 
ſeveral tenures or occupations of = and or one of 
them, their or ane of their aſſigns, liſſees, or under tenants ; 
To have and to hold all and every the ſaid meſſuages, lands, 
tenements, and bereditaments, with the appurtenances, to him 
the ſaid C D, his heirs and aſſigns for ever. 

Alſo, I give and deviſe to my jon & B, all that my freehold 
land lying in a field calied—— field, near unto———To hold unta 
the ſaid G. for term of his life, and after his deceaſe to my 
granddaughter E B her heirs and afjigns for ever. | 

Alſo I give and deviſe unto I K. of —— all my copybold 
meſſuages, lands, tenements and hereditaments (and which I 
have ſurrendreu to the uſe of my will) ſituate lying and being 
at ——— and which now are or lately were in the ſeveral te- 
nu res or occupations of — and—or one of them, their or one of 
their -afſigns, leſſees, or under tenants: To have and to hold 
to the ſaid J. K and to the heirs of his body lawfully begatten ; 
and for default of ſuch heirs, then ta the right heirs of me the 

ſaid A B for ever, . Y 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 

the day of - in the year of our Lord 


Signed, declared, and publiſhed, 
as and for his laſt will and tefta- 
ment, in the preſence of us who ſub- 
ſcribed our names as witneſſes in the 
teflator's preſence, and at bis re- 


AB. 


Of goods, 


In the name of God, amen. 1 AB of in the county 
of =— yeoman, being mindful of my mortality, do this 5 
day of — in the year of our Lord make and publiſh 

Ee . this 


all 
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this my laßt will and teſtament in manner following : Firſt, [ 
deſire to be decently and privately buried in the churchyard be- 
longing to the pariſh in which I ſball happen to die, without any 
funeral pomp, and with as little expence as may be; and I give 
and bequeath unto the poor of the ſame pariſh the ſum of — 
to be diflr ibuted in ſuch proportions and manner as my executrix 
herein after named fhall think fit. | 

Alſo, I give and bequeath unto my eldeſi ſon J B, the ſum 


6 


I give and begucath unto my ſecond ſon W B, the ſum of 


ſum of —— | 
To be paid unto them reſpectivehh ſo ſoon as one year after my 


deceaſe ſhall be expired. 

Alſo, I do forgive unto L M the ſum of —— out of the 
principal ſum of ———— which he owes to me upon bond. 

Alſo, I give to my granddaughters A and B, children of my 
daughter C, the ſum of a piece, to be paid to them re- 
ſpectively at their reſpectius ages of twenty one years, or days 
ef marriage, which ſhall firſt happen; the ſame to be put out 
to intereſt at the diſcretion of my executrix, and the intereſl ac- 
cruing thereof to be applied to their education and maintenance 
reſpectively, until their ſaid reſpective ages or marriage. And 
in caſe either of them ſhall die before the age of twenty one years 


Alſo, I give and bequeath unto my daughter M B, the 


er marriage, then I give the ſhare of her ſo dying unto the ſur- 


vi vor of them. And if both of my ſaid granddaughters jhall 
happen to die before the attaining the age of twenty one years 
or marriage, then I give and bequeath the whole of the ſaid 
ſeveral ſums unto my daughter D, i jhe ſhall be then 
living. 

Alſo, I give to my wife E B, during her lift, the uſe 
of all my plate and houjhald goods, bed/teads, bedding, and 
other ſurniture; and aſter her deceaſe to remain to my fon 

B. ö 
: All the reſi and reſidue of my perſonal eftate- whatſoever and 
whereſorver, and of what nature kind and quality ſerver the 
Same may be, and not herein before given and diſpoſed of ( after 
payment of my debts, legacies, and funeral expences) I do give 
and begueath unto my wife E B, her executors, adminiſtrators, 
and alſigus; to and for her and their own uſe and benefit abſo- 
lutely: And T do hereby conflitute and appoint my ſaid wife 


E B, ſele executrix of this my laſt will and teflament. 
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Wills. 
In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the day and year firft abovewritten : 11 


Signed, declared, and publiſhed, 
as and for his laft will and te/ta- 
ment, in the preſence of us : 

| C. D. 
. 


Of lands and goods. 


In the name of God, amen, I AB of —— eſquire, do 
make and declare this my laſt*will and teflament in manner fol- 


lawing : DO | 
Firſt, I give and deviſe to my y2unger ſon B B, all that my 


whole freehold meſſuage and tenement, ſituate lying and being at 


— To have and to hold to my ſaid ſon B B, his heirs 
and aſſigns for ever. | 

Alſo, I give and deviſe all that my meſſuage and tenement, 
with the appurtenances, ſituate lying and being at —— unto my 
daughter C B; to have and to hold to my ſaid daughter C B, 


and her aſſigns, for and during the term of her natural life, 


without impeachment of waſte ; and from and immedzatcly af 
ter her deceaſe, I give and deviſe the ſame unte ny ſaid ſon B B, 
and the heirs of his body lawfully to be begotten; and for default 
of ſuch heirs, then to my own right heirs for ever. 

Alfo, 1 give and deviſe unto my grandſon E G, all that my 
meſſuage and tenement, with the appurtenances, ſituate lying and 
being at —, commonly called tenement ; To have and to 
held ¶ ſubject nevertheleſs to, and charged and chargeable with 
the annuity, yearly rent, or ſum of herein aſter mentioned) 
to him the ſaid E G, his heirs and aſſigns for ever: And I do 
hereby give deviſe and bequeath unto my wife EB, and her aſſigns, 
for and during the term of ber natural life one annuity or clear 


yearly rent or ſum of bo l, of lawful money of Great Britain, 


free of all taxes and other deductions, parliamentary or otber- 
wiſe, to be iſſuing and payable out of the ſaid meſſuage and tene- 
ment, and to be paid and payable by equal half yearly payments, 


of St. hael the archangel; the firſt payment thereof to be 
on ſuch of the ſame feajts, as ſhall firſt and next happen after ny 
deceaſe; and I do hereby charge and ſubje the jaid mrſſuage 


and tenement to and with the payment of the ſaid annuity, yearly 


rent, or ſum of 60 | accordingly : And my will is, that in caſe 
the ſaid annuity, or any part thereof, ſhail be behind or unpaid 


by the ſpace of twenty days next after either of the ufore/aid 
| E 


3 1 feats, 


at the feef of the annunciation of the bleſſed virgin Mary, and 
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feafls, whereon the ſame is herein before directed to be paid az 
aforeſaid (being lawfully demanded) ; that then and fo often it 


Hall and may te lawful for my ſaid wife and her offiens, to 


enter upon the ſaid premiſſes charged with the ſaid annuity as 
afereſaid, and aiftrain for be ſame, or for ſo mich thereof as 
ſhall be fo in arrear ; and the diftreſs and aiflreſſes then and 
there found, to detain and keep, until ſhe ſhall be fully paid and 
ſatisfied all ſuch arrearages, with cofts and charges in and about 
the making and keeping thereof. And in caſe the ſaid annuity, 
or any part thereof, ſhail be behind and unpaid by the ſpace of 
forty days next after any of the ſaid days of payment, whereom 
the ſame ought to be paid as aforeſaid ; that then and ſs often it 
ſhall and may be lawful for my ſaid wife and her aſſigns, into 
all and ſingular the premiſſes, charged with the ſaid annuity az 
aforeſaid, to enter; and the rents, i ues and profits thereof to 
receive and take, until ſhe be therewith and thereby, or by the 
perſon or perſons who ſhall be then intitled to the immediate poſ- 
ſellien of the premiſſes, paid and ſatisfied the ſame and every 

art thereof; .and all the arrears thereof incurred before, and 
that Hall incur during ſuch time as ſhe ſhall receive the rents i|- 
furs and profits thereof, or be intitled to 1 eceive the ſame. by vir- 
tue of ſuch entry to be made as aforeſaid, together with her 
cofts damages and expences laid out and ſuſtained, by reaſon - of 
the non payment thereof, or any part thereof. 

Alſo, , I give and deviſe unto D F al. that my meſſuage and 
tenement, with the appurtenances, which TI hald by or under a 
leaſe from „ and all my eſtate, right, title, term, and 
intere/i of and in the ſame premiſſes, with the appurtenances; 
To have and to held to him the ſaid D F, his executors admu- 
ni/trators and aſſigns, to and for his and their own uſe and be- 
Beit. | 

lle, I will and ordain, that the executor of this my lafl 
will and teſtament, or his executor or executors, for and toward; 
the performance of my ſaid teſtament, ſhall with all convenient 
ſpeed after my deceaſe, bargain ſell and alien in fee ſimple all 
thoſe my lands called —— ; for the doing, executing, and per- 
ect ſiniſhing whereof, I de by theſe preſents give to my ſaid ex- 
ecutor and his executor or executors, full fower and authority to 
grant, alien, bargain, fell, convey and aſſure all the ſame lands 
called — to any perſon or perſons and their heirs for ever in 
fee fimple, by all and every ſuch lawful ways and means in the 
law, as to my ſaid executor or his executor or executors, or to his 
or their counſel learned in the law, Hail ſeem fit or neceſſary. 

And J us hereby appaint my truſiy friend E E executor of 
this my laſt will and teſtament ; and do give unto him the ſum 

of in confideration of the pains and trouble he will have 


in the execution of this my will. 


Alſo, 
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Alſo, 1 give unto PQ —— the ſum of one hundred 
ounds. 7 
" Alſo, I give unto RS of —— the like ſum af one hundred 
uns. | b | | | 
Alſo, for the better education of my children A, B, and 
C; I ds give and diſpoſe of the tuition and tuflody of them, 
and every of them, unio my wife E G, far ſuch time as they er 
any of them reſpectively continue unmarried, and under the age 
of one ana twenty years, and my ſaid wife remains my widow 
but if my ſaid wife fall die or marry, during the ſingle life 
and noxage of any of my ſaid children, then I give the cuſtody 
and tuition of ſuch of my children, ſo being unmarried and un- 
der the age of one and twenty years at the marriage or death of, 
my wife, unto my faid executor, E. | 8 
Alſo, 1 ar hereby authorize, impower, and direct my ſaid 
exccutor and his executor or executors, from and after my de- 
ceaſe until the afereiard E & ſhall attain his age of one and 


twenty years, to manaze and imprbur the eflate and fortune of 


him the ſaid E G, by me hereby given him, for his uſe and be- 
net; and to leaſe all or ary part of his freeho!?, copyhold, or 
leaſeh:ld eftates, and to lend and place cut upon ſecurity or ſecuri- 
ties ot intereſi, or otherwiſe improve according to his or their diſ- 


cretion or diſcretions, all or any part Fe monies belonging to 


or ariſing from the ſaid ęſlates and fortune of the ſaid E G, 
and to pay unto and account with him the ſaid E G, for all ſuch 
rents, intereſts, produce and im*- voements, as ſhall ariſe from, 
or be made of, and produced by the ſaid fates, monies, and 
fortune hereby given and deviſed to him, wen he ſhall attain his 
age of twenty one years. 

And my will is, and I do heres: extrifly declare, that my 
ſaid executor, his execut9# or executors, fhail not be charged or 
chargeable with or accountable for more of the aforeſaid «monies 
and eflates, than he or they fhaill afually recetve, or fhail come 
to his or their reſpective hands by virtue of this my will, nor 
with or for any loſs which ſhall happen of the ſaid monies or eſ- 


tate hereby by me given to the ſaid E G, or of any of the afars- 


ſaid ſums to me bequeathed, or of any part of my perſonal ef= 

tale; ſ as ſuch 10% happen without bis or their wilful default 

and neglect. | | 
And alfa that it ſhall and may be lawful, for him my ſaid ex- 


ecutor, and his executor or executors, in the firſt place, out of 


the ſaid premiſes reſpetiivel;, and out of the reſidue of my per- 
ſenal eflate, io deduct and reimburſe him and themſelves reſpec- 
tively, all ſuch loſs, coſts, charges, and expences, as he or they 
ſhall ſuſtain, expend or be put unto, for or by reaſon of the per- 
formance of this my will, or the management or execution thereof 
reſpectively, or any other thing in any wife relating thereunts. 
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tb. day of in the year of our Lord 


Mills. 


And finally; all the reſt, reſidue, and remainder of all my 
eflate and effects, real and perſonal whatſoever, and whereſo- 
ever, not herein before otherwiſe effeftually diſpoſed of (after 
payment of my debts, legacies, and funeral expences, and other 
charges and deductions as aforeſaid) I do give deviſe and be- 
queath unto my eldeſt ſon A B. | 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 


AB, 


Signed, declared, and publiſhed, 
as and for his laſt will and teſta- 
ment, in the preſence of us who ſub- 


ſcribed our names as witneſſes in the 


teflator's preſence, and at his re- 
queſt : T7 


E. F. 
G. H. 


Codicil. 


Whereas I A B of —— have made and duly executed my 


laſt will and teflament in writing, bearing date now I ds 
hereby declare this preſent writing to be as a codicil to my ſaid 
will, and direct the ſame to be annexed thereto, and taken as part 
thereof: And I do hereby give and bequeath to C D of the 

um of And whereas by my ſaid will I did give and be- 
queath unto E F the ſum of —— new I do hereby revoke the ſaid 
legacy, and do give unto him the ſaid E F the ſum of —— and 


no more. In witneſs whereof I the ſaid A B have to this codi- 


cil ſet my hand and ſeal the aay of 


Signed, declared, and publiſhed, 


in the year 


as and for a codicil to be annexed to 
his laſt will and teflament, and to 


be taken as part thereof, in the pre- 
ſence of | 
C. D. 


E. F. 


Nuncupative 


C. D. 0 


pative 


Mills. 


Nuncupative will. 


The laſ will and teſtament of A B of in the county of 
— deceaſed, declared by him by word of mouth, the 
day of in the preſence of us who have hereunto ſubſcribed 
our names as witneſſes thereof. My will is, that [here inſert 
the very words]. In witneſs whereof we have hereunto ſet 
our hands the — day of —— in the year > 


EF. 
G. H. 


Precedents of long intails, and remainders, and con- 
tingencies, and limitations are here purpoſely omitted ; 
not only becauſe they are above the author's ſkill (for this 
he could have ſupplied from books of acknowledged repu- 


tation), but alſo and chiefly becauſe they ought to be drawn 
pro re nata, and by the advice of council learned in the 


law. For altho' the law favours wills, yet it is when wills 
favour the law. The common law abhors a perpetuity ; 
and the reaſon is, becauſe if one perſon might indefeiſibly 


limit his eſtate, ſo alſo might another, and conſequently by 


the ſame rule the preſent generation might diſpoſe of all the 
lands in the kingdom for ever; which would be full of in- 
tolerable inconvenience : and therefore the law interferes, 
and herein checks the vanity and pride of man, And 
whoever ſhall examine the reports of caſes adjudged in the 


high court of chancery, will obſerve that ſcarcely any 


thing creates to the courts of equity ſo much trouble, as 
long intails, vainly imagined to perpetuate names and fa- 
milies; which altho' generally drawn by the ableſt ad- 
vice, yet always meet with diſcouragement and contra- 
diction. For they are ſtruggles againſt the bent and incli- 
nation of the law: and we may add alſo, againſt the 


courſe of providence ; which from its effects and appear- 


ance, doth not ſeem to intend, that any thing here ſhould 
be perpetual. | 

Witneſſes. See Evidence. 

Wceollen; burying in. See BBurtal. 
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Searle, ti. 48. 

Seaton, i. 130. 

Selby, iv. 25. | 

Selwin v. Brown, iv. 119. 
Shackleton, ii. 155. 

Shafteſbury, earl of, v. Hannam, iv. 105. 
Shapter v. Mitchel, iii. 408. | 
Sharington v. Fleetwood, iii. 379, 
Sharpe v. Sharpe, iv. 43- 

Shelley, iv. 289. : 
Shepherd v. Shorthoſe, iv. 209. 
Sherman v. Collins, iv. 165, 
Shires v. Glaſſcock, iv. 72. 


Shirley 
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Shirley v. Underhill, i. 73, 124. 
Shorter v. Friend, iii. 205. 
Shotter v. Friend, ii. 210. 
Sibdley v. Crawley, ii. 13. 
Simpſon & K. i. 375. 

Sims v. Bennet, in. 423. 
Skidmore v. Eire, lit. 512. 
Slater v. May, iv. 227. 
Slipper v. Maſon, ii. 224. 
Smartle v. Penhallo, ii. 337. 
Smith iv. 221. 20 
v. Bingham, iv. 184. 

v. Caſen, iv. 100. 

v. Evans, iv. 68. 
V». Johnſon, iv. 131. 

v. Roocliff, iii. 436. 
———— V. Smith, iv. 163, 258. 
v. Wood, ii. 116. 
. Wyat, iii. 376. 
Smych v. Clerk, i. 162. 

Snell v. Dee, iv. 159. 
Snelſon v. Corbet, iv. 250. 
Snowden v. Herring, i. 381. 
Snowling v. Nurſey, ii. 406. 
Soreſby v. Hollins, ii. 495. 
Southcot v. Watſon, iv. 177. 
Sparrow v. Hardcaſtle, iv. 176. 
Spencer, iv. 150. 

Spratt v. Nicholſon, ii. 202. 
Squibb v. Wynne, iv. 360. 
Staggers v. Welby, iv. 298. 
Stainhoe v. Owen, i. 124, 258. 
Stampe, i. 369. 

Stanley v. Stanley, iv. 363. 
Stapleton v. Sherrard, iv. 375,387. 
Starkie v. Berton, i. 379. 
Stephens v. Berry, i. 406. 
Stephenſon v. Hill, iii. 398. 
— — Wood, i. 56. 
Stephenton v. Gardiner, iv. 53. 
Stirling v. Lydiard, iv. 66. | 
Stockwell v. Terry, iii. 372, 292. 
Stodden v. Harvey, iv. 195. 
Stoke v. Sykes, i. 132, 135. 
Stone v. Fowler, ii. 121. 
Stonehouſe v. Evelyn, iv. 69. 
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Stoniwell, y. 97. 


Stoughton v. Reynolds, iv. 8. 
Strachey & Francis, i. 320. 
Strange, lord, v. Truſſel, i. 363. 
Strickland v. Hudfon, iv. 309. 
Stroud V. Hoſkins, ll. 14. 
Strutville, iii. 106. 

Stubbs v. Stubbs, iv. . 250. 
Stutter v. Freſton, i. 372. 
Styrrop v. Stoakes, i. 380. 
Sutton, i. 267, 270. 

Sutton Colfeld, i. 288. 
Swetnam v. Archer, ili, 214. 


Swinfen v. Digby, iii. 434, 453- 
Syms v. Selwood, ii. 370. 


N 
Tabor v. Grover, iv. 276. 


Talbot & Attorney general, i. 438. 
v. May, iii. 473. 


| Tamworth ſchool, governor of, & ene ii. 202. 
Tarrant v. Haxby, iii. 67. | 


v. Mawr, ii. 123. 

Taylor v. Brown, ii. 369. 

v. Kenrick, i. 332. 

v. Allen, iv. 112. 

v. Jones, iv. 271. | 
Teſhmaker v. Edmington hundred, i ii. 382. 


Tey v. Cox, ii. 14. 


Thame, churchwardens of, iii. 320. | 
Theaker, i. 115. 

Theed & K. ii. 229. 

Thomas v. Butler, iv. 225. 

y.. Holes . 427 
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Tilburgh v. Barbut, iv. 124. 
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Todd v Bp. of Carliſle, ii. 94. 
—— v. Stokes, ii. 452 
Topſal v. Ferrers, i. 246. 
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Torrent v. be ii. 506. 
Townſhend v. Ives, iv. 197. 

v. Thorpe, iii. 67. 
Tracey, i. 243. 

Trafford v. Berridge, iv. 149. 
Trebec v. Keith, ii. 178. 
Trelawney v. bp. of Wincheſter, i ii. . 
Trevor, il. 43. 

Trimmer v. ackſon, iv. 116, 134. 
Tucker v. Towell, iv. 26. 
Tuffnell v. Page, iv. 73. 

Turner v. Andrews, i. 46. 

| & K. ii. 185. 

v. Vanſgal, iv. 184. 
Turther, ii. 268. 

Turwin-v. Gibſon, iv. 292. 
T'wiſleton v. King, iii. 265. 

Twitty & Q. i. 376. 

Tyte v. Willis, iv. 124 
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Verhorn v. Brewin, iv. 97. 
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Upwell v. Halſey, iv. 145. 
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| 8 Bagſhaw, i. 381. 
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Walſam v. Skinner, iv. 378. 
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Warner, 1. 371. 

Waters v. Ebral, iv. 108. 


| Wats v. Crooke, iv. 357. 


Webb v. Batchelor, iii. 191. 
rv. Cook, ii. 122. 


u. Hartfell, ii. 234. 


——— v. Herring, iv. 124. 
v». Warner, iii. 427. 
— v. Webb, iv. 157. 
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White v. Lowgher, i. 403. 
Whitehall v. Offley, iii. 410. 


Wiche, i. 249, 343- 
Igmore, ii. 429. 


Wilcocks v. Bradell, i. 402. 
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v. Wilcocks, iv. 378. 
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Wilſon v. Bp. of Carliſle, iii. 458. 
v. Carter, ii. 333. 
v. Fielding, iv. 280. 
v. Greaves, i. 362. 
Wfacbelles, earl of, v. Norcliff, iv. 108. 
Wincheſter, Bp of, iii. 210. 
— „Marquis of, iv. 45. 
Wingate v. Fitch, iv. 345. 
Wolfe v. Heyden, iv. 216. 
Wood, i. 211. 

v. Birch, ii. 67. | 
Woodcock v. Smith, i. 164. 
Wood ford v. Croſſe, ili. 410. 
Woodroffe v. Wickworth, iv. 349. 
Woodward v. _ OX, ii. 44. 
| v. Makepeace, i. 350, 352, 391. 
| Woolſton & K. iii. 203, oy 83 2 
8 Worlick v. Pollet, iv. 95. 
Worſley v. Johnſon, iv. 127. 
Wortley v. Watkinſon, ii. 406. 
| ' Worts v. Clyſton, iii. 213. 
| Wright v. Walthoe, iv. 94. 
| Wych & K. ii. 185. 
| | Wyndham v. Chetwynd, iv. 79. 
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Yielding v. Fay, in. 456. 

York, archbiſhop of, v. Duke of Newcaftle, iii. 407. 
„ archbiſhop of, v. Stapleton, iii. 392. iv. *. - 
Young v. F 8 85 ii. 344. 


5 ä Yeoman v. Bradſhaw, iv. 182. | 25 
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A TABLE of the 3 or acts by par- 
liament ; ſpecifying the titles under which 


they are inſerted. 


HEN. III. 


5. biſhops. 
c. 13. advowſon. 

c. 14. privileges and reſtraints of the clergy. 

c. 18. wills. 

c. 36. mortmain. 

c. 2. wills. 

c. 9. baſtards. 

c. 10. privileges and reſtraints of the ene 
c. 12. ad vowſon. 
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28. biſhops. 
Ep w. I. 
; Ede, 8 benefir- of . 
3 Ed. 1. c. 5. cathedrals, 
1. c. 13. rape. 
c. 21. biſhops. 
c. 28. advowſon. 
c. 51, advowſon. 
ſt. 3. c. 5. bigamy. 
c. 4. glebe lands. 


ſt. 2. church. mortmain. 
ſt. 1. c. 5. advowſon. indicavit. uſurpation. 


I, 
; 
I. 
I, 
I. 
I. 
I, 
„1. 
1. 
1. 
1. 
I, 
1. 
1. 
1. 


ſt. 1. c. 19. wills. 

ſt. 1. c. 23. wills. 

ſt. 1. c. 30. advowſon. 

ſt. 1. c. 32. mortmain. 

ſt. 1. c. 34. lewdneſs, marriage. rape. 
ſt. 1. c. 41. glebe lands. 

|. 1. c. 49. advowſon. 

{t. 2. c. 6. church. 


1. ſt. 4. church. defamation. lewdneſs. mortuary, 
penance. penſton. perjury. privileges and 
reſtraints of the clergy. prohibition. 
tithes, 

. I, conſultation. 

. 1. it. 1. advowſon, 

. 1. biſhops. 

« 1, |, 2. church. | 

Geg 2a - Epw. 


A TABLE of the ſtatutes or acts of parliament, 


Epw. II. 

9 Ed. 2. ſt. 1. c. 1. tithes, 

9 Ed. 2. ſt, 1. c. 2. advowſon, penance, | 

9 Ed. 2. ſt. 1. c. 3. penance. privileges and reſtraints 
of the clergy. 

9 Ed. 2. ſt. 1. c. 4. defamation, 

9 Ed. 2. ft. 1. c. 5. tithes, 

9 Ed. 2. ſt. 1. c. 6. courts. 

9 Ed. 2. ſt. 1. c. 8. privileges and reſtraints of the clergy, 

reſidence, 

9 Ed. 2. ft. 1. c. 9. privileges and reftraints of the clergy, 

9 Ed. 2. ſt. 1. c. 12. excommunication. _ 

9 Ed. 2. ft. 1. c. 13. benefice. 

9 Ed. 2. ft. 1. c. 14. cathedrals, 

12 Ed. 2. ſt. 1. c. 4; advowſon, 

17 Ed. 2. ft. 1. c. 8. lapſe, 

17 Ed. 2. ſt. 1. c. 14. biſhops. ; 

17 Ed. 2. ſt. 1. c. 15. advowſon. 

17 Ed. 2. it. 3. monaſteries, 


1 Ed. 


Epw. III. 
3. it. 2. c. 2. biſhops. 


1 Ed, 3. ſt. 2. c. 10. privileges and reſtraints of the clergy 


1 Ed, 3. ſt. 2. c. 11. defamation. tithes, 
4 Ed. 3. c. 7. wills. 

9 Ed. 3. ſt. 1. c. 3. wills. 

14 Ed. 3. ſt. 1. c. 16. advowſon. 

14 Ed. 3. ſt. 1. c. 17. juris utrum. 
14 Ed. 3. ſt. 4. c. 4. biſhops. 

14 Ed. 3. ſt. 4. c. 3. biſhops. 

14 Ed. 3. ſt. 4. c. 5. biſhops. 

18 Ed. 3. ſt. 3. c. 2. bigamy 

18 Ed. 3. ſt. 3. c. 3. mortmais. 

18 Ed. 3. it. 3. c. 6. wills, 

18 Ed. 3. ſt. 3. c. 7. tithes. 

25 Ed. 3. ſt. 2. baſtards, 

25 Ed. 3. ſt. 3. ©. 1. benefice 

25 Ed. 3. ſt. 3. c. 3. benefice. 

25 Ed. 3. ſt. 3. c. 4. benefit of clergy. 
25 Ed. 3. ft. 3. c. 6. biſhops. 

25 Ed. 3. ſt. 3. 6.7. lapſe. 
25 Ed. 3. ſt. 3. c. 8. avoidance, 

25 £d..3. ft. 3. e. 9. fees. 
25 Ed. 3. it. 5. c. 2. biſhops 

25 Ed. 3. ft, 5. c. 5. wills ; 


25 Ed, 


„ hag 


ment, 


traints 


lerpy, 
-lergy. 
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Ed. 3. ſt. 5. c. 22. poper 
p Ed. 4 |. 6. biſhops. 26A 
27 Ed. 3. c. 1. courts. popery. 
31 Ed. 3. ft. 1. c. 4. wills. 
31 Ed. 3. ſt. 1. c. 11. wills. 
38 Ed. 3. ſt. 2. popery. 
45 Ed. 3. „ 4 M- --.- 
50 Ed. 3. c. 4. conſultation. 
$0 Ed. 3. c. 5. church, privileges and reſtraints of the 
| clergy. 
Ric. II. 
1 R. 2. c. 13. tithes. 
1 R. 2. c. 14. tithes. | 
1 R. 2. c. 15. church. privileges and tefieaiiits of the 
clergy. 
2 R. 2. ſt. 1. c. 5. biſhops. 
3 R. 2 c. 3. popery. ä 
6 R. 2. c. 6. rape. 
7 R. 2. c. 12. popery. 
12 R. 2. c. 11. biſhops. 
12 R. 2. e. 15. popery. 
13 R. 2. ſt. 1. c. 1. benefice. pr | 
13 R. 2. |. 1. c. 13. privileges and reftraints of the 
clergy. 
13 R. 2. ſt. 2. c. 2. popery. 
13 R. 2. ſt. 2. c. 3. popery. 
15 R. 2. c. 5. church. mottmain. 
15 R. 2. c. 6. appropriation. 
16 R. 2. e. 1 courts. popery. ſupremacy. 
| Hex. IV. 
2 H. 4. c. 4. tithes. 
2 H. 4. c. 15. oaths. 
4H. 4. c. 2. benefit of clergy. 
4H. 4. c. 12. appropriation. curates. 
4H. 4. c. 22. benefice. 
Io HEN. V. 
H. 5. c. 1. hoſpitals. 
2 H. 5. c. 3. libel. 
: Hen. VI. 
H. 6. c. 1. convocation. 
H. 6. c. 11. baſtards. 
H. 6. e. 


5. . Lord's 6 


8 3 Ric, III. 
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Ric. III. 
I R. 3: c. 9. colleges. 
| Hen. VII. 


1 H. 7. c. 4. lewdnels. marriage privileges and. re. 


 firaints of the clergy. 
3 H. 7. c. 2. rape. 


4 H. 7. c. 13. benefit of clergy. ordination. 

455 HEN. VIII. 

3 H. 8. c. 11. colleges. phyſicians, 
14 & 15 H. 8. c. 2. colleges. 
14 & 15 H. 8. c. 5. colleges. phyſicians. plurality, 
14 & 15 H. 8. c. 8. marriage. | 8 
21 H. 8. c. 4. wills. 
21 H. 8. c. 5. wills. 
21 H. 8. c. 6. mortuary. 
21 H. 8. c. 13. colleges. ordination. plurality. privileges 

| and reſtraints of the clergy. reſidence, 

23 H.8. c. 1. benefit of clergy. | 
23 H. 8. c. 9. citation. wills. 


8. 
8. 
8 
8 
8 
8 
23 H. 4 Cc. 10. mortmain 
popery. . ſynod. 
8 
8 
8 
8 
8 


25 H. 8. c. 6. buggery. 

25 H. 8. c. 14. oaths. 

25 H. 8. c. 15. colleges. 

25 H. 8. c. 16. reſidence. 

25 H. 8. c. 19. appeal. arches. convocation. wake pe. 

| culiar, 

25 H. 8. c. 20. biſhops, firſt fruits and tenths, 8 

25 H. 8. c. 21. biſhops. courts. diſpenſation. marriage. 
: peculiar. popery. ſupremacy. 

25 H. 8. c. 22. marriage, 

26 H. 8. c. 1. appeal. popery. ſupremacy. | 

26 H. 8. c. 3. benefice, cathedrals. firſt fruits and tenths. 

reſignation. popery. 

26 H. 8. c. 14. biſhops. 

26 H. 8. c. 15. mortuary. wills. 

26 H. 8. c. 17. firſt fruits and tenths. 

27 H. 8. c. 8. firſt fruits and tenths. 

27 H. 8. c. 10. wills. | 

27 H. 8. c. 20. tithes, 

27 H. 8. c. 26, wills, 
27 H. 8. c. 28. monaſteries. 

28 H 4 C. 7. marriage. 


glebe lands. vacation, wills. 


4 | 28 U. 


. C. I2. appeal. archdeacon. convocation. courts, 


c. 11. benefice. deans and chapters. rl fruits 


ment, 


and re. 


ty. 


1vileges 
lence, 


courts, 


1s, pe. 


rriane 


tenths, 


fruits, 


28 U. 
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28 H. 8. c. 13. reſidence. 


28 H. 8. c. 16. popery. 
31 H. 8. c. 3. wills. 
31 H. 8. c. 9. cathedrals. 
31 H. 8. c. 10. biſhops. 
31 H. 8. c. 13. monaſteries, peculiar. tithes, 
31 H. 8. c. 14. marriage. 
32 H. 8. c. 1. wills. 
32 H. 8. c. 2. advowſon, 
32 H. 8. c. 7. tithes. 
32 H. 8. c. 10. marriage. 
32 H. 8. c. 16, colleges... 
32 H. 8. c. 24. monaſteries. 
32 H. 8. c. 28. leaſes. 
32 H. 8. c. 37. wills. 
32 H. 8. c. 38. marriage. | 
33H 8. c. 27. colleges. deans and chest eaſes. 
33 H. 8. c. 28. reſidence. 
33 H. 8. c. 31. biſhops. | 
34 & 35 H. 8. c. 2, firſt fruits and tenths. _ 
34 & 35 H. 8. c. 5. wills. 
34 & 35 H.8. c. 8. phyſicians. 
34 & 35 H. 8. c. 14. benefit of clergy. 
34 & 35 H. 8. c. 19. penſion. 
4 & 35 H. 8. c. 21. deans and chapters. 
4 & 35 H. 8. c. 26. wills. 
5 H. 8. c. 3. popery, ſupremacy, 
7 H. 8. c. 4. monaſteries. 
7 H. 8. c. 12. tithes. 
7 H. 8. c. 17. courts. marriage. 
7 H. 8. c. 21. union. 


| Epw. VI. 

x £d-6, e. F- | Lord's ſupper. 

1 Ed. 6. c. 2. biſhops. wills. 

1 Ed. 6. c. 12. bigamy. marriage. ſupremacy. 

1 Ed. 6. c. 14. chantry. monaſteries. ſtipendiary priefts. 
2 & 3 Ed. 6. c. 1. chapel. publick worſhip 

2 & 3 Ed. 6. c. 13. bruera, excommunication. offer- 
| . Ings. tithes. 


2 & 3 Ed 6. c. 19. holidays. 

2 & 3 £4. 6. c. firſt fruits and tenths. 

2 & 3 Ed. 6. c. 21. marriage. 

2 & 3 Ed. 6. e marriage. 

3& 4 Ed 6. E. 10. biſhops. colleges. images. ordina- 
| tion. popery. publick worſhip. ' 

5&6 Ed. 6. c. 1. biſhops. ordination. * worſhip. 

5 & 6 Ed. 6. c. 3. holidays. 


Gg 4 | 5&6 


A Tan x of the ftatutes or acts of parliament. 


Ed. 6. c. 4. church. 

Ed. 6. c. 12. marriage. 

Ed. 6. c. 16. courts. 

Ed. 6. c. 20. uſury. 

, C, 4. firſt fruits and tenths. 
. C. 5. colleges. 


MARY. 


1 Mar, ſeſſ. 1. c. 1. ſupremacy. 
x Mar. ſeſſ. 2. c. 1. marriage. 
x Mar. ſeſſ. 2. c. 2. marriage. 
1 Mar. ſeſſ. 2. c. 3. publick worſhip. 
1 Mar. ſeſſ. 2. c. 5. advowſon. 
1 Mar. ſeſſ. 3. c. 9. cathedrals. 
1 & 2 P. & M. c. 8. marriage. 
4 & 5 P. & M. c. 8. rape. 


En. $f 

1 El, c. 1. appeal. benefice. colleges, curates. donative. 
hereſy. marriage, oaths. ordination. popery. 
ſchools. ſupremacy. 

1 El. c. 2. chapel. church. diſſenters. holidays. popery. 
publick worſhip. 

1 El. c. 3. biſhops, 

1 El. c. 4. colleges. firſt fruits and tenths. 


9. advowſon. courts, firſt Fruits and tenths, 


leaſes. 
1 El. c. 22. cathedrals, 
5 El. c. 1. diflenters; popery. {clools. ſupremacy 
5 El. c. 5. holidays. 
5 El. c. 9. perjury. 
5 El. c. 23. excommunication:; 
5 El. c. 28. publick worſhip. 


8 El. c. 1. biſhops. ordination. 


13 El. c. 2. diſpenſation. popery. 

13 El. c. 4. firſt fruits and tenths. 

13 El. c. 5. mortuaries. wills. 
13 El. c. 8. uſury. 

13 El. c. 10. advowſon. appropriation. colleges. courts. 


dilapidations. glebe lands. leaſes. plurality. 


13 El. c. 12. articles. benefices. curates. deans and 


chapters. diſſenters. donative. ordination. 
ſinecure. 


13 El. c. 20. curates. leaſes. plurality. reſidence. 
13 El. c. 29. colleges. 

14 El. c. 7. firſt fruits and tenths. 

14 El. c. II. dilapidations. leaſes. 


18 El. 
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18 El. c. 3. baſtards. 3 
18 El. c. 6. colleges. leaſes. 
18 El. c. 75 benefit of clergy, purgation. tape. 


1 leaſes. 

18 „. 15 colleges. 

23 El. c. 1. chapel. diſſenters. popery. publick worſhip. 
5 ſchools. 

27 El. c. 2. popery. 

27 El. c. 3. firſt fruits and 3 

27 El. c. 11. holidays. 

29 El. c. 6. diflenters. popery. | 

31 El. c., 6. benefice, cathedrals. collepes. . 


hoſpitais. ordination. publick worthip. re- 
ſignation. fimony, 

35 El. c. 1. church. diſſenters. 

35 El. c. 2. church. popery. 

35 El. c. 3. deans and chapters. 

35 El. c. 7. colleges. holidays. 


39 El. c. 5. hoſpitals. 

39 El. c. 9. rape. 

43 El. c. 2. churchwardens. hoſpitals. ſchools. 

43 El. c. 4. charitable uſes. colleges. hoſpitals, ſchools. 
43 El. c. 8. wills. 


43 El. C. 9. leaſes. 


Jants I. 
11 82 leaſes. 
1 J. c. 4. popery. publick 888 ſchools. 
1 J. c. 9. colleges. drunkenneſs. 
10 c. 11. polygamy. 
J. c. 22. Lord? s day, 
c. 25. marriage. 
3 c. 1. holidays. 
J. c. 4. diſſeaters. popery., publick worſhip. 


popery proctor. publick e 
Cc. 21. profaneneſs. 
e. 4. "ti drunkenneſs. 
155 4. baſtards. lewdnefs. popery. 
c. 5. churchwardens, 
c. 6, popery. 
c. 10. drunkenneſs, 


J. 

J. 
J. 
J. 
* 
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c. 1. hoſpitals, 

c. 3. colieges. 

c. 4. diſienters. popery. 
c. 7. drunkenneſs. 

c. 12. churchwardens. 
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c. 5. advocate. baptiſm. burial. colleges, diſſenters. 
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c. 16. defamation. 

— © 17. wry. 

c. 27. baſtards. 

. c. 28. church. popery. 


Es CHARLES I. 
c. I. Lord's day. 
c. 4. drunkenneſs. 
c. 1. Lord's day. 
C. 2, popery. 
c. 3. churchwardens. 
c. 4. baſtards. 
C. c. 11. church. hereſy. 
C. c. 19. churchwardens, 
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CHARLES II. 


e. 13. uſury. 

12 C. 2. c. 14. holidays. 

12 C. 2. c. 24. wills. 

12 C. 2. c. 25. wills. 

12 C. 2. c. 30. holidays. 

13 C. 2. ſt. 1. c. 12, oaths. purgation, 3 

13 C. 2. ſt. 2. c. 1. diſſenters. popery. | 

13K 14 C. 2. c. 1. diſſenters. 

13 & 14 C. 2. c. 4. archdeacon. 3 binefice, bi 
ſhops. cathedrals. church. colleges, 
curates. difſenters. donative. lecturer. 
ordination. publick worſhip, 1 


13 & 14 C. 2. c. 12. baſtards. lewdneſs. 

13 & 14 C. 2. c. 39. colleges. tb f 

15 C. 2. c. 6. benefice. curates. donative. lecturer. püb⸗ 
lick worſhip. 

17 C. 2. c. 2. diſſenters. ſchools. 

17 C. 2. c. 3. appropriation. mortmain. union. 

17 C. 2. c. 8. wills. e 

22 C. 2. c. 1. diſſenters. 

22 C. 2. c. 8. churchwardens. 

22 & 23 C. 2. c. 10. wills. 

22 K 23 C. 2. c. 15. tithes. 

25 C. 2. c. 2. colleges. diſſenters. oaths. popery. wills. 

29 C. 2. c. 3. benefice. leaſes, wills. > 

29 C. 2. c. 7. Lord's day. , 

29 C. 2. c.8. appropriation. PAR 

29 C. 2. c. 9. hereſy. 

30 C. 2. ſt. 1. c. 3. burial, church, regiſter book. 


wills. | 
30 . 2. 


ent. 
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30 C. 2. ſt. 1. c. 7. wills. 

30 C. 2. ſt. 2. c. 1. diſſenters. oaths. popery. 
32 C. . „ bariat. * 
32 C. 2. c. 2. churchwardens. 


James II. 
1 wills. 


Wir. III. % 
1 W. ſeſſ. 1. c. 6. church of England. ſupremacy. 


1 W. ſeſſ. 1. c. 8. benefice. colleges. curates. donative. 
ordination, popery JEN worlhip. 
ſupremacy. 

1 W. ſeſſ. 1. c. 9. popery. 

1 W. ſeſſ. 1. c. 15. popery. 

1 W.-fefl. 1. c. 16. = 

1 W. ſeſſ. 1. c. 17. popery. N 

W. ſeſſ. 1. c. 18. articles. cherche diſſenters. 
holidays. oaths. popery. publick 
| worſhip. ſchools. 

. ſeil. 1. c. 26. plurality. popery. reſidence. 


macy. 
. 9 benefit of clergy. 
. C. 14. wills. 

c. 2. wills. 

c. 12. union. 

W. c. 20. wills. 

c. 24. wills. 

1. marriage. ſtamps, 
. churchwardens. 

. C. 6. marriage. 

. biſhops. 

. 6. offerings. tithes. 
7 popery. 

. tithes, 

. marriage. 
. colleges. ſchools. mortmain. 
. wills. 

. prohibition. tithes. 

CE 23 ſtamps. 

9 & 10 W. c. 27. churchwardens. 

9 & 10 W. c. 32. profaneneſs. wills, 

10 & II W. c. 16. wills. 

10 & II W. c. 23. churchwardens. 

Lo & 11 W. c. 24. Lord's day 

II & 12 W. c. 4 popery. ſchools, 
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ſeſſ. 2. c. 2. mortmain. plurality. popery. e. | 
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| 11 & 12 W. C. 15. colleges, | 


II & 12 W. c. 16. tithes. _ 

II & 12 W. c. 21. Lord's day. 

12 & 13 W. c. 2. church of ngland. 
ee. Ir. colleges. | 


ANNE. 


1 An. ſt. 1. c. 30. jews. 
2 & 3 An. c. 4. 7 

2 & 3 An. c. F. wills. 

2 & 3 An. c. 11. firſt fruits and tenths. mortmain. 
4 An. c. 14. briefs. 

4 An. c. 16. wills. 

5 An. c. 5. church of England. 

5 An. c. 6. benefit of clergy. 

5 An. c. 8. popery. ſupremacy. 

5 An. c. 9. Lord's day. 

5 An. c. 18. wills. 

5 An. c: 24. firſt fruits and welthey 

6 An. c. 21. cathedrals. | 
6 An. c. 27. firſt fruits and tenths. 

6 An. c. 31. churchwardens. | 

6 An. c. 35. wills. 

7 An. c. 14. library. 
7 An. c. 18. advowſon. uſurpation. 
7 An. c. 19. wills. | 

7 An. C. 20, wills. 

8 An. c. 19. colleges. 


9 An. c. 5. colleges. 
9 An. c. 10. colleges. wills. 


9 An. c. 23. colleges. Lord's day. 
10 An. c. 2. diſſenters. 

10 An. c. 7. diſſenters. 
10 An. c. II. veſtry. 

10 An. c. 19. marriage. 
12 An. ſt. 1. c. 4. appropriation. 
12 An, ft. 2. c. 6. mortuary, 


12 An. ſt. 2. c. 9. ſtamps. 
12 An. ft. 2. c. 12. advowſon. curates. ordination. tho 


mony. 


12 An. ſt. 2. c. 14. popery. 
12 An. ſt. 2. c. 16. _ 
12 An, ſt. 2, c. 18, publick worſhip, 


Geo. I. 


|. 2. c. 5. diſſenters. * worſhip. 
. K, 2. c. 6. tithes, 
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1G. ft. 2. c. 10. curates. donative. firſt fruits and 
tenths, leaſes. peculiar. 

1 G. ſt. 2. c. 13. benefice. colleges. curates. donative. 
oaths. popery. wills. 

„ 50. popery. | 

. it, 2. c. 55. popery. 

10. firſt fruits and tenths. 

. 18. popery. 

. 11. benefit of clergy. 

. 4. diſſenters. 

27. wills. 

6. oaths. 

4. oaths. 

18. wills, 
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Geo. II. 


. ©. 29. colleges. 

c. 31. colleges, 

c. 28, leaſes, 

c. 18. colleges. proctor. 

c. 31. baſtards. | 

c. 10. colleges. 

. c. 6. wills. 

c. 23. churchwardens, colleges, 

c. 26. benehce, colleges. curates, donative. 
oaths, popery, . 

2. c. 36. colleges. firſt fruits and tenths. hoſpi- 

tals. mortmain. ſchools, wills, 
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2. c. 19. colleges. 

2. c. 17. popery. 

2. c. 19. tithes. vacation. wills. 
12 G. 2. c. 29. churchwardens. 
14G. 2. c. 20. wills. 

17 G. 2. c. 3. publick worſhip. 

17 G. 2. c. 37. church. pariſh. 
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17 G. 2. c. 38. wills. 
17 G. 2. c. 40. colleges. 
18 G. 2. c. 20. colleges. 
19 G. 2. c. 21. publick worſhip. ſwearing. 
19 G. 2. c. 38. diſſenters. | 
20 G. 2. c. 3. colleges. 
20 G. 2. c. 48. oaths. 
20 G. 2. c. 52. advowſon. buggery. church, dilapida- 
tions. pardon. ſimony. 
21 G. 2. c. 34. diſſenters. | 
22 G. 2. c 30. diſſenters. 
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22 G. 2. c. 33. buggery. drunkenneſs. lewdneſs. pto- 
faneneſs. ſwearing. 

22. G. 2. c. 44. colleges. | 

22 G. 2. c. 46. diſſenters. oaths. | 

23 3. 2. c. 28. benefice. curates. donative. 

24 G. 2. c. 23. kalendar. 

24G. 2 c. 48. advowſon. 

25 G. 2. c. 4. Wills. 

25 G. 2. c. 6. wills 

25 G. 2. c. 30. kalendar. 

T f 

26 G. 2. c. 33. church. diſpenſation. diſſenters. pop. 
tals. marriage. popery. regiſter book. 
ſurrogate. | 3 

26 G. 2. c. 34. kalendar. wills. 

2 C. 20. tithes. . 

28 G. 2. c. 6. mortuary. 

28 G. 2. c. 10. popery. 

28 G. 2. c. 24. oaths. 

29 G. 2. c. 31. leaſes. wills. 

o G. 2. c. 19. colleges, fees. ſtamps. 

o G. 2. c. 25. churchwardens. diſſenters. 

31 G. 2. c. 10. wills. | 

31 G. 2. c. 12. tithes. 

31 G. 2. c. 21. popery. 

31 G. 2. c. 29. colleges, 

32 G. 2. c. 19. colleges, 8 

32 G. 2. c. 28. burial. 

32 G. 2. c. 33. colleges. 8 

32 G. 2. c. 35. ſtamps. | „„ 

Geo, III. 

3 G. 3. c. 8. colleges, 

3 G. 3. c. 11. colleges. 

5 G. 3. c. 17. leaſes. 

6 G. 3. c. 53. oaths. 

11 G. 3. c. 19. colleges. 

13 G. 3. c. 78. churchwardens. 

18 G. 3. c. 66. popery. 

19 G. 3. c. 44. diſſenters. ſchoolmaſters. 
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A TABLE of the principal matters. 
| Le 


BOE, who, i. 1. 
Abbels, ii. 473. 
Abbey; number of religious houſes in this kingdom, 
li. 83. . | | 
Abbes Aude how far exempted from tithes, iii. 381. 
Abepance, what, 1. 1. | ; | 
Abjuration, in caſe of ſanctuary, i. 364. in caſe of re- 
cuſancy, i. 365. ii. 147. form and manner of abjuring 
the realm, iii. 165, oath of abjuration, iii. 12, 16. 


Abſolution, form thereof, whether it may be pronounced 


by a deacon, ili. 43. 
Acoipth, who, i. 2. 5 
Aco2ns, how tithable, iii. 454. 


Adminiſtration, of inteſtates effects ; power of the or- 


dinary in granting adminiſtration, iv. 216. ordinary 
may be compelled thereto, 220. refuſal of adminiſtra- 
tion. 223. to whom to be granted, 223. to the widow 
or next of kin, 223. to the huſband of the wife's ef- 
feats, 224. to the father or mother of their childrens 
effects, 225. to the grandmother before uncles and 
aunts, 225. to the ſon before the father, 225. half 
blood, 226. in general to the next of kindred, 226. 
in what caſe to the reſiduary legatee, or principal cre- 
ditor, 226. adminiſtration during abſence out of the 
kingdom, 227. pendente lite, 227. during the mino- 
rity of an infant executor or adminiſtrator, 227. feme 


covert adminiſtratrix, 230. adminiſtrator dying, 231. 


caſe where none will adminiſter, 231. whether the ad- 
miniſtrator may act before adminiſtration granted, 231. 
whether it may be granted out of the juriſdiction, 231! 
time for granting adminiſtration, 231. adminiſtrator's 
oath, 231. bond on granting adminiſtration, 231. fee 
for adminiſtration, 235. letters of adminiſtration al- 
lowed as evidence, 236. revoking adminiſtration, 236. 

Admiſſon, of a clerk preſented to a benefice, i. I47. 
advancement; what ſhall be deemed ſuch, to debar a 
child from taking under the ſtatute of diſtribution, 
iv. 333. what ſhall be deemed ſuch, to debar a wife or 
child from taking under the cuſtom of the city of 
London, 
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A TABLE of the principal matters. 
London, 379, or the cuſtom of the province of York, 


OO. 

Arvocate, who may be, i. 2. his admiſſion, 3. his office 
in general, 3, 4. | | 

Advowſon; foundation of the right of advowſon, i, 4, 
advowſon appendant, 5. in groſs, 6. advowſon only a 
truſt, 8. how grantable, 9. grant of a next avoidance, 
10. how inherited from the anceſtor, 11. adyowſon in 
coparceners, jointenants, and tenants in common, 12, 
in the mortgagor, 16. in tenant by curteſy, 18. in te- 

nant in dower, 18. deviſe thereof by will, 11. whether 
it is aſſets for payment of debts, i. 19. iv. 278. trial of 
the right of advowfon in the ſpiritual court by jus 
patronatus, i. 19. trial in the temporal courts, by writ 

of right of advowſon, darrein preſentment, and quare 
impedit, 25. form of the grant of an advowſon, 43. 
form of the grant of a next avoidance, 45. | 

Adulterp, puniſhment of, See Zewaneſs. 

Atianiiy, probibiting marriage, ii. 397. a cauſe of di- 
vorce, ii. 443. . 

Akter⸗eatage, tithe thereof, iii. 429. 

Afte:-mowth, whether tithable, iii. 428. 

Agiftment, tithe of, iii. 432. whether due de jure, 432. 
for what cattle, 433. by whom to be paid, 435. in 
what manner to be paid, 435. 8 

Alien priory, what, it. 477. alien clergyman, whether 
he may be admitted to a benefice, i. 130. 

Altenation of glebe lands, See Glebe Lands. 5 

Altmony, of eccleſiaſtical cognizance, ii. 450. to be al- 

lowed only whilſt the parties live ſeparate, "C021 whe- 
ther the wife may diſpoſe thereof, 451. | 

Allegiance, oath of, iii. 12, 15. | 

Alms, at funerals, occaſion thereof, iii. 20. alms cheſt 
to be in the church, i. 339. | 

Alrarage, what, i. 46, 76. | 

Anabaptiſts, laws againſt them before the act of tolera- 
tion, ii, 172. how far exempted from the penalties 
thereof by the act of toleration, 175. | 

Anabata, what, i. 47. | 

Annals, what, i. 48. 

Annaliſts, in the religious houſes, their office, ii. 474. 

Aunates, what, ii. 242. WE: | 

Anniverlaries, what, i. 48. 

Anſwer, in judicial proceedings, i. 48. 

Antiphonar, what, i. 49. 

Apcthecartes, exempted from the office of churchwar- 

den, i. 369, | | | 
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A TABLE of the principal matters. 
Apparel, of lergyraess - regulations concerning it, iii. 
191. 


Apparitoꝛ, who, i. 49. how appotnted, 49. his office and 


duty, 49. 
2. zpeal, origin of appeals + to Rome, i. 52. T's to Rome 


aboliſhed, i. 53. iii. 114. appeal to the ſeveral eccle- 


fialtical courts, i. $3. to the delegates, 55. manner of | 


obtaining a commiſfion of delegates, 57. 
Apples, how tithable, iii. 454. 
N by a feme en in nature of a will, 
49. 
appartum, inciently paid to the foreign religious houſes, 
1. 471. 


Appꝛopꝛiation, difference between appropriation and 


impropriation, TW. 1. 

Origin of the appropriation of churches, i. 60. 

Endowment of vicarages upon appropriation, i. 70. re- 
ſtrictions thereof by ſtatute, 70. endowment how 
made, 71. penſion reſerved on the endowment, 72. 
vicarage a diſtinct benefice, 72. patronage of vicarages 
how acquired, 72. vicar entitled only by endowment 
or preſcription, 73. authority of endowments, 73. 
propoſal for a general repertory of endowments, 73. 
trial of endowments, 75. endowment to be conſtrued 
favourably, 76. s 

Augmentation of vicarages, 1. 77. 

Vicarages how diſſolved, i. 83. 

Azuaebajalus, the pariſh clerk, why ſo ale iti, |. 65; 


Archbiſhop, whence ſo called, i. 174. antiquity of arch- 


biſhops i in England, 175. archbi i{hop of Canterbury, his 
pre-eminence, 176. anciently had primacy over Ireland, 
176. his ſtile and title, 177. archbiſhop of York, an- 
ciently had juriſdiction over Scotland, 177. his ſtile and 
title, 177. precedency of the archbiſhops, 178. 
Archdeacon, diviſion of dioceſes into archdeaconries, i. 175. 
archdeacon, who, 86. how Fro 88, his general 
power, 89. 
Aiches, court, i, 90. dean of the arches, ii. 107. 
Archipꝛesbpter, who, i. 91. * 
Arreit, in the church or churchyard, ho# far lawful, 


Sf 358, clergyman not to be arreſted in attending di- 


vine ſervice, iii. 183. 

Articles, the thirty- nine, eftabliſhed, i. gr. to be ſub- 
ſcribed by perſons to be ordained deacons, 94. by per- 
ſons to be ordained prieſts, 94. by perſons ad- 
mitted to benefices, 94. by the heads of colleges, 
96. by chancellors, officials, vicars general, and com- 

— IV. H h miſſaries, 
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A TAB E of the principal matters. 
miſſaries, 96, 267. by lecturers, 96. by curates to be 


licenſed, 96. ii. 59. by ſchoolmaſters, i. 96. iti. 304. 


| whether ſubſeription to all the ſaid articles is neceſſary, 
i. 94. in what ſenſe the 36th article is to be ſubſerib- 
ed unto, i. 97, 188. to be read by miniſters after in- 
duction, i. 97. penalty of Wr the ſaid "articles, 


Artie, of inquiry, for the churchwardens preſent- 


ments, i. 373. iv. 22. 
Afefſment, for the repair of the church. See Church, 


Allets, what, iv. 274. by deſcent, —in hand; ere eee 


equitable real, —perſonal ; 276. 
Afc.fe, writ of, what, i. 33, 98. 
Atterbury, Dr. his conteſt with the eren, of Carli 


ii. 94. 
3 exempted from being churchwarden, * 368. 


Audience, court of, i. 9g. 


Avoidance, by death, i. 99. by reſignation, 99. by cef. 


ſion, 99. by deprivation, $00. by act of the law, 100. 
ho tried, 100. 


Augmentation of ſmall livings by the governors of 


queen Anne's bounty. See Firſt fruits. 
Auguſtine canons, who, ii. 462. Auguſtine friers, 467. 


A, 


. | B. 


Balks & headland, whether tithable, tit. 422. 
Banns of marriage, publication thereof, ii, 417. 


Bapt'ſm, of infants, i. 101. publick baptiſin, 101. whe⸗ 


ther the name may be altered at confirmation, 103. 
ſign of the croſs, reaſon thereof, 104. private baptiſm, 
104. lay baptiſm, how far valid, 105. anciently per- 
formed by midwives, ii. 456. baptiſm of thoſe of riper 
years,. i. 107. of the children of papiſts, 108. of ne 
groes in the plantations, 108. fee for baptiſm, 109, 
Barren land, improved, when to pay tithes, iii. 378. 


Baſin, for the offertory, it. 340. 
Basket, the law patentee, his. caſe * the univerſity 


of Cambridge, i. 451. 
Baſtard: ES 

Who ſhall be deemed a baſtard, i. 110. child born 
out of lawful matrimony, 1 ro. caſe of the huſband's 
being within'the four ſeas, 110. huſband impotent, 
111. iflue of a marriage within the degrees prohibit- 
ed, 111. child born after a divorce, 111. child born 

. __out of the king's allegiance, 111. child born before 


the parents marriage, 112. mother. with child at the 
huſband's 
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ATABLE of the principal matters, 
huſband's death, marrying again before the birth, 
112. of ſuppoſititious births, 114. 5 
Trial of baſtardy, i. 117. general, by the biſhop, 
117. ſpecial, by the country, 117. 
Conſequences of Baſtardy; as to name, i. 119. to in- 
heritance, 120. baſtard dying inteſtate, who ſhall 
de intitled, iv. 223. ; 
Puniſhment of the mother and reputed father, i. 120. 
- corporal, . pecuniary, 120. murdering a baſtard 
child, 121. adminiſtring a potion to procure abor- 
tion, 122. LE | 
Beadle, of the veſtry, how appointed, iv. 8. 0 
Beans, gathered by the hand, how tithable, iii. 423. 
whether a great or ſmall tithe, 423. | 
Bees, how tithable, iii. 471. | 
Bells, with ropes, to be provided by the pariſh, i. 122, 
341, 345. at what times to be rung, 122. 
Benedidine monks, ii. 4606. 


Beneffce, what, i. 123. preſentation by whom and how 


to be made, 124. examination of the perſon preſented, 

136. refuſal of the perſon preſented, 141, admiffion, 
147. inſtitution or collation,” 148. induction, 155. 
requiſites after induction, 160. 


Benet of clergp, origin theieof, i. 166. in what caſes 


allowable, 169. 3 | 
Bentley, Dr, his caſe concerning the deprivation of his 
degrees, i. 412. his caſe againſt the biſhop of Ely, as 
viſitor of Trinity college, 426, 
Berna dine monks, ii. 461. | 
Wethiemites, an order of fryers, ii, 468. 
Bible, to be in churches, i. 341. 


'B'dding prayer, before ſermon, Tre 2593» 


Bigamp, i. 173. 


Bier, to be provided by the pariſh, i. 341. 


Biſhops : | 
Of archbiſhops & biſhops in general, i. 174. number 
of biſhops in England, 175. age of perſons to be 
made biſhops, 174. their precedency, 178. biſhop 
univerſal incumbent of the dioceſe, 175. how far one 
biſhop may act within the dioceſe of another, ii. 135. 
Form & manner of making & conſecrating archbiſhops 
& biſhops, i. 178. confirmation of biſhops elected, 
form and manner of it, 185, conſecration of biſhops, 
form and manner thereof, 188. benefices vacated on 

promotion to a biſhoprick, 191. 

Reſidence at their cathedrals, i. 192. 
Their attendance in parliament, 192. whether they 
fit there in their temporal capacity only, 195. whe- 
Hh 2 ther 
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ther they may vote in caſes of blood, 198. whe- 


ther they ſhall be tried by the lords in e 


or by a jury, 202. 
„ of the e in the time of vacation, 
204. 
* emporalties of biſhopricks in the time of vacation, 
i. 205. 
Archbiſhops juriſdiction over their provincial biſhops, | 
hp. 7 © « "RG 
Of ſuffragan biſhops, i, 225. 
Of coadjutors, i. 228. | 
431; ſphemy, how puniſhable, iii. 201. i es 
Blind man's will, iv. 54. be 
Woar, cuſtom for the parſon to keep one, iii. 457. 
Begs de tlare, a famous pluraliſt, i. 52. iii. 93. 
Wona notab! lt „ what, iv. 180. 


Wound debts, in what order of priority to be paid, iv. 


293. voluntary bond to be poſtponed, 294. 

Bond of reſignation, 8 thereof, iii. 331. form of 
the ſame, 338. 

Bonhowmes, an order of friers, ii. 468. 

Wonikace, archbiſhop, his 3 conſtitution, 1 li. 219, 


30 7, 309. 


Bocks. belonging to the church, i. 245, 246. to paro- 


chial libraries, ii. 291. copies of new books to be de- 


3 by the printer to de uſe of the public libraries, 


460. 
3 5 engliſh lands, cuſtom concerning them, iv. 


332, 399. 
Boſcage, What, i. 22 


Woun daries of parte, how to BY tried, iii. Way how to 
be aſcertained with reſpect to tithes, 481. with re ſpect 


to church rates, i. 358. 


Woeuntp of queen Anne for the augmentation of ſmall 


livings. See Fig fruits and tenths. 

B. tawling i in the church or chuchyard, i. 361. 

Bread, affiize of, within the univerſities, i. 470. 

: niefe, manner of laying the ſame, and collecting cha- 
rity thereupon, i. 229. the uſual expence of a charity 
brief, 232. the ordinary und ant of a collection there- 
upon, 232. 

Brigittines, an order of nuns, ii. 465. 


Boom, whether tithable, iii. 432. 


Wers, what, i. 232. 
Buggerp, puniſhment thereof, i. 233. 
Lutt, cuſtom for the parſon to chad one, iii. 457. 


Bull 
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3571 of the pope, what, i. 135. penalty of publiſhing : 
the ſame, 234. - | e 
Burgage te ure lands, deviſeable by will, iv. 369. 
Bucial; original of burying places, i. 234. burying in 
the church, 235. in the churchyard, 236. whether 
burial may be hindered for debt, 237. whether a per- 
ſon civiliter mortuus, or under an attaint, may be 
charged at the ſuit of his creditors, 238. what perſons 
ſhall not have chriſtian burial, 243. whether a perſon 
attainted of treaſon, dying before execution, ſhal] have 
chriſtian burial, 238. ay in woollen, 239. mi- 
niſter not to refuſe burial, 243. ringing at funerals, 
245. fee for burial, 245. funeral expences to be paid 
before other debts, 248. offence of itcaling a throud, 
249. monuments erected in churches or churchyards, 
249. popiſh burial, 251. 
Burning of: hereticks, aboliſhed, ii. 273. 


i 


FI 8 


3 . 
Calendar. See Kalendar. 
Calves, tithe of, ili. 455. 
Calummp, oath of, iii. 5. 
Cambridge. See College. ü 
Cameraitus, in the religious houſes, who, ii. 473. 
Canons: 9 3 4 

In the religious houſes, whence ſo called, ii. 462. re- 
gular, ſecular, 462. 

In cathedrals. See Deans and Chapters. l 
Cant.aria, chantry, what, i. 271. 
Canterbury, the ſeat of an archbiſhoprick, i. 176. 
Capa, one of the prieſt's veſtments, i. 251. | 


Capital offences, how far ſubjeR to the eccleſiaſtical ju- 


riſdiction, ii. 48, _ ke 

Capuchine friers, a religious order, ii. 466. 

Carmelite friars, a religious order, ii. 467. 

Catthuftane,- an order of monks, ii. 460. 

Caſula, one of the prieſts veſtments, i. 252. 

Catechiſm, children to be inſtructed therein, i. 232. 

Cathedral: origin of cathedrals, i. 253. difference be- 
tween cathedral, conventual, and collegiate churches, 
253. Cathedral churches to be in cities, 253. certain 
forteitures for the repair of * cathedrals, 254. cathedral 

. exempt from the archdeacon's juriſdiction, 254. how 

| the firſt fruits of the revenues thereof ſhall be charged, 
259. cathedral the pariſh church of the whole dioceſe, 
259. acknowledginent paid thereunto upon that ac» 

H b 3 | count, 
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count, 260. biſhop's reſidence there, 260. reſidence 


of the dean and prebendaries, 260. adminiftration of 


the holy communion there, 261. preaching, 261. lec- 
tures in cathedrals, 262. habits to be worn there, 262. 
viſitation thereof, 262. ornaments thereof to go to the 
ſucceſſor, 262. cathedrals of the new foundation, 203. 
elections in cathedrals, 254. | 
Cathed2aticuin, what, i. 264. 
Caveat, what, i. 264. how far cancluſive, 19, 264. 
Cclierarins, in the religious houſes, who, ii. 474. 
Ceil.on of a benefice, what, i. 100. 
Chalice for the communion, to be provided by the pa. 
riſh, i. 340. | | 
Chancc!, whence ſo called, i. 314. repair thereof by the 
rector, 322. ſometimes by the vicar, 322. by lay im- 
propriators, 323. whether lay impropriators can be 
compelled thereto by ſequeſtration, 323. caſe where 
there are ſeveral impropriators, 324. -bilhops diſpoſal 
of ſeats in the chancel, 333. impropriator's feat in the 
chancel, 334. vicars feat in the chancel, 334. | 
Chancelloz, who, i. 265. how to be qualified, 266. his 
power and juriſdiction, 267. the office for what term 
grantable, 269. | 
Chantery, what, i. 717. on, 
Chapel, when ſo called, i, 272. private chapel, 272. 
free chapel, 274. origin of royal free chapels; 61. 
free chapels in the religious houſes, ii. 468. chapel of 
eaſe under a mother church, 1. 275, endowment of 
chapels, 276. their dependance on the mother church, 
276. by payment of tithes and other ques, 277, by 
the inhabitants repairing at ſet times to the mother 
church, 278. by oblations there, 278. by the curate 
| fwearing obedience to the incumbent of the mother 
church, 279. by contributing to the repair of the mo- 
ther church, 280. how to be repaired, 281. how to be 
ſupplied, 281. how governed, 282. church or chapel 
how to be tried, 282. 1 
Chaplainſhip, a qualification for plurality, iii. 95. for 
non-reſidence, 280. 
Chapfer. See Deans and Chapters. | 
Charitable uſes ; commiſſion to inquire thereof, i. 283. 
the courſe of proceeding therein, 283. 
Charity briefs; the manner of laying them, i. 229: 
charges of obtaining a brief, 232. the uſual amount 
of a collection thereupon, 232, 


A 


Charles 


a. 
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Charles the firſt, his martyrdom ; See Holidays. 


the ſecond, his reſtoration ; See Holidays. 


Charter-Youſe, corruptly, whence ſo called, ii. 460. 

Chaftels, what, iv. 240. real, perſonal, 240. 

Chauntries, belonging to the religious houſes, ii. 472. 

Cheeſe, tithe of, iti. 465. | 5 

Cholible, one of the ꝑrieſt's veſtments, i. 252, 346. 

Child⸗birth; woman dying in child- birth, how to be 
diſpoſed, i. 290. 

Choꝛcpiſcopi, who, i. 226, 293. 

Chzilme, the holy oil, i. 293. 


Chziſome, what, i. 293. 


Chꝛiſtening, See Bapri/m. 
Church: 7 1 85 
Founding of churches; firſt erection thereof, i. 60. 
who may found a church, 294. the biſhop's licence 
whether neceſſary, 295. | 
Conſecration and dedication of churches, i. 60, 296. 
church to be endowed before conſecration, 296. 
canons injoining conſecration, 297. time of conſecra- 
tion, 298. form of conſecration, 298. procuration 
due upon conſecration, 307. feaſt of the dedication 
of churches, 309. | . 
Chancel; whence ſo called, i. 314. by whom to be 
repaired, 322. ſeats in the chancel, 333. 
He; whence ſo called, i. 314. a private property, 315. 
to go with the houſe, 316. | 
Churchyard ; burying therein, i. 235. fence thereof, 
3318. trees therein, 319. Bo 
Repair of churches ; anciently by the biſhops, i. 322. 
next by the rectors, 322. finally by the pariſhioners, 
2322. repair of the chancel in particular by the rector, 
322. ſometimes by the vicar, 322. by lay impro- 
priators, 323. repairing the chancel a diſcharge from 
the repair of the church, 324. repair of a chapel of 
caſe no diſcharge from the repair of the church, 324. 
churches united, how to be repaired, 326. eccleſia- 


ſtical judge ſhall cauſe the repairs to be made, 326. 


no prohibition in caſe bf repairs, 328. churchwar- 
dens duty therein, 328. manner of obtaining a fa- 

culty, where ſomething new is added, 329. 
Seats z origin of the diſtinct property therein, i. 329. of 
common right to be repaired by the pariſhioners, 330. 
uſe of the ſeats in the pariſhioners, 330. biſhops to 
diſpoſe of the ſame, 330. churchwardens power to 
diſpoſe of the ſame, 330. reparation neceſſary to make 
a title, 331, ſeat not to go to a man and his heirs, 
H h 4 „ 3 
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A T ABLE of the principal matters. 
332. ſeat may be preſcribed. for as belonging to an 
houſe, 332. and not as belonging to the land, 333. 

. biſhop's diſpoſal of ſeats in the chancel, 333. impro- 
priator's ſeat in the chance], 334. vicar's ſeat in the 

cChancel, 334. ſeats pulled down, what ſhall become 
of the materials, 335. right to ſeats where triable, 

6. | 4% . 

Ga and ornaments of the church ; ordinary's care 
therein, i. 338. churchwardens care therein, 338. 
communion table, 338. pulpit;, reading deſk ; ſur- 
plice ; font; cheſt for alms, 339. bafin for the of- 


fertory ; chalice and other veſſels for the communion; 


340. bells; bier; bible; common prayer book; 341. 
book of homilies; regiſter book; table of degrees; 
ten commendments; ſentences; monuments; 342. 
images, 344. other goods and ornaments, 345. who 
hath the property in the goods of the church, 347. 
Rate; to be made at a veſtry meeting, i. 348. a perſo- 
nal charge in reſpect of the land. 349. whether there 
ſhall be two rates, one for the fabrick, and the other 
for ornaments, 349. lands lying in another pariſh 
how to be charged, 351. how to be charged where 
the boundaries of the pariſh are not known, 358. 
tenant to be charged, and not the leſſor, 353. in 
what caſe the founder of a church may be exempted, 
353. hall of a company, whether chargeable, 354. 
manner of laying the aſſeſſment, 354. form ot the 
aſſeſſment, 355. appeal againſt the aſſeſſment, 256. 
levying the aſſeſſment, 356. h "UE $9 
Churches not to be profaned; arreſt in the church or 
churchyard, i. 358. fairs and markets, 359. tem- 
poral courts ; plays; feaſtings ; 360. muſters ; braw- 
ling ; ſtriking ; 361. drawing a weapon, 363. rob- 
bing of churches, 364. ſanctuary, 364. | 
May to the church; may be libelled for in the ſpiritual 


court, i. 365. may be ſued for in the temporal 


courts 365. SF" Sen | 
Church of England; conftitution thereof, i. 366. the 
king to be of the church of England, 366. his oath to 
maintain it, 306. penalty of, derogating therefrom, 
qurching of women; women to be veiled, i. 290. ſee 
for churching, 291. of 
Church-ſcof, what, i. 367. | 
Churchwardens, their origin, i. 368. who are exempte 
from being churchwardens, 368. chuſing churchwar- 
dens, 370. refuſing to act, 373. ordinary retuſing to 
| {wear 
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ſwear them, 374. churchwardens how far a corpora- 
tion, 377+ their preſentments, 378. to be framed on 


articles of inquiry, iv. 22. to be made upon oath, 22. 
how far it may be ſafe to preſent on common fame, 23.7 


their duty as to ſundry temporal matters. i. 378. whe- 
ther one churchwarden can releaſe, 379. how long they 
ſhall continue in their office, 379. manner of their ac- 
counting, 380. account when ſettled, final, 380. can- 
not bring an action after their office is expired, 381. 
but their ſucceſſors muſt do it, 382. yet they may be 
relieved in equity, 382. their protection by the law in 
the due execution of their office, 383. 

Church-yard, origin thereof, i. 316. fence of the und- 
yard, by whom to be repaired, 318. trees growing in 

the church-yard, Who hath the property therein, 319. 

Ciſtertians, an order of monks, 11. 461. 

Citation, what, i. 333. form thereof, 383. by whom 
to be executed, 384. in what manner to be executed, 
384. citation viis et modis, 385. eiting out of the e 

. ceſe, 386. return of the citation, 395. fee for a cita- 

tion, 397 


ome denominated from the biſhops ſees therein, i. 


Cin law, the conſtituent parts thereof, Projuce, Page 1. 

Clandeſtine marriage, void, 1 ii. 428. 

Clergy, benefit of, its origin, i. 166. in what caſes al- 
lowable, 169. 

Cle rgymen, not bound to ſerve in à temporal office, 
i11..480. not reſtrained from ſerving in a temporal of- 
fice, 180. not obliged to ſerve in war, 182. not bound 

to appear at the torn or leet, 182. not to be arreſted 
in attending divine ſervice, 183. penalty on laying 
violent hands on a clerk, 185. may have the benefit 
of clergy more than once, 186. exempted from ſerving 
on juries, 186. their ſpiritual poſſeſſions protected 
from diſtreſſes, 186, 7, 8. how far ſubje& to taxes 
and other publick charges, 187, 190. their apparel 
regulated by canon, 191. reſtrained from drunkenneſs 
and gaming, 194. how far permitted to uſe recreations, 
195. ſhall not take to farm, 195. may be deprived for 
incontinency, ii. 367. anciently prohibited to marry. 
It. 409. 

Clerk of a pariſh, See Pariſh Clerk. 

Clock, in the church, i. 345. 

Clover graſs, a great tithes, iii. 429. ſeed thereof a 
ima}l tithe, 430. 

Cluntacks, an order of monks, ii. e 
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A TABLE of the principal matters. 
Cgadjutoꝛs, to biſhops, their office and dignity, i. 228. 


to incumbents, 397. | HY 
Codicil to a will, what, iv. 96. form thereof, 424. 
Coemeterp, whence ſo called, i. 316. 
Collation to a benefice, what, i. 148. difference between 
collation and inſtitution, 148, 154. | 
Colleges, lay corporations, i: 399. charters granted to 
the univerſities-confirmed by act of parliament, 399. 
Juriſdiction where one of the parties is a member of 
the univerſity, 401. how far it extendeth to criminal 
offences, 404. extendeth not to freehold, 405. whe- 
ther the king's courts may interfere, where a viſitor 
is ſpecially appointed, 407. return of a viſitor by affi- 
davit, 426. viſitor muſt purſue his power, otherwiſe 
he will be prohibited, 426. caſe where a perfon to be 
viſited happens alſo to be viſitor, 428. where it is dif. 
puted, whether a perſon is viſitor or not, the king's 
courts are to determine it, 428. the archbiſhop's 
neral power of viſitation, 443. colleges how far af. 
fected by the ſtatutes of mortmain, 447. college leaſes, 
448. commiſſions of pious uſes extend not to colleges 
448. elections in colleges, 448. preference given to 
founder's kinſmen, 451. perſons elected, to ſubſcribe 
the declaration of conformity, 456. heads of colleges 
to ſubſcribe alſo the thirty nine articles and the book of 
common prayer, 456. and all of them to take the oaths 
and make the ſubſcriptions, as other perſons qualifying 
for offices, 457. common prayer in colleges may be 
uſed in latin, 458. common prayer before ſermons or 
lectures, 459. divine ſervice in general, 459. the holy 
communion, 459. ſurplices and hoods on ſolemn days, 
450. oaths to be taken on admiſſion to degrees, 400. 
ſtamp duties, 460. copies of new books to be delivered 
by the printers to their uſe, 460. (privilege of printing, 
460. univerſities to preſent to popiſh livings, 467. title 
for orders, 467. may grant licence to preach, 467. 
how far being converſant in the univerſity ſhall diſpenſe 
with non-refidence, 4568, what degrees are requitite 
for plurality, 469. firft fruits and tenths in colleges, 
469. phyſicians and ſurgeons, 469. juſtices of the peace 
in the univerſities, 469. affize of bread, 46g. taverns 
and alehouſes, 471. carriage of letters, 475. diſtillers 
ſetting up trades there, 476. ſoldiers ſetting up trades, 
476. perſons not free of the city or town ſelling goods 
therein, 477. exempted from purveyance, 477. ſtage 


plays not to be acted therein, 477. exempted from 
ſerving in the militia, '478. how far exempted from 


the land tax, 478, duty on houſes and windows, 479. 
- duty 
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duty on offices and penſions, 479. how far liable te 
the repair of the highways, 479. | ; 

Colonieg, wills there, iv. 185. 

Colts, tithe of, iii. 455. 

Commandeies, in the religious houfes, what, ii. 471. 

Commemdzakions, what, ii. 1. 

Commendam, what, ii. 1. reſtraints of commendam, 2. 

benefice vacated by acceptance of a biſhoprick, 2. but 
the avoidance may be prevented by a commendam, 2. 
whether a biſhop may have a commendam in his own 
dioceſe, 3. for what time a commendam may be, 5. 
how far the king's right to preſent is ſerved thereby, 6. 
continuation or renewal of a commendam, 6, refigna- 
tion of a commendam, 7. 

Commiſſary, who, ii. 7. how to be qualified, i. 266. 
his juriſdiction and power, 267. the office for what 
term grautable, 269. 


Commiiiigi of pious uſes, manner of iſſuing the ſame, 


i, 283. 


Common appurtenant, how far covered by a modus for 


tithes, iii. 392. | | | 
Common fame, preſentment thereupon, iv. 2 3. 
Common law, what, Pref. page xxi. general ſuperin- 
tendency thereof over the eccleſiaſtical juriſdiction, 
ii. 49. a 
Common praper: liturgy before the acts of uniformity, 
iii. 220. eſtabliſhment of the book of common prayer, 
220. by the act of uniformity of 2d Ed. 6th, 221. 


of the 5th Ed. 6th, 224. of the firſt of Elizabeth, 225. 


of the 13th and 14th of Charles the 2d, 227. books 


of common prayer to be provided in every pariſh, 233. 


declaration of aſſent thereto, 234. penalty of contemn- 
ing or not ufing the ſame, 238. penalty of being pre- 
ſent at any other form, 2433. 1 

Tommunion, See Lord's Supper. 

Communion table, to be in churches, i. 338, how ta 
be ordered and kept, ii. 385. 

Commutatton of penance, what, iii. 73. commutation 
money how to be diſpoſed of, 76. | 

Tompoſttion real, for tithes, what, iii. 402. | 

Concubinage, of the clergy, partly connived at in an- 
cient times, ii. 411. | | 

Confeff.on ; miniſter not to reveal things made known to 
him in confeſſion, ii, 8. | 

Confirmation, how often to be held, ii. g. at what time 
children ſhall be brought to be confirmed, g. miniſter's 


duty therein, 9. godfathers and godmothers in confirma- 
tion 
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A TABLE of the principal matters. 


tion, 10. whether the name may be altered at confirma- 


tion, 10. 5 

Conge d'cflire, what, i. 182. ii. 10. 

Conies, tithe of, iii. 468. Whether they ſhall go to the 
heir or executor, iv. 241. | | 

Coaſanguinity, prohibiting marriage, ii. 397. a cauſe 
of divorce, 443. | 

Confecration of churches, i. 295. of an archbiſhop or 


- biſhop, 187. 


 ConfiF62p court, what, ii. rr. 


Conſiitaiton, writ of, what, ii, 11. in what caſes 
grantable, 11. | 1 | 
Contentious juriſdiction, what, i. 268, 
Conventicle, See Di/enters. | | 
Conventual friers, a religious order, ii. 466. 8 
Convocation, before the conqueſt, ii. 16. after the con- 
queſt, till the reign of Edw. 1ſt, 18. fron Edw. 1ſt 
to Hen. 8th, 19. the act of ſubmiſſion of the 25 Hen. 
8th, 23. election of members, 24. their number, 24. 
two houſes, 24. privilege, 25. whether they may vote 
by proxy, 25. their general power, 25. no power to 
bind the temporalty, 26. nor againſt the law of the 
land, 26. appeal to the convocation, 26. time of their 
ſeſſion, 27. their decline, 27. 
Coparceners, who, i. 13. | 
Cope, one of the prieſt's veſtments, i. 251, 246. ii. 28. 
Cipyyold, how far deviſable by will, iv. 59. a previous 
ſurrender neceſſary, 59. | | | 


% 
* 
— 


Ccquinarius, in the religious houſes, ii. 474. 


Cozt, in what manner tithable, iii, 42 1. corn growing, 
deviſable by will, iv. 63. in what caſe it ſhall go to 
the heir, and when to the executor, 1 50, 242. 

Corodp, what, it. 28. e | 

C62p3 of a prebend, what, ii. 8r. 

Coꝛſe pꝛeſent, what, ii. 5or. EE 

Coffs; in what caſes executors and adminiſtrators ſhall 
not be liable to pay coſts, iv. 262. 

Council, general, national, provincial, dioceſan, ii. 17. 
iii. 363. N as 


Tourts; origin of the eccleſiaſtical juriſdiction in ge- 


neral, ii. 29. origin thereof in this realm in particu- 
lar, 30. at firſt conjoined with the temporal, 30. Wil- 
liam the conqueror's charter of ſeparation, 31. papal 
incroachments aſter the conqueſt, 32. oppoſed by the 
ſtatutes of proviſors, 34. aboliſhed in the reign of 
king Henry the eighth, and the king declared to te 
the fountain of juriſdiction, 36. appointment of officers 
in the eccleſiaſtical courts. 39. courts where to be kept, 
45- manner 


A TABLE of the principal matters. 


45. manner of procceding in the eccleſiaſtical courts, 
45. their ſeal of office, 46. trial of temporal incidents, 
47. concurrent juriſdiction, 47. no juriſdiction in caſes 


capital, 48. authority of their ſentence, 48. general 


ſuperintendency of the common law, 49. 
Court of arches, I. 90. 
— of audience, 1. 99. 
—Conſiſtory court, ii. 11. 
—— —— of delegates, ii. 125. 
— faculty. court, ii. 231. 


Ceurts tempogal, not to be held in the church or church- | 


yard, 1. 360. 
Crols in baptiſm, reaſon thereof, i. 104. 
Cicuche? friers, a religious order, ii. 467, 
Culdees, an order of monks, ii. 462. 
Curates; ambiguous ſignification of the n ii 52. 
lil. 42. origin of curates in chapels of eaſe, ii. 52. 
origin of perpetual curacics, i. 71. ii. 53. power of 
appointing curates, i. 281. ii. 53. form of the no- 
mination of an aſſiſtant curate, ii, 33. of a curate of 
a chapel of eaſe, 55. of a perpetual curate, 55. whe- 
ther a mandamus will lie to admit a curate, 56. li- 
cence z requiſites for obtaining it, viz. nomination, 
orders, | teſtimonial, oaths, ſubſcriptions, 58, 9. re- 
quiſites after licence obtained, viz. oath of obedience, 
declaration of aſſent to the book of common prayer, to 
the thirty nine articles, to take the oaths of allegiance, 
ſupremacy, and abjuration, 60, 63. none to ſerve more 
than one church or chapel in one day, 63. their ſalary, 
how recoverable, 64. their refidence, 66. how remoy- 
able, 65, chapels 'of eaſe and PAPA) curacies "oy 
mented, 68. 
Cuſtem, concerning tithes, what, iii. 306. 


* 


—— —— of diſtribution of inteſtates effects, iv. 368. Wich- 


in the city of London, 375. the province of Vork, 
386. the en e 411. 


4 D. , 
Dalmatica, one of the prieſt's veſtments, i. 346. ii. 70. 
Darrein pꝛcſentment, aſſi ze of, i. 26. ii. 76 iii. 260. 
Deacon, ordination of, 111. 37. 
Deaf and dumb perſon, whether he .may make a will, 
iv. 54. 
Deans and chapters: 
deans ; original of deanries, Ii. 71. feveral kinds 
of deans, 71. cathedral dean, who, 72. how ap- 
POLE 73, me ct held in commendam, 74. dean- 
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A TABLE of the principal matters. 
ry a ſine- cure, 74. whether it may be a lay office, 
74. poſſeſſions belonging to deanries. 76, dean to 
viſit the chapter, 77. dean may make a deputy, 75. 
reſidence of deans, 77. dean's eccleſiaſtical duty, 77 
profits of a deanry during the vacation, 78. 
Of chapters; chapter, what, ii. 78. chapter without 
a dean, 78. in ſome places two chapters, 78. ca- 
pacity to take or purchaſe, 78. | 
Of the ſeveral members of the chapter, in their ſole 
capacity; as canons and prebendaries : differenc be- 
tween prebend and prebendary, ii. 79. prebend, 
what, 79. canonry, what, 79. two kinds of pre- 
bendaries, 79. prebendary how appointed, 79. none 
to have two prebends in one church, 80. whether a 
prebend is a lay fee, 81. concerning their ſeparate 
_ poſſeſſions, 8 1. how to be charged to the land tax, 
81. prebend a fine-cure, 81. reſidence of preben- 
daries, 81. their courſes of preaching, 82. profits 
of a prebend during the vacation, 82. prebendary 
luaable to dilapidations, 83. | | 
Of the dean and chapter as one body aggregate; their 
incorporation, ii, 83. their dependency on the bi- 
ſhop, 83. their juriſdiction, 83. grants made to 
them, 84. how far they are guardians of the ſpiri- 
tualties, 84. preſentation of one of their own body 
to a benefice, 84. whether a ſurrender of their lands 
doth diſſolve the corporation, 84. of the deans and 
chapters of the new foundation, 88. | 
Of deans of peculiars ; without juriſdiction, ii. 107, 
without a chapter, 107. © | | 
Of rural deans; antiquity of the office, ii. 108, ap- 
portioning their diſtricts, 10g. appointment of rural 
deans, 109. their oath of office, 110; their holding 
rural chapters, 111. their attendance at the biſhop's 
viſitation, 112. their judicial and other authority, 
113, continuance in their office, 113. their diſuſe, 
114. | 
Death's part, what, in relation to the diſtribution of 
the effects of the deceaſed, iv. 3725 | 
Debts, of the deceafed, in what courſe and order to be 
paid, iv. 283. = 5 TT = 
Declaration of rights, at the revolution, iii. 253. 
Decree in equity, equal in the, courſe. of payment to a 
judgment at law, iv. 291. 8 
Dedication of churches, to ſome of the ſaints, i. 309. 
feaſt of the dedication, 309. origin of fairs thereupon. 


311. 


. 


, 


Defamation, 
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A TABLE of the principal matters 

Defamation, cognizable in the eccleſiaſtical courts, ii. 
115. not for matters temporal,” 115. not for ,matters 
ſpiritual mixt with temporal, 116. but for ſpiritual 
matters only, 116. words ſpoken of a clergyman, 119. 
words ſpoken in London, 120, in what time the ſuit 
muſt be commenced, 122. in what caſe the defendant 
may juſtify, 122. caſe where there are mutual defama- 
tions, 123. whether the huſband can releaſe the wife's 
ſuit, 123. whether he can releaſe the coſts, 123. ſen- 
tence for defamation, 124. execution of the ſentence, 
16 | 

Deer, tithe of, iii. 468. whether they go to the heir or 
executor, iv. 241. 0 

Degradation, form and manner thereof, ii. 124. 

Degrees, archbiſhops power of conferring the ſame, 
ii. 143. | 

Degzes of kindred; different ways of computing the 
ſame by the civil and canon laws, iv. 339. 


Delegates, court of, ii. 125. appeal to the ſame, i. 55. 


manner of obtaining a commiſſion of delegates, 57. 
D2poſition from the miniſtry, form and manner thereof. 
ii. 125. 

Depꝛivation, manner of procedure therein, ii. 126. 
Devile, - See Wills. | | 
Dilapidations, in what manner to be eſtimated, ii. 127. 
within what time, 127. whether dilapidations ſhall be 
preferred before debts, * 129. miniſters to keep their 


edifices in good repair, on pain of ſequeſtration, 129. 


fraudulent alienations of goods to defeat dilapidations, 
131. dilapidations where to be ſued for, 133. whether 
perpetual: curates are liable to dilapidations, 1 34. the 


laſt incumbent (or his executors) chargeable with the 


whole dilapidations, 134. | „ 
Dimiſſo2y letters for orders, by whom to be granted, 

111. 33. to what perſons, 35. ; | 
Dioceſe, boundaries thereof how to be. aſcertained, ii. 


135. how far one biſhop may act in the dioceſe of 


another, 136. clergyman living in one dioceſe, and 


beneficed in another, how to be proceeded againſt, 
1.30. : + | * | = 
Dilpenſation, by the pope aboliſhed, ii. 136. transfer- 


o 


red to the archbiſhop of Canterbury, 137. manner of 
granting the ſame, 137. in what caſes to be confirmed 


by the crown, 138. fee for the ſame, 140.. royal dif- 
penſations. 141. archbiſhop's power of conferring de- 
grees, 143. biſhop's power of diſpenſation, 143. | 
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A TABLE of the principal matters. 
Diſpenling pewer of the crown, aboliſhed, iii. 354. 
Dillenters: e | | 

Las againſt diſſenters before the act of toleration; 
concerning abſence from church, ii. 147. frequent. 
ing conventicles, 149. concerning the ſacrament, 

156. ſeveral diſabilities, 170. laws againſt quakers 

in particalar, 170. againſt anabaptiſts, 174. 
How far mitigated by the act of toleration, and other 

aQs,* i | 27K : 
Diſtrivution of inteſtates effects; where one only can 
take, iv. 331. whether an infant or ventre ſa mere can 


take, 332, 565. whether coheirefles ſhall bring into 


hotchpot, 332. whether the heir in borough engliſh, 
332. advancement, what ſhall be deemed ſuch, 333. 
whether grandchildren ſhall bring into hotchpot, 338. 
who ſhall be deemed next of kindred, 339. degrees 
of kindred by the civil and by the canon law, 339. of 
the ſucceſſion of deſcendents, 346. of aſcendents, 348. 
of collaterals, 355. father how far intitled, 348. grand- 
father; 349. brothers and ſiſters in excluſion of the 
grandfather, 350. half blood, 356. brothers and ſiſters 


children, 358. to the huſband of the wife's effects, 359. 


brothers and ſiſters to ſhare with the mother, 362. cu- 
ſtom of diſtribution in particular places, 368. within 


the city of London, 355. the province of York, 386. 


- principality of Wales, 411. a year allowed to diſtri- 
vote ing 2490 8 | ä 
Divoꝛce; cauſes of divorce, ii. 443. a vinculo, as for 

conſanguinity, affinity, impuberty, frigidity, 443. 
a thoro et menſa, as for adultery, cruelty, 447. divorce? 
not to be on the ſole confeſſion of the parties, 448. 
what ſhall be deemed a compenſation of the-crime, 
449. ſentence of divorce how to þe pronounced, 450. 
wife's coſts to be paid by the huſhand, 450. 
Doctoꝛs Cemmons, ii. 194. | . 
Dominicans, an order of friers, ii. 466. 
Donatio cauſa mo2tis, what, ii. 195. iv. 98. 
Donative, what, ii. 195. original of donatives, 195. 
of what kind of benefices or dignities, 196. ferm 
of a donation, 196. effect of a donation, 197. how 


far the donee muſt qualify as other (clerks pro- 


moted 197. donative within the ſtatutes of ſimony 
and plurality, 199. whether a donative may lapſe, 199. 
how far exempt from the ordinary's juriſdiction, 199. 
how affected by the augmentation of queen Anne's 
bounty, 201. how far of temporal cognizance, 202. 
bow extinguiſhed, 202. 


Double 
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Double quarrel, what, ii. 203. manner of proceeding 

therein, i. 143. | e 

Dꝛawing a weapon in the church or @hurchyard, i. 363. 

Dꝛunkenneſs, puniſhment thereof, ii. 203. 

Ducarel, Dr. his propoſal for publiſhing à general re- 
rtory of the endowments of vicarages, i. 73. 


Ducks, tithe of, iii. 470. 


Dumb perſons, marriage of, ii. 408. whether they may 


make a will, iv. 54. | 
Duplex querela, what, i. 144. ii. 203. 


E. 


Caſter, to be regulated according to the new ſtile, ii. 


15. 
8 tithe of, iii. 470. | 
Election canonical, to be free, i. 254. within what time 
after the vacancy, 256. abſent electors to be cited, 257. 
whether they may make a proxy, 257. manner of tak- 
Ing the votes, 257. caſe where the votes are equal, 
258. majority of legal votes, what, 258. majority to 
be of the whole number, 257. 3 
Clecmoſpnarins, in the religious houſes, who, ii. 473, 


Clopement, how far the huſband in ſuch caſe is anſwer- 


able for debts contracted by the wife, ii. 451. 

Ember days, what, ii. 280. | 

Eremites, an order of friers, ii. 467. 

Ticuage, what, ii. 18. | 

Ciioin, of divers kinds, i. 28. ii. 204. | 

Eve, or vigil, whence ſo called, i. 309. faſting thereon, 
No TOs. | 

Evidence ; one witneſs how far evidence, ii. 208. how 

many witneſſes requiſite to a will, iv. 73, 93. depo- 
fitions and ſentence in the ſpiritual court how far evi- 
dence, ii. 210. probate of a will how far evidence, ii. 
210. letters of adminiſtration, iv. 236. croſs-examin- 
ing, ii. 211, confronting, 211. re-examining, 211. 
expences of the witneſſes, 211. x 


Examination, of perſons to be ordained, iii. 32. of a 


clerk before inſtitution, i. 136. 
Exchange, of glebe lands, ii. 265. of benefices, 212. 
Excommunication, lefſer, ii. 213. greater, 213. ipſo 
facto, 214. body corporate cannot be excommunicated, 


214. ex communicate perſon deprived of chriſtian com- 


munion, 214. to be kept out of the church, 215. to 
be publicly denounced every ſix months, 215. diſabled 
to bring an action, 215. may not be preſented to a be- 
You, IV. . nelice 


A TABLE of the principal matters, 
neſice, 217. nor be an advocate, 217. nor a witneſs, 
217. whether he may be a juror, 217. whether he 
may have the benefit of clergy, 217. whether he may 

make a will, ii. 217. whether he may be executor, 
ii. 217. ſhall not have chriſtian burial, 217. concepn- 

ing the writ of excommunicato capiendo, 217, abſo- 
lution and diſcharge, 227. | ; 
Erecutfo2 of a will, who may be, iv. 110. infant, 110. 

infant executrix marrying, III, wife executrix, 111, 

executor being a bankrupt,” 113. being non compos 

mentis, 113. executor of his own wrong, 190. general 
duty of an executor, 178. | | 

Exempt juriſdictions, royal, iii. 69. archiepiſcopal, 69. 

epiſcopal, 69. of deans, prebendaries, and others, 70. 

of monaſteries, 717. 5 
Exeter college caſe, concerning the viſitatorial power, 
Ai, 407. | | | 
Exozcitt. who, ii. 230. licence to exorciſe, 230. exor- 
_ ciling in the office of baptiſm, 230. 

Crtent ; lands extended on a judgment, go to the exe- 

cutor, iv. 242. 


Extoztion. See Fees, 


F. 


Faculfy court, what, ii. 231. 1 | 
Fairs, origin thereof on the church dedication day, i. 
311. fairs and markets not to be in the church or 
"churchyard, 359. fairs prohibited on ſundays, ii. 37) 
on certain holidays, 284. to be kept according to the 
old ſtyle, 317. | | 
Faſting days to be obſerved, ii. 277. 
or days, what days ſhall be obſerved as ſuch, ii. 
276. | N L BY 
Fees; archbiſhop Whitgift's table of fees, ii. 236. table 
- ſettled by a jury, 239. tables of fees to be put up in 
the courts, 233. fees how recoverable, 233. extortion, 
„ r 
Fellewſhips of colleges, ingrafted ; how far ſubject to 
the general ſtatutes of the college, i. 441. 
Felo de ſe, whether a will made by him ſhall be valid, 
iv. 56. whether he may have chriſtian burial, i. 243. 
Felon attainted, whether he may make a will, iv. 56. 


eccleſiaitical juriſdiction extendeth not to felony, ii. | 


48, 


Ferae 


ie 
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Feras naturae: animals of that kind how far tichable, 
iii. 379. 4 I. 4 | 

Fern, whether tithable, iii. 432. 

Feudal, inſtitution of primogeniture, iv. 368. 

Fighting in the church or churchyard, i. 361. 

Firff fruits and tenths: 
Given to the pope, ii. 242. 

| Annexed to the crown, ii. 243. | 
Concerning the manner of payment of firſt fruits and 


tenths, ii. 244. compounding for the payment of firſt 
fruits, 244. penalty on not paying or compounding, 


245. value how to be aſcertained, 245. in what dio- 
cedſe to be rated, 246. year when to commence, 246. 


incumbent dying ſoon after induction, 246. within 
what time archbiſhops and biſhops ſhall pay, 246. 
deans, archdeacons, prebendaries, how to pay, 247. 
tenths to be deducted out of the firſt fruits, 247. 
grants of exemptions from firſt fruits and Anths to 
continue, 247. what livings are exempted from firſt 
fruits, according to the valuation in the king's books, 
247. what livings are exempted from firſt fruits and 
tenths, according to their clear yearly value, 247. 
St George's chapel in Windſor exempted from firſt 
fruits and tenths, 248. hoſpitals and ſchools ex- 
empted from firſt fruits and tenths, 248. leſſor to 
pay firſt fruits and tenths, and not the leſſee, 248, 


collector of the tenths, 248. where he ſhall keep 


his office, and when to attend there, 249. times of 
payment of the tenths, 249. forfeiture on non-pay- 
ment of tenths, 249. tenths a charge upon executors, 
adminiſtrators, and ſucceſſors, 250. caſe of tenths 
where there is no incumbent, 250. members of ca- 
thedrals and colleges to pay ſeparate, 250. collec- 
tor to give acquittances, 250. to pay the tenths in- 


to the exehequer, 251. his eſtate chargeable, 251. 


paſſing his accounts, 251. 


Firſt fruits and tenths appropriated to the augmenta- 


tion of ſmall livings, ii. 251. power to eſtabliſh a 
corporation, and ſettle thereon the firſt fruits and 
tenths, 251. power to ſettle benefactions on the 


ſaid corporation, 251. letters patent of incorpora- 
tion, 252. rules and orders made in purſuance of 


the ſaid letters patent, 254. aſcertaining the value 
of the livings to be augmented, 257. agreement with 
benefactors for the nomination, 257. agreement 
with patrons and others for a ftipend, in caſe of 
augmentation by lot, 258. capacity of miniſters for 
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A TABLE of the principal matters. 


receiving the augmentation, 259. augmentation o is 
benefices vacant, 259. benefices augmented ſhal b 
be perpetual cures, 259. and lapſe thereof may in- G21 
cur, 260. donatives how affected by the augmenta- G24 
tion, 261. exchange of lands ſettled by the aug- G2; 
mentation, 261. regiſtry to be kept of all matters O11 
relating to the augmentation, 261. number of liy- Gu 
ings capable of augmentation, 261. form of a deed I 
of gift of money for the augmentation, 262. form * 2M 
of an inſtrument to be executed by the governors, 1 
20563. | | | | | 0 
Fiſh, tithe of, iii. 471. fiſh in a pond, go to the heir, Gui 
iv. 241. fiſh carriages allowed to paſs on ſundays, 22 uh 


ii. 370. 

Flax and hemp, how tithable, ili. 449. 

Font to be in churches, i. 339. ii. 263. 

Fontevzault, nuns of, ii. 404. ects 

Fozeſt land, how far liable to tithes, iii. 380. 

Foznication, how puniſhed, ii. 364. 

Fowl, tithe of, iii. 0. | 

Franciſcans, an order of friers, ii. 466. 

or 7 NIN the church lands anciently of that tenure, 
ii. 18. | 2 | 

Frank marriage, what, iv. 402. 

Frierp, what, ii. 466. 

Frigidity, a cauſe of divorce, ii. 443. 

Frontal, what, i. 347. LE nei 

Funeral expences to be paid before debts, iv. 289. 

Furze, whether tithable, iii, 432 NOR 


Wb 


Gallery in the church, power of ereQing, i. 345. 
Gange days, what, i. 29. iii. 60. . | 
Gardens, how tithable, iii. 453. "GIA 
Gavelkind lands, deviſable by will, and why; iv. 368. 
gavelkind in Wales, aboliſhed, 412. 1 


- 


Geele, tithe of, iii. 469. | 
Gilbertines, a religious order of canons, ii. 463. 
Glaſſes, in the wainſcot, go to the heir, iv. 243. g 
Glebe lands; every church to have a glebe, ii. 264. 
reaſon why the glebe is often in detached parcels, i. 
296. glebe lands in abeyance, ii. 264. freehold there- 
of in the parſon, 265. yet not alienable, 265. whe- 
ther they may be exchanged, 268. waſte in glebe 
lands, 268. whether mines may be dug in glebe Jands, 
| | Os 268, 


. . 


0 ab, SN 
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268. tithes of glebe lands, ii. 268. iii, wa incum- 


bent dying, ii. 269. 
G:ace, with reſpect to faculties, N ii. 269. iii. 95. 
G2ail, what, i. 346. ii 270. 
Gꝛandmontines, an order of monks, ii. . 


Grey f.iers, a religious order, ii. 461. 


Guardian, in chivalry, iv. 102. by nature, 102. | foie, 
102. by nurture, 102. appointment of guardians by 
will, or. by the cuſtom of the province of York, 
101, 103. guardians of idiots _ lunatics, 104. duty 
of guardians, 106, 7, 8. 

Gunpowder treaſon, annual commemoration thereof, 


ii. 285. 


H. 


Þackney coachmen, allowed to paſs on ſundays, ii, 376. 
ay, manner of tithing thereof, iii. 427. 
—— whether tithable, iii. 422. 
Pearth-penny, what, ii. 270. 
eath, furze, and broom, whether tithable, iii. 432. 
Bar looms, to go with the houſe, iv. 65, 145, 247. 


Hemp, how tithable, iii. 449. 


Hens, tithe of, iii. 470. 
Yereſy, power of the convocation to inquire thereof, 


ii. 271. power of the ordinary, 272. power of the 
temporal courts, 272. puniſhment thereof, 273. 


Yeriof, what, ii. 274. 


Hermitage, what, ii. 472. 


Verſe cloth, i. 345. 
Polidaps, what days to be obſerved as ſuch, ii. 274. 


feaſt days, 276. faſting days, 277. repairing to church 


on holidays, 283. fairs prohibited on certain holidays, 
284. occaſional offices; for the fifth of November, 
285. the thirtieth of January, 287. the twenty-ninth 
of May, 289. the king's inauguration, 293. 


 Pomilies, book of, to be provided by the pariſh, 1. 342. 


to be read in the church, iii. 257. 
Ponep, tithe of, iii. 471. 
ops, how tithable, iii. 450. 
ſpitals, of divers kinds, ii. 296. power of foundation, 
296. anciently inſtituted for travellers and pilgrims, 
471. to be nigh the way fide, 471. viſitation and go- 
vernment of hoſpitals, 298. elections in hoſpitals, 299. 
leaſes of hoſpitals, 299. how far exempted from taxes, 
299. 
| Ii 3 Peſpitalars, 
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receiving the augmentation, 259. augmentation o 
benefices vacant, 259. benefices augmented ſhal 
be perpetual cures, 259. and lapſe thereof may in- 
cur, 260, donatives how affected by the augmenta- 
tion, 261. exchange of lands ſettled by the aug- 
mentation, 261. regiſtry to be kept of all matters 

relating to the augmentation, 261. number of liy- 
ings capable of augmentation, 261. form of a deed 
of gift of money for the augmentation, 262. form 
of an inſtrument to be executed by the governors, 

26g. | | 

Fiſh, he of, iii. 471. hſh in a pond, go to the heir, 
iv. 241. fiſh carriages allowed to paſs on ſundays, 
li. 370. 

Flax . hemp, how tithable, iii. 449. 

Font to be in churches, i. 339. ii. 263. 

Fontevzault, nuns of, ii. 404. enn 

Fozeſt land, how far liable to tithes, iii. 380. 

Foznication, how puniſhed, ii. 364. 

Fowl. tithe of, iii. 470. 1 8 

Franciſcans, an order of friers, ii. 466, TYP | 
Frankalmoin, the church lands anciently of that tenure, 
ii. 18. | „„ 

Frank marriage, what, iv. 402. 

Frierp, what, li. 466. 1 

Frigiditp, a cauſe of divorce, ii. 443 

Frontal, what, 1. 347. Ian 

Funeral expences to be paid before debts, iv. 289. 

Furze, whether tithable, iii. 432, 


G, 


Gallery in the church, power of ereQting, i. 345. 

Gange days, what, i. 29. iii. 60. 

Gardens, how tithable, iii. 453. TY 

Gavelkind lands, deviſable by will, and why; iv. 368. 
gavelkind in Wales, aboliſhed, 412. . 

Geeſe, tithe of, iii. 469. 

Gilbertines, a religious order of canons, ii. 463. 

Glaſles, in the wainſcot, go to the heir, iv. 243. 

Glebe lands; every church to have a glebe, li. 264. 
reaſon why the glebe is often in detached parcels, i. 
296. glebe lands in abeyance, ii. 264. freehold there- 
of in the parſon, 265. yet not alienable, 265. whe- 
ther they may be exchanged, 268. waſte in glebe 
lands, 268. whether mines may be dug in glebe lands, 

| | 8 268, 


. 
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268. tithes of glebe lands, ii. 268. iii, 381, incum- 
bent dying, ii. 269. | 
G:ace, with reſpect to faculties, what, ii. 269. iii. 95. 
G2ail, what, i. 346. ii 270. 


* 


Gꝛandmontines, an order of monks, ii. 460. 


Gꝛey k. iers, a religious order, ii. 461. =. 

Guardian, in chivalry, iv. 102. by nature, 102. ſocage, 
102. by nurture, 102. appointment of guardians by 
will, or. by the cuſtom of the province of York, 
101, 103. guardians of idiots and lunatics, 104. duty 
of guardians, 106, 7, 8. | | 1 25 

Gunpowder treaſon, annual commemoration thereof, 
ii. 285. | | 


H. 


Packney coachmen, allowed to paſs on ſundays, ii, 376. 
ay, manner of tithing thereof, iii. 427. 

—— whether tithable, iii. 422. 

Bearth⸗pennp, what, ii. 270. 

Meath, furze, and broom, whether tithable, iii. 432. 

Heir looms, to go with the houſe, iv. 65, 145, 247. 

Yemp, how tithable, iii. 449. | 

Hens, tithe of, iti. 470. | 

Yereſy, power of the convocation to inquire thereof, 
ii. 271. power of the ordinary, 272. power of the 

temporal courts, 272. puniſhment thereof, 273. 

Periot, what, ii. 274. | | 

Hermitage, what, 1i. 472. 

Verſe cloth, i. 345. 

Yolidays, what days to be obſerved as ſuch, ii. 274. 
feaſt days, 276. faſting days, 277. repairing to church 
on holidays, 283. fairs prohibited on certain holidays, 
284. occaſional offices; for the fifth of November, 
285. the thirtieth of January, 287. the twenty-ninth 
of May, 289. the king's inauguration, 293. 

Pomilies, book of, to be provided by the pariſh, i. 342. 
to be read in the church, iii. 257. 

Ponep, tithe of, iii. 471. 
ops, how tithable, iii. 450. | 
ſpitals, of divers kinds, ii. 296. power of foundation, 
296. anciently inftituted for travellers and pilgrims, 

471. to be nigh the way fide, 471. viſitation and go- 
vernment of hoſpitals, 298. elections in hoſpitals, 299. 
leaſes of hoſpitals, 299. how far exempted from taxes, 
=o: | > t 
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Moſpitalars, a religious order of knights, ii. 2488. . 
Veſtiary, who, iii. 40. 
Moſlilariue, in the religious houſes, who, ll. 474 by 


Pofctpor, what, iv. 332. 
Busband, intitled to adminiſtration of his wife's effects, 
iv. 224. how far anſwerable for che wife's W lt, 


h 451. 


J. 


January the thirtieth, to be obſerved. as a "Akin day 


ii. 28 

Je 8 and other popiſh prieſts baniſhed, iii. 120. 
2ws, how to be ſworn, ii. 301. proteſtant children of 
Jews, 301. Jewiſh marriages, 409. 

Jointenants, who, i. 13. 

Judgments, how far nee in payment to other 

- debts, iv. 290, 

Jurildi ion, eccleſiaſtical 3 origin thereof in il, its 
29. origin thereof within this realm in particular, 30. 
at firſt conjoined with the temporal, 30. ſeparated b 
William the conqueror, 31. papal incroachments aft 
the conqueſt, 32. oppoſed by the ſtatutes of proviſors, 
34+ aboliſhed in the reign of king * the * 

6. 


3 
Juris utrum, writ of, what, ii. 312. 


Jus pat ronatus, form: ud manner of the trial thereof, 


i. 19. effect of ſuch trial, 25. 
Lo 


Miok, whether he may marry, ii. 408. whether he may 
make a will, iv. 44. guardians of. —_y who may 
be, 102. 
Je, in a church, whence ſo called, i. 314. à private 
property, 315. to go with the houſe, 316. 
Images, in the church, i. 344» 347. aboliſhed, 346. 
. 
Impꝛopꝛiation; difference Weneen impropriation and 
- appropriation, ii. 303. iv. It, 
Impnberty, a cauſe of divorce, ii. 443. 
Jaauguration of the king, to be obſeryed as an holiday, 
ii. 293. 
Indemnitp, what. i. 72. ii. 303. 
J:dicavif, writ of, what, i. 26. ii. 303. | 
Induction to a benefice, manner of it, i. 155. effect 
thereof, 159, requiſites after induction, 160. 


4 | Infants, 


7 
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Infants, at what age they may marry, ii. 395. at what 


age make a will, iv. 42. infant may be an executor, 
110. infant executrix marrying, III. payment of a 
legacy to an infant, 307. to ſue or defend by guardian, 


10 


109. 
Jufi marius, in the religious houſes, li. 474+ 


Jahtbifion, what, ii. 304. 

Juſtitution to a benefice, i. 148. requilites. to be per- 
formed at the time of inſtitution, 148. form and man- 
ner of inſtitution, 151. effect thereof, 155. luper- 
inſtitution, 156. 

Interdic, what, ii. 305. effect thereof, 305. now dis- 
uſed, 306. 

Intereſt, how far to be allowed, on payment of debts by 
an executor or nh eg, iv. 311. on a legacy, 


297. 
Interlocutoz Pp degree, what, ii, 306, 
Inteſtates, iv. 216. diftribution of their effects, 327. 
— ruſton, what, ii. 306. conſtitutions againſt it, 306. 
1venfo2y, what things to be put 1 iv. 237. form 
thereof, 418. 
Invitato2y, what, ii. 312. iii. 229. 
Jpſo facto, extent of theſe words, i. 362. ii. 214: 


K. 


Balendar; year to begin on the firſt of January, ii. 313. 
eleven days thrown out, 314. writings to bear date 
according to the new ſtyle. 314. courts and meetings, 
314. Eaſter and other holidays, 315. fairs, 317. 
paſtures, rents, coming of age, 317. 

Keyton's fellowſhips, in St John's college, Cambridge, 
i. 428. 

King, his ſtyle and title, iii. 109, 348. his oath at his 
coronation, iii. 352. not to be a papiſt, iii. 148. not 
to marry a papiſt, 148. to be of the church of Eng- 
land, i. 366. his ſupremacy in. eccleſiaſtical ee 
iii. 345. 

_—_— King's arms, put up in the church, 1. 345. 

—— King's inauguration day, ii. 292. 

—— King Charles the firit, his martyrdom to be ob- 
ſerved as a faſting day, ti 288. 

King Charles the ſecond, his return to be ob- 

| ſerved as a day of thankſgiving, it. 289. 


Kneeling, at the ſacrament fignificance thereof, it, i. 307. | 


„ L. 
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Lambs, tithe of, iii. 458. | 
Lapſe, what, ii. 320. incurred in ſix months, 321. 
from what time the months to be computed, 321. 
caſe where an inſufficient clerk is preſented, 322, 
_.,where the lapſe happeneth thro' the biſhop's own de- 
fault, 322. lapſe ſhall not incur per ſaltum, 323. 
biſhop being both patron and ordinary, ſhall not have 
twice ſix months, 324. lapſe incurred during the me- 
tropolitical viſitation, 324. biſhop dying after lapſe in- 
curred, 325. no lapſe from the king, 325. patron's 
right, where advantage of the lapſe is not taken, 325. 
Whether a donative will lapſe, 327. 
Law, civil, canon, common, ſtatute; what, Pref, page 
„i. | 
—— Law patentees, validity of their grant, i. 461. 
Leaſes, by the common law, ii. 327. by the enabling 
ſtatute of the 32 Hen. 8th, 329. of biſhops, by the 
diſabling ſtatute of the 1 Eliz. 339. of other corpo- 
rations, ſole and aggregate, by the diſabling ſtatute of 
the 13 Eliz. and other ſtatutes, 347. bonds and judg- 
ments to defraud the ſaid ſtatutes, 353. further regula- 
tions as to college leaſes, 354. how leaſes of benefices 
with cure become void, by non-reſidence, 356. leaſe 
a chattel, and goes to the executor, iv. 242. 


Lecherwite, what, ii. 364. 2 


Lecturer, who, ii. 360. how appointed, 360. licence, 


and his duty thereupon, 361. lecturer in cathedrals, 
i. 262. | | 

Legacy ; what perſons are incapable of a legacy, iv. 300. 

ademption of legacies, how, 301. legacy where to be 
ſued for, 303. ſecurity to be given, when the day of 
payment is diſtant, 306. payment of a legacy to an 
infant, 307. in what caſe a legacy ſhall bear intereſt, 

and from what time, 311. maintenance and education, 
how far to be allowed, 317. payment to a feme co- 

vert, 319. ſecurity to refund, in caſe of inſufficiency 
of aſſets, 320. in what caſe legatees ſhall abate pro- 

- portionably, 3217. | e 

Legates, of three kinds, ii. 363. 

Legatine, conſtitutions, what, Pref. page x. 

Legend, what, i. 345. ii. 364. | 

Legitime, what, iv. 368. 

Tekters dimiſſozy, iii. 33. | 

Lewdnefs, anciently puniſhable in the leet, ii. 364. pre- 

ſentable in the ſpiritual court, 365. yet puniſhable 

| I alſo 
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| alſo by the temporal Jaws, 366. temporal puniſhment 
in caſes of baſtardy, 366. adultery a cauſe of divorce, 
367, clergymen further puniſhable, 367. what ſhall 
be ſufficient evidence of the offence 367. 


'Libet, what, ii. 368. copy of the libel to be delivered to 


the defendant, 368. defamatory libel, what, ii. 115. 


Licence, of preachers, iii. 252. of leCturers, ii. 361. 


of curates, ii. 58. of ſchoolmaſters, iii. 304. of phy- 
ſicians, iii. 83. of ſurgeons, iii. 83. of midwives, ii. 
456. of marriage, 1i. 419. licenſing of printing, i. 
461. | Os 


Aibꝛarp, parochial; ordinary to viſit the ſame, ii. 371. 


to be loeked up during the vacancy of the church, 372. 


new incumbent to give ſecurity, 369, and to make 


new catalogues, 372. books not to be alienated, 373. 
remedy in caſe of books loſt or detained, 373. account 

to be kept of new benefactions, 373. new regulations 
from time to time how to be made, 373. 


'Lilp's grammar, to be taught in ſchools, iii. 312. 


Limitation, ſtatute of, bow far pleadable in equity, iv. 
298. whether pleadable againſt legacies, 301. 


Litanp, at what times to be uſed, iii. 250. 


London, manner of paying tithes there, iii. 504. ſtatute 
enabling to diſpoſe of perſonal eſtate by will, iv. 375. 
cuſtom of diſtribution in caſe of inteſtacy, 376. death's 
part diſtributable according to the ſtatute of diſtribu- 
tion, 377. ſuperintendency of the court of orphans, 

77. children intitled tho* born out of the city, 378. 
child intitled, tho' born after the father's death, 378. 


child dying, the orphanage part ſurvives, 378. wife 


divorced ſhall not have her cuſtomary part, 379. caſe 
where the huſband was attainted, 379. wife or chil- 
dren advanced, 379. what ſhall be deemed a ſufficient 
advancement, 380. child of age may releaſe the cuſto- 
mary. part, 382. whether the huſband can releaſe, 382. 
. whether marriage without conſent bars the cuſtom, 384. 
whether the cuſtom extends to grandchildren, 385. 
- hotchpot only amongſt children, 385. whether a leaſe 
is afſets within the cuſtom, 386. whether the truſt of 
a term, 386. a mortgage, 386. os 


L92d's dap; penalty of not reſorting to church on the 


Lord's day, iii. 216. due obſervation of the Lord's day, 
ii. 374. exerciſing worldly calling on the Lord's day, 
374. fairs and markets on the Lord's day, 377. ſports 
on the Lord's day, 378. ſerving procefs on the Lord's 


day, 380, robbery on the Lord's day, 381. 


L02d's 
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Lo2d's ſupper ; who ſhall or ſhall not be admitted to the 
holy communion, ii. 382. not to be adminiſtred in 
private houſes, 384. notice to be given of the hol 

communion, 385. names of the communieants to be 
delivered in, 385. what number is requiſite for com. 
municating, 385. concerning the communion table, 
38 5. bread and wine by whom to be provided, 386. 
offertory, 386. habit of the miniſter officiating, 387, 

- conſecration of the ſacrament, 387. poſture of the 

7 communicants, 387. communion in both kinds, 388. 
bread and wine remaining, how to be diſpoſed of, 389. 

oblations due to the miniſter, 389. how often in the 

- | year to be adminiſtred, 389. penalty of depraving the 
holy communion, 390. ſervice when there is no com- 
munion, 392. 

Vunatick, whether he may marry, ii. 408. whether he 

may make a Wills. iv. 44. guardians of „asche, 104. 


MM. 
Pac kirel, allowed to be fold on ſundays, ii. 376. 
Padd2r, how tithable, iii. 449. 


| Magiſter operis, in the religious houſes, who, ii. 473. 
= - Wahometans, oath how to be adminiſtred to them, ii. 


Paintenance e of infants, before their legacies become due, 

iv. 147, 317. 

Manchelter college, caſe of, i. 428. 
Manual, what, i. 346. | 
Parriage: 

Who may marry ; at what age, ii. 394. conſent of 
parents or guardians, 395, levitical degrees, 30). 
dumb perfons, 408. idiots and lunaticks, 408. 
Prieſts, 409. ſix clerks in chancery, 412. ende 

of the civil law, 412. 
Of marriage contracts; ſpouſals, what, ii. 413, de 
præſenti, 413. de futuro, 413. not to be made pri- 
vately, 413. age for contracting, 413. what remedy 
ſhall be upon the contract, 414. infant's contract 
how far binding, 414. what conſent ſhall amount to 
a contract, 416. 
Of bans: previous notice, ii. 417. where to be pub- 

liſhed, 417. at what times, 417. proclamation there- 
1 5 of, 418. diſſent of parents or guardians, 418. certi- 
= | feste of banns publiſhed, yo regiſter of banns 
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Of licence ; who may, grant, ji. 419. to whom 419+ 
_ ſecurity to be given, and oath to 1 made, 4 7 119. 


Jͤĩ ĩ ò2s 8 
When and where to be b ii. 422. 2 


tine marriages, eccleſiaſtical ꝑuniſhment thereof, 422. 


© pecuniary forfeiture, 425. felony, 428. marriage to 
be void, 428. 
Form of ſolemnization, i ii. 433. witneſſes preſent, 433- 


impediments, alledged, 433. ring, 433+ facrament, 


ſermon, 434. a 
Fes 15 ige li. 434. whether any is due Wan 


the perſons are not married, 435. 
Regiſter of marriage, ii. 436. 
Cextificate of marriage, ii. 438. 
Trial of marriage; by the cteleffäſtical judge, ii. 48. 
biſhop s certificate thereof, 439. evidence of mar- 
riage, what ſhall be ſufficient, r. 
ee : cauſes thereof, ii. 445. two kinds of divorce, 
445. a vincuto—for conſanguinity or affinity, im- 
puberty, frigidity, 445. a thoro et menſa; for adul- 


tery, cruelty, 447. divorce not to be on the ſole 


confeſſion of the parties, 448. what ſhall be deemed 
a compenſation of the crime, 449. ſentence of di- 
vorce, 450. coſts on both fides to be paid by the 
| huſband, 450. 
Alimony, of eccleſiaſtical cognizance, ii. 450. to be 
only while the parties live ſeparate, 451. whether 
the wife may diſpoſe thereof, 451. 
Elopement; how far the huſband" in ſuch caſe is an- 
ſwerable for the wife's debts, ii. 451, ſeparating by 
conſent, 452. wife turned away, 452. leaving the 


huſband without conſent, 453. living with an adul- 


terer, 454. 


—Deviſe in reſtraint of marriage, how far valid, iv. : 


152. 
Marriage brocage bonds, validity thereof, iv. 109. 


Partyrdom of king Charles the firſt, to de obſerved as 2 


day of faſting and humiliation, ii. 288. 


Patt what, il. 455. how tithable, iii. 455. 

afurines, a religious order of friers, ii. 467. 
yp the ewenty-ninth, to be obſerved annually as 4 day 
of thankſgiving, ii. 289. | 

File, who, i. 174. 
eker regiſtry of wills there, iv. 207% 


+ 


Ptidwives, 
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ves, occaſion of being licenſed, ii. 456. their 
-oath of office, 457- a temporal, not * office, 


will, tithe of, iii. * 

Mills, chargeable to the church rate, i. 355, tithe 

thereof how to be paid, iti. 471. 

Ts, in glebe lands, whether they may be wrought, 
li. 268. 

Pinozies, corruptly, when ſo called, ii. 465. 

ial. ambiguous ſignification of the word, iii. 27, 

Kal, what, i. 345. | 


Mixt tithes, what, iii. 375. 


able commencement, 402. muſt be ſomething for the 
parſon's benefit, 406. muſt not be one tithe in lieu of 
another, 406. muſt be different in kind from the thing 
that is due, 407. muſt be certain, 412. ancient, 416. 
durable, 417. without interruption, 417. n 125 
ed, 418. how to be tried, 418. 

Ponatkeries: : | 
Origin of monaſteries, ii. 459. appropriation oat 
made to them, i. 64. 

The ſeveral ſorts of monks ; —benediQines—cluniacks 
' —grandmontines—carthuſians—ciſterians, or ber- 
nardines — ſavignians, or fratres griſei — tironenſes 
Ccculdees, ii. 400, I, 2. 
Canons, ſecular, regular; — auguftines—order of St. 
Nicholas — order of St. Victor — of St. Mary of 


Merton — præmonſtratenſes — gilbertines — order 


of the holy ſepulchre or holy croſs, ii. 462, 3, 4 
Nuns; whence ſo called, ii. 464. ſeveral ſorts oc 
nuns, 464. order of Fontevrault, 464. of St. Clare, 

or minoreſſes, 465, order of St. Bridget, 465. 
Friers; whence fo called, ii. 466. — dominicans — 
franciſcans— capuchins—Trioitarians, or maturines 
— Carmelites — croſſed or crouched friers — auſtips, 
or eremites — order of the ſac—bethlemites—order 
of St, Anthony of Vienna—bonhommes, 466. | 

Military orders ; — knights hoſpitalars — templars— 
order of St, Lazarus, ii. 468, 

Of the ſeveral kinds of houſes, — cathedrals — col- 
leges — abbies — priories — preceptories—comman- 
dries — hoſpitals —frieries—hermitages—chauntries 
—free chapels, ii. 469—472. 

Officers therein, — abbat — prior — ſubabbat — ſub- 
prior — magiſter operis — eleemoſynarius — pitan- 

tiarius 


Modus decimandi, what, iii. 356. muſt have a reaſon- 
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A TABLE of the principal matters. 


tiarius — ſacriſta — camerarius — cellerarius — the 
ſaurarius — præcentor — hoſtilarius — infirmarius 
A refectionarius — coquinarius — gardinatius ag 
tarius— writers —annaliſts, ii. 47 39—475. 
Diſſolution, — templers diſſolved — other diſſolutions 
before the 27 Hen. 8, — diffolution by the 27 
Hen. 8.— by the 31 Hen. 8. — by the 32 Hen. g. 
— by the 37 Hen. 8. — by the 1 Ea. 6th ; ii. 475. 


482. 


Obſervations; number of houſes ſuppreſſed, ii. 483. | 


value, 483. number of perſons 485. how the reve- 
nues were diſpoſed of, 485. concluſion, 486. Fre: 
— How far their lands were exempt from tithegzh iii. 


81. : 
Paniments erected in the church or churchyard, i. 249, 


Po:avians, their affirmation to be taken inſtead of an 
oath, ii. 185. iii. 13, 19. exempted from ſerving in 
war, ii. 18 5 

Pozt d anceſto2, aſſze of, what, i. 98. 60100 

Pozkgage, deviſe thereof 'paſſeth the lands, iv. 1 136. af- 
ſets for payment of debts, 276. how far preferable 

in payment to other debts, 292. 

Poztmafn, what, ii. 487. reſtraints of mortmain, 488. 
relaxation of thoſe reſtraints, 491. further reſtraints by 
the ſtatute of the 9 G. 2d. 492. colleges how far a 
fected thereby, i. 4.47. ii. 492. 

PYoztyary, what, ii. 500. limitation of mortuaries by 
ſtatute, 501, how recoverable, 506. mortuaries in the 
dioceſes of Bangor, Landaff, St David's, and St Aſaph, 
503. in the archdeaconry of Cheſter, 503. in the 
archdeaconry of Richmond, 504. 

Pnlier, meaning thereof in legal acceptation, i, 119. 

Muſters, not to be in the churchyard, i. 363. 


Mptel ſynod, _ i. _ 


N, 


Nailer, James, indicted ſor blaſphemy, iii. 202, 


National ſynod, iii. 117. 

Nave of the church, whence ſo called, i, 314, 
Ne admittas, writ of, What, i. 27. 

New ftyle eſtabliſhed, ii. 313. 


Next avoidance, how far grantable, 1. 10. forms of ffuch 


grant, 45 
Nocturn, what, iii. 1. | 
Non-confozmilts, See Diſſenters. * 
0 Non- 
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A TAB I, E of the principal matters, 
Hon derimando, what, iii. 397. | 
Nn-refidence, See Refidence. 

Nyfabilia bona, what, iv. 181. pms 
Nofary publick, who, iii. 1. how appointed, 2. how 
- .fivorn, 2. his office in conteſtation of ſuit, 2. authen- 
tieſty of his proceedings, 3. t 1 
Hodel diſeifit, #fize of, what, iii. 3. eres 
Fbvember the fifth, to be obſerved annually as a day of 
thankſgiving, ii. 285. | : «£3 
Nienctipatibe will, what, iv. 95. form thereof, 425, 


N e 


8 : 
. — 


Lawfulneſs of an oath, iii. 4. oath ex officio, 4. oath 


of calumny, 6. valuntary or decifive oath, 8. oath 


; | of truth, 8. oath of malice, 8. ſuppletory oath, 8, 
a __ "oath in animam domini, 11. oath of damages, 17. 


Hatz of cofts, 11. oath of purgation, 12. other oiths 
of uſe in the courts, 12. oath of allegiance, 12, 15, 
of ſupremacy, 12, 16. of abjuration, 12, 16. oat 
of quakers, 13, 17. of the moravians, 13, 19. of in- 
dels or aliens, 13. oaths and declarations to qualify 
for offices, 14. 5 
Onath of the king at his coronation, i. 366. iii. 352. 
of biſhops at their conſecration, i. 183, 187. of 
rural deans, ii. 110, of canonical obedience by per- 
* , _ ſons preſented to a benefice, i. 148. againſt ſimony, 
© ii. $26. vicar's oath of refidence, i. 148. curate's 
L oath of obedience, i. 279. ii. 60. oath of office by 
ſurrogates, ii. 419. iii, 358. by publick notaries, iii. 
2. by churchwardens, 1. 37 3. by ſideſmen, i. 374. 
by midwives, ii. 457. of executors, iv. 201. of ad 
miniſtrators, iv. 231. ; 
Obit, what, iii. 19. 
Oblations, what, iii. 19. | 
: Dbſervants, an order of friers, ii. 466. 
Dbventions, what, iii. 19. 
Dfterings, whether due of common right, iii. 20. how 
a recoverable, 21. | ; ; 
Dffertozy, what, i. 340. alms collected at the offertory 
how to be diſtributed, it. 386. | 
Dffice ; whether grantable to two jointly, ii. 45. grant 
thereof how reſtrained by the difabling ſtatute of the 
1 Eliz. ii. 339. office not to be ſold, ii. 42. appoint- 
ment of officers in the ecclefiaſtical courts, ii. 39. 
oaths and declarations to qualify for offices, iii, 14. 


Cf ial 
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Pall, what, iii. 55. 


A TABLE of the ptideipal matters“ 
Ofatial, who, iii. 21. official of the archdeacon, i. 89. 
266. official principal, his qualification, 266. his ju- 

riſdiction and power, 267. duration of his office, 269. 
Old ftyle, aboliſhed, ii. 313. | 
Option, what, i. 218. 
Ozatozp, what, i. 273. | ; 
Oꝛchards, tithe thereof how to be paid, iii. 454. 
Ninal, what, iii. 22. . 

2dinary, who, iii. 22. . 
Oꝛdination; of the order of prieſts and deacons in the 

church, iii. 23. of the form of ordaining prieſts and 

deacons, annexed to the book of common prayer, 24. 

the ſame eſtabliſhed by the thirty-nine articles, 25. by 

canon, 25. by act of parliament, 25. all other forms 

aboliſhed, 25. of the time and place for ordination, 26. 

of the qualification of the perſons to be ordained, 27. 

age, 27. title, 28. teſtimonial, 30. examination, 32. 
letters dimiſſory, 33. oaths and ſubſcriptions previous 
to the ordination, 36. form and manner of ordaining 
- deacons, 37. form and manner of ordaining prieſts, 38, 
fees for ordination, 39. ſimoniacal promotion to orders, 
30. general office of deacons, 41. general office of 
prieſts, 44. exhibiting letters of orders, 45. archbi- 
ſhop Wake's direction to the biſhops of his province, 
in relation to orders, 45. 
Oꝛgans in the church, i. 345. 
Oznaments of the church, i. 337. 

hans, in London, iv. 377. 
Oſculaco2y, what, iii. 56. 
Oſtiarp, who, iii. 56, 319. | 
Dutlaw, whether he may make a will, iv. 56, 
Orkozd. See Colleges. 


— 


* 


Pannage, what, iii. 57: | 
Paper, duties thereon to be drawn back for certain books 
printed in the univerſities, i. 460. 


Papiſts. See Popery. 


Paraphernalta, what, ii. 413. iii. 57. iv. 248. whether 
deviſable by the huſband, 248. whether good againſt 
debts, 248. | f 

Pardon, effect thereof in eccleſiaſtical matters, iii, 57. 

Parish; firſt inſtitution of pariſhes, i. 60, 61. iii. 58. 
perambulation of the boundaries of pariſhes, iii. 60, 

| bounds of pariſhes where to be tried, iii. 61, 


> If 


Pariſh 


A TABL E of the principal matters. 
Pari clerk, who, iii. 63. his qualification, 63. how 
to 2 appointed, 63. _ to be admitted, "ing his ſa- 
lary, 64. the ſame how recoverable, 65. how removable 
from his office, 66. 4 
Parochial chapel, what, i. 276. parochial library, ii, 
I. 
| — who, iii. 68. parſon imparſonee, 68. 
rtridges and pheaſants, whether tithable, iii. 470. 
aſſing bell, on departing out of this life, iii. 323. 
atriarch, who, i. 174. | 
afror, patronage, See Advowſon. : 
Petuliar, what, iii. 69. royal, 69. archiepiſcopal, i. 176. 
iii. 69. epiſcopal, iii. 69. of deans, prebendaries, and 
others, 70. of _ monaſteries, 71. appeals from places 
exempt, i. 57. iii. 72. viſitation of places exempt, 
iii. 72. 72 | | 
Peng, what, iii. 73. private, publick, ſolemn, 73. 
regulations thereof by canon, 74. by ſtatute, 75. diſ- 
poſal of the commutation money, 76. 


Penſion, what, iii. 78. origin thereof, i. 78. iii. 78. 
how recoverable, 78, 9. 1 

Pentecoſtals, what, i. 279. iii. 80. how recoverable, 
iii. 81. 5 
erambulation of the boundaries of a. pariſh, iii. 60. 
erinde valere, writ of, what, iii. 81. | 


erjurp in the eccleſiaſtical court, how puniſhable, 


iii. 81. 5 
Perpetual curate. See Curates. 
rſonal tithes, what, iii. 375. | 
eter pence, what, iii. 82, 112. anciently paid to the 


ſee of Rome, 112. .aboliſhed, 112. 


— e to be licenſed, iii, 82. 
| Wnat, 1. 340. il. 86. 


Pigeons, tithe of, iii. 470. pigeons in a dove houſe go 


to the heir, iv. 241. 

. tithe of, iii. 455. 1 
itantiarius, in the religious houſes, who, ii. 473. 
laces of biſhops, what, i. 197. | 

Plantations, wills there, iv. 185. eſtate there, aſſets for 
payment of debts, 279. | | | 

Plays, not to be acted in the church or churchyard, 


i. 360. nor within the univerſities, 477. 
Plough alms, what, iii. 86. 


Pluralitp, reſtraints thereof by canon, iii. 87, by ſta- 


rute, 88. diſpenſation of plurality, 93. regulations 
thereof, 98. manner of obtaining a diſpenſation, qg. 
form of a diſpenſation, 101, leaſes of pluraliſts, 103. 


Polygamy, 


papiſts, 124. popiſh children of prote 


A TABLE of the principal matters 


holpgamp, what, iii. 104. puniſhment thereof, 105. 
)002 bex, to be in churches, i. 339. 
Popery ; papal incroachments within this realm, iii. 108. 
popiſn j uriſdiction aboliſhed, 108. peter pence abolifh- _ 


ed, 112. firſt fruits and tenths taken from the pope, 


113. pope's preſentation to benefices, 113. appeals to 
Rome, 114. bringing bulls and other inſtruments from 


Rome, 117. popiſh books and relicks, 118. jeſuits 
and popiſh prieſts, 120. ſaying or hearing mals, 123. 
frequenting- conventicles, 124. —_ education of 


teſtant children of papiſts, 127. papiſts not repairing to 


church, 127. perverting others, or being perverted to 


popery, 136. entring into foreign ſervice, 137. refuſing 
the oaths and ſubſcriptions, ' 137. armour and am- 
munition, 142. horſes, 143. popiſh baptiſm, 143. 


marriage, 144. burial, 144. heirs of popiſh recuſants, 
1155 popiſh wife, 145. popiſh ſervants or ſojourners, 
146. 


popiſh ſchoolmaſters, 147. papiſts not to ſucceed 
to the crown of this realm, 148. ſhall not ſit in either 


houſe of parliament, 149. ſhall not preſent to benefices, 
151. papiſts ſhall be as excommunicated, 158. ſhall. 
not repair to court, 158. ſhall not come within ten 


miles of London, 160. ſhall not remove above five 
miles from their habitation, 161. ſhall be diſabled as 
to law, phyfic, and offices, 165. ſhall not be execu- 
tors, adminiſtrators or guardians, 166. inrolling deeds 


and wills of papiſts, 167, regiſtring eſtates of papiſts, 


168, papiſts to pay double taxes, 172. lands given to 
ſuperſtitious uſes, 172. preſentment of papiſts to the 


courts ſpiritual and temporal, 173. information againſt 
papiſts not reſtrained to the proper county, 174. peers 


how to'be tried in caſes of recuſancy, 174. papiſts con- 
forming, 174. ſaving of the eccleſiaſtical juriſdiction, 


176; — form of the declaration againſt popery, iii. 17. 


form of the papiſts oath of allegiance, iii. 177. 


Poztarius, in the religious houſes, who, ii. 474. 


dztifozium, what, i. 346. iti. 22. 


Poꝛtion of tithes in another parith, iii. 377. 

Pozfuis, what, i. 346. iii. 22. 

Pofafocs, tithe of, iii. 453. 

Pꝛaedial tithes, what, iii. 37 5. | 
Pꝛaemonſtratenſes, a religious order of canons, ii. 463. 
Pꝛemunientes clauſe in the writ of ſummons to parlia- 


ment, ii. 20. | 


Pꝛacmunire, ſtatute of, iii. 114. 


Vol. IV. K k P2eaching, 


s 


ants, 127. pro- 
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A TABLE of the principal matters. 
P2zeaching, not to be without licence, iii. 252. duty of 
| pteachers, 256. prayer before ſermon, 255. | 
Pzebendary, who, ii. 79. ER 
Jozaetentoz, in the religious houſes, who, ii. 474. 
Pꝛeceptozies, in the religious houſes, what, ii. 471. 

2e£20gatibe court, iii. 179. | = 
Preleaption, concerning tithes, what, iii. 396. preſcrip- 
tion in the common and eccleſiaſtical laws different, 
207, what length of time will create a preſcription 
in the a en courts, i. 76, 334, 337. iv. 30, 


199. „ 1 5 . : | 
Pzeſentation to a benefice, i. 123. difference between 
preſentation and nomination, 123. preſentation to be 
to a void benefice, 124. preſentation by an infant, 124. 
by coparceners, jointenants, and tenants. in common, 
125. by executors, 125. by the huſband in right of 
his wife, 126. by tenant in dower, 126, by the mort- 
gagee, 126. by the king during the vacancy of a bi- 
ſhoprick, 126. by the king on promotion to a biſhop- 
rick, 127. by the lord chancellor of benefices in the 
king's gift, 129. whether an alien may be preſented, 
130, whether a layman or a deacon, 131. a pluraliſt, 
121. whether a man may preſent himſelf, 131. whe- 
ther the ſon next immediately after his father, 131. 
within what time a preientation ſhall be, 133. whe- 
ther it may be by word, 134. form of a preſentation, 
134. whether it may be revoked, 135. examination 
ot the perſon preſented, 136. original right of exami- 


nation in the biſhop, 136. time for examination, 138. 


manner of examination, 139. biſhop's refuſal of the 
perſon preſented, 141. cauſes of refuſal, 141, notice 
of refuſal to be given to the patron, 141. remedy for 
the clerk refuſed, by duplex querela, 143. for the pa- 
tron, by quare impedit, 147. | 8 
P2cſentments of churchwardens, origin thereof, i. 377. 
to be framed upon articles of inquiry, iv. 22. to be 
upon oath, 22. how far it may be ſafe to preſent upon 
common fame, 23. preſentment in what manner to be 
made, 24. at what times to be made, 24. penalty for 
not preſenting 25. ; 1 
Paicf, a word of ambiguous import, iii. 43. 
P2imate, who, i. 174. | 
Peincipal creditoz, in what caſe adminiſtration may be 
granted to him, iv. 227. 8 4 75 
eꝛoz and prioreſs, who, ii. 473. 
Paiozies alien, ii. 471. 


'Pzivileges 
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ATABLE of the principal matters; 


Paivileges of the clergy, iii. 180. not bound to ſerve - 


in a temporal office, 180. not reſtrained from ſerving 
in a temporal office, 180, not bound to ſerve in war, 


182. not bound to appear at the torn or leet, 182. not 
to be arreſted in attending divine ſervice, 183. penalty 
for laying violent hands on a clerk, 185. ſhall 
have the benefit of clergy more than once, 186. ex- 
empted from ſerving on juries, 186. ſhall not be 
amerced after the quantity of his ſpiritual benefice, 
186. how far ſubject to penſions or ſervices to the 
king, 187. ſheriff not to levy on his eccleſiaſtical goods, 
187. diſtreſſes not to be taken in the lands of the 
church, 188, how far liable to taxes and other publick 
charges, 190. | 
P2obate of wills, iv. 178. | 
zoceſs, ſerving on the Lord's day, ii. 380. 
zcctoz, who, iii. 198. his general duty, 198, 9. not 


to act without the advice of an advocate, 199. not to 


be clamorous in court, 200. 

P2ocurafions, whence ſo called, ii. 111. anciently made 
by proviſions in kind, iv. 27, now converted into mo- 

ney, 29. how recoverable, 29. Whether payable by lay 

impropriators, 30. 

P:efaneneſs, indictable at common law, iii. 201. de- 
praving the chriſtian religion by words or writing, 201. 
profaning the ſame in ſtage plays, 202. 
20htbifran, not grantable in caſes merely ſpiritual, 


ili. 204. not for proceeding by the canon law, 205. _ 


not for trying temporal incidents, 205. not for a tem- 
poral conſequential loſs, 206. for temporal matter mixt 
with ſpiritual, 206. on trial of cuſtoms, 207. on the 
_ conſtruction of acts of parliament, 208. on refulal of 
a copy of the libel, 209. on a collatera] ſurmiſe, 209. 
on the huſband's ſuing on the wife's cauſe of action, 
210. ſuggeſtion to be firſt moved in the ſpiritual court, 
210. ' affidavit to be made of the ſuggeſtion, 210, 
ſtrict proof of the ſuggeſtion not neceſlary, 211. ſug- 
geſtion traverſable, 211. not to be granted on the laſt 


day of the term, 211. in what caſe it may be after ſen- 


tence, 212, in what caſe the plaintiff may have a pro- 
hibition te ſtay his own ſuit, 212. party dying, 213. 
colts, 214. Eds 
20tocot, what, iii. 3. 


20vinctal conſtitutions, what, Pref. page xi. provin- 


cial ſynod, ii. 17. = 
P2oviſozs, ſtatutes of, ii. 34. iii. 115. 
Plalmody, in churches, ii, 251. 
; „ Publick 


* 


A TABLE of the principal matters. 

blick net arp, iii. r. | 

Pualick Wo. ſhip: 5 | 

Due attendance on the publick worſhip ; all perſons to 
reſort to church, iii, 216. on pain of puniſhment by 
the cenſures of the church, 216. on pain of 12 d a 
ſunday, 216. on pain of 201 a month, 219. on 

pain of being diſabled from offices, 219. penalty 

of harbouring ſuch recuſant, 220, recuſant conform- 

ing, 220. | 

Tſtabliſnment of the book of common prayer; power 

of the church to decree rites and ceremonies, iii. 220. 
liturgy before the ads of uniformity, 220. by the 
act of uniformity of the 2 Ed. 6th, 221. of the 
5 Ed. 6th, 224. of the 1 Eliz. 225. of the 13 & 
14 C. 2d, 227. books of common prayer to be pro- 
vided, 233. declaration of aſſent thereunto, 234. 
ſubſcription and declaration of conformity thereto, 
236. penalty of contemning or not uſing the ſame, 
238. penalty of being preſent at any other, 243. 


Orderly behaviour during the divine ſervice; by the 


canons, iii. 243. by the ſtatute of x Mary, 244. 
by the act of toleration, 247. by the riot act, 247. 
Performance of the divine ſervice in the ſeveral parts 
thereof, iii. 247. common prayer to be uſed on ho- 
lidays, 247. on other days, 248. in what part of 
the church, 248. habit of the miniſter officiating, 
248. morning and evening prayer, 250. pſalms 
250. litany, 250. prayers and thankſgivings after 
the litany, 250. ſinging, 251. publication of ec- 
cleſiaſtical matters in the church, 252, preaching, 
252. homilies, 257. publication of acts of parlia- 
ment, and -other 'temporal matters in the- church, 


257* | 
Pulpit to be in churches, i. 339. 
Par aufre vie, what, iv. 3979. | 
Jargatio', the form and manner of it, iii. 259. aboliſh- 
ed, 259. : 7 
Q. 
Quakers, laws egainſt them before the act of toleration, 
ii. 170. how far exempted from the penalties thereof 
by that act, 173. their affirmation admitted inſtead of 
an oath, 184. forms of their affirmations and declara- 
tions inſtead of oaths, iii. 17. their tithes and church 
rates how recoverable before juſtices of the peace, i. 358. 
iv. 500. legality of their diſcipline, ii. 186. | 
| | Quare 
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A TABLE of the principal matters. 


Quare impedit, in caſe of the biſhop's refuſal of a clerk 
preſented, iii. 260. form and manner of trial, i. 26, 


Quare iscumbzavit, writ of, i. 27. iii. 261. 


Quare non admiſtt, writ of, i. 27. iii. 361 
Quarreiting in the church or eee at; 


Queen Anne's bounty for the augmentation of ſmall 


livings, ii. 251, 
Querela duplex, what, i. 143. | 
Qucſtmen, who, i. 368. how appointed, 370. 


Quod permittat, writ of, iii. 261. 


R. 


Rape, puniſhment of it, iii. 266. 


Rape ſeed, tithe thereof, iii. 431. | 
Ratchiſf, Dr. his travelling phyſicians, i. 289. 
Rafe, for the repair of the church, i. 352. 
Kationabili parte bonozum, writ of, iv. 374. 


Reader, in what caſe allowed in the church, iii. 267. 


antiquity thereof, 267. how appointed, 267. 
Reading desk, to be in churches, i. 339. firlt inſtitution 
thereof, iii. 248. 


Reaſonable part, of widows and children, what, iv, 


5 8 
Recognizances, in what order of debts to be paid, 
iv. 292. | 
Recoliccs, an order of friers, ii. 466. 
Reconciliation of a church, what, i. 308. 
Reconſecr.ition of a church, when neccflary, i. 308. 
R2convention, what, ii. 123. 
Recuſanf, who, iii. 120. 
Refectionarins, in the religious houſes, who, ii. 474- 
Refuſal, by the biſhop of a clerk preſented to a benefice, 
i. 141. cauſes of refuſal, 141. notice of refuſal to be 
given to the patron, 141. remedy for the clerk refuſed 
Y duplex querela, 143. for the patron by quare im- 
pedit, 147, by 
Regiſter, how appointed, iii. 269. his office and duty, 
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egiſter bock, firſt inſtitution thereof, iii. 273. to be 
provided by the pariſh, i. 342. how to be kept, iii. 274. 
regiſter book good evidence, 274. whether diflenters 
have a right to be inſerted in the church regiſter, 274, 
5. regiſter of marriages in particular, 275. of burials 
in particular, 276. 1 | | 

Rent in arrear, goes to the executor, iv. 242. in what 
order of preference to be paid amongſt debis, 293. 
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Repair of the church, i. 322. | 
Reſidence, by canon, iii. 278. by the common law, 278, 

by the ſtatute, 278. hoſpitality to be kept by non-re- 

ſidents, 291. leaſes of non-refidents, 292. reſidence of 
biſhops, 293. of deans, 293. of prebendaries and ca- 


nons, 294. of rectors and vicars, 295. of Ccurates, 


297. of pluraliſts, 297. of perſons preſented by the 
univerſities to popiſh livings, 297 | 
Reſiduary legatec, in what caſe he ſhall have adminiſtra. 
tion of the effects, iv. 227. | 
Reſignation, what, iii. 297 to whom to be made, 298. 
whether it muſt be made in perſon, 298. muſt be ab- 
ſolute, and not conditional, 299. muſt be accepted by 
the proper ordinary, 299. ordinary's power to refuſe, 
300. from what time lapſe after reſignation ſhall incur, 
301. corrupt reſignation, 301. general bond of reſig - 
nation, whether valid, 331. 
Keſpond, what, iii. 302. | 
Meſtoꝛation of king Charles the ſecond, to be obſerved 
as an holiday, ii. 289. 
Review, commiſtion of, i. 56. 
Richmond archdeaconry, probate of teſtaments there, 
iv. 214- | 
Right of advoawſon, writ of, what, i. 26. 
Ring, in marriage, fignification thereof, ii. 433. 
Ringers, their ſalary, i. 345. 
Robbery, on the Lord's day, hundred not anſwerable for 
it, ii. 381. | 8 
Rochet, what, iii. 302. 
Regation days, what, ii. 280. 
Nopal diſpenſation, iii. gg. | 
Rural dean, antiquity of the office, ii. 108. apportioning 
_ the diſtrict, i. 175. ii. 109. appointment of rural deans, 
ii. 109. their oath of office, 110. their holding rural 
chapters, III. their attendance at the biſhop's viſita- 
tion, 112. their judicial and other authority, r1 3. con- 
tinuance in their office, 113. their diſuſe, 114. 
; 8. 
Sabbath, or Lord's day, due obſervation thereof, ii. 374. 
Sac, order of, in the religious houſes, ii. 468, 
Dacraments, iii. 303. | 
Sacrilege, i. 364. | 
Sacriſta, in the religious houſes, who, ii. 473. 
Daſff-on, how tithable, iii. 454. | | 
Sanctu irp, privilege of, aboliſhed, i. 364. 
 Bavigatans, an order of monks, ii. 461. 


 Schoals, | 


BT Mp 


UG Irv 259 


Up IA 


re, 


or 


ble to the publick taxes, 315. 
Scire facias, writ of, what, iii. 483. 
Scotland: 


Cuſtom of diſtribution of inteſtates effects there, iv. 409, 
Epiſcopal miniſters there, to pray for the king and 


royal family, ii. 193. 
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Schools, power of foundation, iii. 303. ſchoolmaſter, 
whether neceſſary to be licenſed, 304. penalty on papiſts 
teaching ſchool, 309. diſſenters how far allowed ts 
teach ſchool, 309. whether the ordinary may deprive 
for teaching without licence, 310. in what cafes curates 
ſhall have the preference in teaching ſchool, 310, ſchools 
ſubje& to a commiſſion of pious uſes, where there is 

no viſitor, 312. whether the viſitor's power is conclu- 
ſive, 312. governors, eo nomine, are not viſitors, 312 

whether the truſt ſurviveth, on the feoffees dying away 

. beyond the limited number, 314. ſchools how far lia» 


Marriages there, in fraud of the ſtatute, ii. 428. 


Seats in churches, origin of the diſtinct property therein, 
i. 329. of common right to- be repaired by the pari- 
ſhioners, 330. uſe of the ſeats in the pariſhioners, 330. 
biſhop to diſpoſe of the ſame, 330. churchwardens 
power to diſpoſe of the ſame, 331. reparation neceſſary 
to make a title, 331. ſeat not to go to a man and his 
heirs, 332. ſeat may be preſcribed for as belonging to 


an houſe, 332. and not as belonging to the land, 333. 


priority in a ſeat may be preſcribed for, 333. biſhop's 
diſpoſal of ſeats in the chancel, 333. impropriator's 


ſeat in the chancel, 334. vicar's feat in the chancel, 
334. ſeats pulled down, what ſhall become of the ma- 
terials, 335- right to ſeats, where triable, 330, 


Sees of biſhops, what, i. 253, 
Heleg veſtry, iv. 8. 


Dentence, definitive, iii, 316, interlocutory, 316. ſene 
tence muſt be in writing, 316. muſt be pronounced in 


preſence of the parties, 310. 


D:nfences of ſcripture, on the walls of the church, i. 


2 * | 
P.-E during the vacancy of a benefice, iii. 316. 
iv. 2. Where none will accept a benefice, iii. 316. 
during a ſuit, 317. for neglect of duty, 317. for debt, 
17. for dilapidations, 317. who ſhall have the pro- 
a0 pending an appeal, 318. fequeſtcator's duty in re- 
ceiving the profits, iii. 318. iv. 3. how to account, 
iii. 318. iv. 4, ſequeſtration diſcharged, iii. 318. 


D:rmons, directions concerning the lam-, iii. 256. 
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Scxton, whence ſo called, iii. 319. how appointed, 319 

. : where the office 1s elective, whether a woman may 
vote, 320. whether a woman may be elected, 320. 

whether a mandamus lies to reltore a ſexton, 319. 


how diſplaced, 320, uy 
Shipton, prebend of, annexed to the profeſſorſhip of law 
in Oxford, i. 120. Mx CORN YT GOL IR 
Sound, ſtealing of, i. 249. | | 
ick, viſi.tion of, iii. 321. communion of the ſick, l 
321. departing out of this life, 33. 
D.defmer, who, i. 368. how appointed, 370. their oath 
of office, 374. | | 5 
Sign firavit, on a writ de excommunicato capiendo, 
11. 217 ö 
Simons, by the canon law, iii. 324. oath againſt ſimony, 
326. ſimony by the ſtatute law, 327. concerning bonds 
of reſignation, 331. form thereof, 338. | 
Simple contract debts, to be laſt in payment, iv. 295. 
ine⸗cure; original of fine-cures, iii. 339. more than 
one incumbent to make a fine-cure, 340. poſſeſſion of 
© fine-cures how to be obtained, 340. not within the 


ſtatute of pluralities, 341. 
Singing of pſalms in the church, iii. 251. 
zander, how far of ſpiritual cognizance, ii. 115. 


Small tithes, what, iii. 375. D 
D. damp, i. 233. I, | D 
Dan, whether he may be preſented to a benefice imme- D 
diately after his father, i. 131. | 
Daul-ſhot, what, ii. 500. | | 
Dfalate, archbiſhop of, made dean of Windſor, i. 130. 8 
Spoltation, writ of, what, iii. 341. in what caſes grant- 2 
able, 342. a 
Spoꝛts, how far permitted on the Lord's day, ii. 378. 8 
king James the firſt, his book of ſports, 380. licenſed 8 
by king Charles the firſt, i. 313. | 
Stamps, on the ſeveral eccleſiaſtical inſtruments, iii. 343. 8 
Statute law, what, Pref. page xxv. ſtatute inflicting no S 
. penalty, how to be inforced, ii, 442. 8 
8 SD'1pendiacy pꝛieſts, who, ii. 62. iii. 344. £ 
Striking in the church or churchyard, i. 361. 
Siutd:acon, who, iii. 344. $ 
Subſcription: | > | 
To the 3g articles ; by perſons to be ordained, iii. 36. 
b, by clerks at inſtitution to a benefice, i. 148. by per- x 


| | ſons elected in colleges, 456. by officers in the ec- 
j cleſiaſtical courts, li. 42. by lecturers, ii. 361. by 
curates, ii. 57. by ſchoolmaſters, iii. 304. 
| | To 
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To the book of common prayer; by clerks at inſtitu- 
tion, i. 150. by curates, ii. 57. 
To the three articles, concerning the ape nN the 
common prayer, and the 39 articles; by * to 
be ordained, iii. 36. by clerks at inſtitution, i. 
by lectuters, ii. you: 'by curates, 57. * cee 
maſters, iii. 304. 
Suffragan biſhops, who, i. 225. their foo," 225. their 
nomination and 3 448. their power, mae 
now diſuſed, 228. 


Suicide. iii. 344. 


Sundap, due eee bl, ii. 374. 


Superinſtitution, what, i. 154. 

Superviſoꝛs of a will, their N iv. 11 3- 

Sur poſititious births, i. 114. 

Supzemacp; the king's ſupremacy by the common har, 
iii. 345. by the canons of the church, 346. by the 
39 articles, 347. by act of parliament, 347. the king's 
ſtyle and title, 348. penalty of denying the king's 
ſupremacy, 349. penalty of aſlerting the pope's ſupre- 
macy, '351. ſupremacy limited and defined b ae acts 
of ſettlement at the revolution, 352. by the act of 
union of the two kingdoms of England nl Scotland, 
357. oath of ſupremacy, iii. 12, 16, 351. 


Surgeons, how far neceſlary to be licenſed, in, 83. 


Surplices, to be provided 1 in churches, i. 339. 

Surrogate, who, iii. 358. his oath of office, ii. 419. 
iii. 358. bond- for the due performance of his office, 
ili. 358. 


Surrendec, by deed, ii. 334 in law, 334. 
Duſpenſion, ab officio-et beneficio, i iii. 359 ab ingreſſu 


eccleſiæ, 359. 
Swans, tithe of, iii. 470. 
Swearing, puniſhment thereof, by the canon Jaw, Tr 
360. by ſtatute, 360. | | 
Swinburne, his character, iv. 371. 
Sylva caedua, what, iii. 438. tithe FO. 436. 
Spnod, general, national, provincial, dioceſan, iii. 363. 
Synodals, what, i. 260. iii. 364. how recoverab e, 
ili. 365. 


Spnodaticum, what, i. 160. 


Table of degrees of marriages Worry to be ſet up 
in churches, i. 342. 


Templars, 
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Templars, a religious order of knights, ii. 469. dif- 
ſolved, 475. 

Tempozalties of biſhopricks, . in the time of eee 

i. 205. 

Ten canmandments to be ſet up in churches, i. 342 

Tenants in common, who, i. 14. 

Tenths, what, iii. 113, N paid to the pope, 11 3 

| given to the king, 113. 

Terrier, required to be made, iii. 365. authority there- 
of, 366. form thereof, 366. | 
Ted, form thereof to be taken againſt tranſubſtantiation 
jii. 1 

* difference between will ang Wet iv. 42. 

Teſtes ſynddales, who, i. 368, 378. iv. 20. 

Teſtimonial, for orders, ili. 30. form thereof, 52, 3,4. 
of a perſon preſented to a benefice, i. 139. 

Theſaurarius, in the religious houſes, pack 11. 474. 

Tithes: 

Origin of tithes in England. iii. 74. . 

'The-ſeveral kinds of tithes, with their nature and pro- 
per ties, iii. 375. diviſion of tithes into prædial, 
mixt, and perſonal, 375. diviſion of tithes into great 

and ſmall tithes, 375- tithes reſtrained to the pro- 
per pariſh, 376. portion of tithes in another pariſh, 
377. tithes in extraparochial places, 377. | 

Of what things tithes ſhall be paid; and of exemptions 

and diſcharges from tithes, iii. 378. of things that 
renew yearly, 378. once in the year, 378. things of 
the ſubſtance of the earth, 378. things ferz nature, 
378. barren land, 378. foreſt land, 380. glebe 
land, 381. abbey land, 381. ancient demeſne, 392. 
_ common appurtenant, 392. 

Of modus's, or exemptions from payment of tithes 
in kind ; and of cuſtom and preſcription, iii. 396. 
difference between cuſtom and preſcription, 396. de 
non decimando, 397. de modo. decimandi, 401. 
modus muſt have a reaſonable commencement, as 
from. a compoſition real, 402. muſt be ſomething 

for the parſon's benefit, 406. mult not be one tithe 
in lieu of another, 406. muſt be different in kind 
from the thing that is due, 407, muſt be certain, 
408. ancient, 412. durable, 417. without inter- 
ruption, 417. modus how deſtroyed, 418. how to 
be tried, 418. 

Of the ee particulars tithable, i iii, 420. | 
Corn, and other grain, 421. balks and meres, 
422, headlands, 422. ſtubble, 422. after-eatage, 

WIE 422. 
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dic. Þþ 43232. tares cut to feed cattle, 422. beans and peaſe, 
423. 
Hay, and other like herbs and ſeeds, 427. after-mowth, 
428. after-eatage, 429. clover, 430. rape ſeed, 431. 
2. woad, 432. fern, 432, heath, furze, broom, 432. 
Agiſtment, or paſturage, 432. 2 de jure, 432. for 
what cattle, 433. for what lands, 434. by whom 


7 
| 5 to be paid, 435. in what manner to be paid, 435. 
re- madus for the ſame, 436. 
| Wood, 436. whether it is tithable de jure, 4.36. whe- 
on, ther it is a great or ſmall tithe, 438. tythe of ſylva 
22 1 " cadua by the canon law, 438. by the ſtatute law, 
42. 439. no tithe of wood for timber, 439. no tithe of 
| | the roots of trees, 447. nor of wood for huſbandry 
< or fuel, 447: nor for hurdles for ſheep, 447. nor 
| for hop-po es, 447. for making bricks, 447. of | 
fruit trees, 447. of nurſeries, 448. in what man- | 
ner to be paid, 448. by whom to be paid, that | 
is whether by the ſeller or buyer, 448. modus for | 
0- the ſame, 448. 1 
l, Flax and hemp, to pay 5 s. an acre, 449. , 1 
at - | Madder, to pay 58. an acre, 449. | 
o- Hops, in what manner tithable, 450. | 
h, Roots and garden herbs and ſeeds, as turnips, par- | 
| ſley, cabbage, ſaffron, 453. | 
ns Fruits of trees; as apples, pears, acorns, 454. | 
at Calves, colts, kids, pigs, 455. i 
of Wool and lamb; a mixt ſmall tithe, 458. at what time | 
, due, 458. in what manner to be tithed, 458. how to | 
Yo be proportioned in different pariſhes, 460. ſheep ö 
z. removed to avoid the payment of tithe lambs, 461. 
ſheep dying or killed, 462. lamb's wool, 462, ſheep 
s agiſted, 463. locks of wool, 463. ſeveral ſocks de- 
. paſtured together, 464. modus for the ſame, 464. 
e Milk and cheeſe; a mixt tithe, 465. not milk and 
= cheeſe both, 465. payment thereof by canon, 465. 
$ cows depaſturing in different pariſhes, 465. when 
> milk ſhall be paid, and when cheeſe, 466. agiſtment 
2 of milk cattle, 467. manner of tithing, 467. modus 
] for the ſame, 468. 
: Deer and conies, 468. 
a Fowl; hens, ducks, geeſe, 470. ſwans, 470. turkies, 
) 470. pigeons, 470. partridges and pheafants, 470. 
modus for the ſame, 470. 
Bees, 471. 


Mills, fihings, war other perſonal tithes, 471. 
Of 
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of the ſetting out, and the manner of taking and car- 
rying away of tithes, iii. 476. general manner of 
etting out, 476. not before the crop is cut, 476. 
the parſon may not fet it out, 475. yet he may ſee 
it ſet out, 476. muſt take care of -it after it is 
ſet out, 478. may ſpread and dry it on the ground, 
478. and carry it away, 479- but muft not do wilful 
damage, 479. 
Tithes how to be recovered, Ri. 480. incumbent 
compelled to demand, 480. who to be ſued for the 
ſame, 480, to whom to be paid where the pariſh is 


not known, 481. anciently recoverable in the county 


court, 481. recoverable in the ſpiritual court; by 
the canon law, and by divers ſtatutes, 481. recovery 
of treble value in the temporal courts, by the 2 & 
3 Ed. 6th, 488: recovery of double value in the 
eccichaftical court, by the ſame ſtatute, 492. man- 
ner of ſuing for tithes in the eccleſiaſtical court, 
494. ſuit for ſmall tithes before juſtices of the 
peace, 497. ſuit for quakers tithes before juſtices 
of the peace, 500. tithes ſevered to be ſued for 
in the temporal courts, 503. ſuits for tithes in the 
courts of equity, 503. incumbent ing 503. 

Tithes in London, iii. 504. 

Form of a leaſe of tithes, iii. 518. 


Tironenſes, an order of monks, it. 461. 


Title for orders; what ſhall be deemed ſufficient, iii. 


28. biſhop to provide for a clerk ordained without a 
ſufficient title, 29. form thereof, 32. 

Toleration. See Dillenters. 

Tomb ſtone. See Burial. 

Tonſure, what, iii. 193. 

Tranſubſtantiation, condemned, il. 387. form of the 
declaration againſt it, ii. 387. iii. 17. 

Trees, in the n who bath the property in 

them, i. 319. 


Trentars, what, iii. 523. 
Trinitarian friers, a religious order, ii. 467. 


Troper, what, iii. 523. 

Tunic, what, iii. $23. 

Tu kies, tithe of, iii. 470. 
Tu:nips, how ichable iii. 453. 


V. 


Uacation of a beneſice; who ſhall have the profits dur— 
ing the vacation, iv. 1. ſequeſtration iflued on a be- 


nefice becoming void, 2. management of the pro- 
fits, 
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fits, 3. ſupply of the cure, 3. ſucceſſor when to en- 

ter, 4. ſequeſtrator to account, 4. proportioning the 

profits with the predeceſſor's executors, 4. 
—— Vacation of biſhopricks. See Biſheps. 


N - 


Ueſtrp, what, iv. 7. notice of the meeting, 7. 


acts made, 8. veſtry clerk, 8. beadle, 8. ſelect veſtry, 
Ueſtrp clerk, his appointment, iv. 8. 


Uicarages, endowment thereof upon appropriation, i. 70. 


original endowments where likely to be found, 73. 
vicarage a diſtin benefice, 72. patronage of vicar- 
ages how acquired upon endowment, 72. authority 
of endowments, 73. preſcription where the endow- 
ments fail, i. 75. trial of endowments, where, i. 75. 
what length of time creates a preſcription, 76. endow- 
ment to be conſtrued favourably, 76. how far the 
ordinary hath power to augment vicarages, 77. aug- 
mentation of poor vicarages by the governors of queen 
Anne's bounty, ii. 248. vicarage how diffolved, i. 
83. form of the endowment of a vicarage, i. 84. 


Uicar general, who, i. 265. how to be qualified, 266. 


his juriſdiction and power, 267. for what term the 
office is grantable, 269. 7 | 


Uigil, what, ii. 279. whence ſo called, i. 309. what | 


days to be obſerved as vigils, ii. 279. | 
Uiis ef modis, citation, what, i. 385. 


Ui latca remevendt, writ of, what, i. 155. iv, 12. ef- 


fect thereof, ii. 311. 


Uiner's inſtitution of a profeſſorſhip of the common 
law, ii. 50. obſervations on his abridgment of the 


common law, 57. | 

Uiſifation of churches and chapels, origin thereof, i. 
378. iv. 13. who ſhall viſit, iv. 13. how often, and 
in what order, 13. inhibition 2 the time of 
viſitation, 15. general power of the viſit 


ſentments, by whom to be made, 20. to be made upon 


oath, 22. articles of inquiry, 22. preſentments on 
common fame, 23. preſentment in what manner to 


be made, 24. at what times to be made, 24. fee for 
taking in preſentments, 25. penalty for not preſenting, 


25 none to be preſented twice for the ſame offence, 


26. churchwardens to ſupport their preſentments, 26. 
procurations, 27. anciently by proviſions in kind, 27. 


new converted into money, 29. whether due when 


ne 


who may | 
vote, 7. hindring perfons from the meeting, 8. ma- 
jority concluſive, 8. power of adjourning, 8. entry of 


iſ1tal ors, 16. viſi- 
tation ſermon, 18. exhibits at the viſitation, 19. pre- 
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no viſitation is made, 29. to be ſucd for in the ſpiri- 1 
tual court, 29. to be paid by rectories impropriate, 5 
where there is no vicar endowed, 30. impropriate 
rectory where there is a vicar endowed, 30. chapel of 
eaſe under a. parochial church, 30. churches newly 
erected, 30. places exempted, 30. | 
Uiſitatorial power, over colleges, and other charitable 
foundations, i. 407. in the caſe of ſchools, iii, 312. 
Ungid benefice. See Avoidance, | 
Uogluntary juriſdiction, what, i. 268. 


U. 


Union of churches, iv. 31. cauſes of union, 31. who 
may unite, 31. reſtraint of union by ſtatute, 31. in 
towns corporate, 32. union may be in futuro, 35. pre- 
ſentation to united benefices, 35. reparation of the 
united churches, 35. other payments and duties, 35. 
effect of union as to pluralities, 35. church united to 1 
a prebend, 35. union how tried, 36. | 

Univerfitics.- See Colleges. 

| Uſqrpation, what; iv. 36. | : 

Uſury, by the civil law, iv. 38. by the canon law, 39. 
by the common and ſtatute laws, 39. : 


W. 


Make, or feſtival of the dedication of the church, i. 309. 

Wales, cuſtom of diſtribution of inteſtates effects there, 
iv. 370. ſervice in the Welſh tongue, iii. 230. | 

Waſte, committing in the glebe lands, ii. 268. whether 
digging mines therein is waſte, 268. | 

Watermen on the Thames, allowed to paſs on the 
Lord's day, ii. 375. 

Way to the church, where to be ſued for, i. 365 

| Weapon drawing in the church or churchyard, 1. 363. 

White friers, a religious order, ii. 467. 295 

Wrhitgiff, archbiſhop, his table of fees, ii. 236. 

| Whitſun-farthings, what, i. 279. ili. 80. 

Widows, at what time they may marry after their huſ- 


| band's death, ii. 409. 

| | Wife, whether ſhe may make a will, iv. 46. wife being 
an executrix, I11. payment of a legacy to her how far 
good, 319. deviſe to her to her ſeparate uſe, 126. how 
far the wife is of kindred to the huſband under the 
ſtatute of diſtribution, 127. 
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ills: 


A TABLE of the! principal n 


Mills: 


Who may make a will; ; infant, iv. 42. idiot, 44. 


lunatick, 44. perſon of weak underſtanding, 45. per- 


ſon in liquor, 46. married woman, 46. perſon under 
fear or reſtraint, 52. perſon circumvented by fraud, 53. 


deaf and dumb, 54. blind, 54. traitor, 55. felon, 56. 
felo de ſe, 56. outlaw, 56. excommunicate perſon, 56. 


Of what things a will may be made; of lands, iv. 57: 


lands to charitable uſes, 59- of an eſtate” pur auter 
vie, 60. mortgage, 60. advowſon of a living, 67. 


lands contraQted for, but not conveyed, 61. leaſe, 


61. term for years, 61. debts or things in action, 
62. things which the teſtator hath not of his own, 
62. things in joint tenancy, 63. corn growing, 63. 
things not yet in rerum natura, 63. things belong- 


ing to the freehold, 64. things in executorſhip, 65. 
things in adminifiration, 65. wife's goods by the 


ne, ON. things obtained after the will made, 


Form and manner of making a wilt; of lands to be 


in writing, iv. 67. ſigned by the deviſor, 67. atteſt- 
ed and ſubſeribed in his preſence, 69. by three 


witneſſes, 73. what witneſſes are neceſſary for a will 


of goods, 94. declarations of truſt, 95. nuncupative 


will, 96. codicil, 97. donatio cauſa mortis, 98. qua- 


li fication of the witneſſes, 74. appointing of guardi- 
ans, 100. appointing of executors, I10. wife being an 


executrix, 111. ſuperviſors of a will, their authority, 


113. atteſting the execution of the will, 114. how far 
it is neceſſary that the witneſſes know that it is a will, 
114. wills to be conſtrued favourably, 117. parol 
averment how far to be admitted to prove the inten- 
tion, 118. clauſe of perfect mind and memory, 
123. What words will paſs a fee ſimple, 123. de- 
viſe to a feme covert to her ſeparate uſe, 126. de- 
viſe to heirs female, 126. deviſe to one's relations, 
126. how far the wife is a relation, 127. deviſe to 
younger children, 128. life's eſtate, how implied, 


129, eſtate. equally to be divided, 129. deviſe. of 


mortgages paſleth the lands, 136. advowſon, tithes, 
fee farm rents, 136. lands to be fold, 136. deviſe 


upon condition, 139. executory deviſe, What, 139. 
deviſe tending to perpetuity, 142. deviſe to children 


yet unborn, 145. in what caſe maintenance ſhall 


be implied, 147. houſhold ftuif, 148. houſhold 
goods, 148. all his goods, what it implies, 148. 


chattels 


4 . 
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A TABLE of the principal matters. 
chattels doth not imply things which go to the heit, 


.*. 149. land implies the corn growing thereon, 1 50. 


deviſe in reſtraint of marriage, 152. condition not 
to give trouble to the executor, 157. thing deviled 


twice, 158. thing which a perſon bath not of his 


own, 158. in what caſes a legacy ſhall be ſaid to 
lapſe, 158. durplusy 166. wills ho- w revocable, 
172 


Of the oratiace of wills, and adminiſtration of in- 


teſtates effects: 


| Probate of wills; origin of the jenen, 3 iv. 178. 


biſhop, 180. peculiar, 180. archbiſhop's preroga- 
tive in caſe of bona notabilia, 180. wills in the 


© Britiſh colonies, 185. wills of land not ſubje& to 


the eccleſiaſtical. juriſdiftion, 186. will of goods 
not effectual before probate, 187. | refuſal of an 
executorſhip, 188. executor of his own wrong, 
190. co-executors, ſome of them do refuſe, 192. 
where one executor excludes the other, 193. 


where all refuſe, adminiſtration to be committed, 


193. within what time the will ſhall be proved, 
194. what the executor may do before probate, 


194. ordinary to cite the executor” to prove the 
will, 196. mandamus to compel the ordinary, 
| 196. manner of proving the will, in common 


form, 196. in ſolemn form, 198. executors oath 
to render à juſt account, 201. bond to the like 
purpoſe, 202. probate making out, 206. regiſtry of 
wills in particular places, 207. probate of a will of 
lands not evidence, 207. probate of a will of 
goods and chattels how far evidence, 208. fee for 
probate, 211. executor dying, 216. 


Adminiſtration of inteſtate's effects; power of the 


ordinary, iv. 216, ordinary may be compelled, 
220. refuſal of adminiſtration, 223. to be . grant- 


ed to the widow or next of kin, 223. to the 


huſband of the wife's effects, 224. to the father 
or mother of their children's effects, 225. to the 
grandmother before uncles and aunts, 225. to the 
ſon before the father, 225. half blood, 226. in 
general, to the next of kindred, 226. to the reſi- 
duary legatee, or principal creditor, 226. admi- 
niſtration during abſence out of the kingdom, 227. 


- pendente lite, 227. during the minority of an in- 


fant executor or adminiſtrator, 227. feme covert 
adminiſtratrix, 230. adminiſtrator dying, 231. 
where none will adminiſter, 231. may be granted 

out 
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AT ABLE of the principal matters. 
out of the juriſdiction, 231. perſon. cannot act 
before adminiſtration, 231. time of granting ad- 
miniſtration, 231. adminiſtrator's oath, 231. bond 
on granting adminiſtration, 231. fee for admini- 


ſtration, 235. letters of adminiſtration allowed 


ds evidence, 236. revoking adminiſtration, 236. 
Of the duty of executors and adminiſtrators in making 
an inventory, and getting in the effects of the de- 


ceaſed, iv. 237. adminiſtring beſore inventory made, 
237. laws requiring the making an inventory, 238. 
things to be put into the inventory, 20. 


goods, 240. chattels, 240. debts owing by the de- 


ceaſed, 241. debts owing to the deceaſed, 241. 
leaſes, 242. extent, 242. rent, 242. corn or other 
things growing, 242. things fixed to the freehold, 


243. heir looms, 247. box with writings, 247. 
profits of lands to be ſold, 248. wife's paraphernalia, 


248. wife's goods or chattels, 251. manner of valu- 
ation, 252. in what caſes an inventory may be diſ- 
penſed with, 252. how far ſtrict formalities are ne- 


ceſſary, 253. ſtrictneſs requiſite in conteſtation of 


ſuit, 253. action given to executors, 255. action 
given to adminiſtrators, 255. action in caſe of rent 


in arrear, 256. in what courts to be brought, 258. 


in what caſe co-executors muſt all join, 258. caſe 
where one co-executor refuſeth, 259. in what caſe 
one may do what all may do, 259, one executor 
cannot ſue another, 260. co-executor dying, 260. 
executor of an executor, 260. adminiſtrator dying, 


262. executor of an adminiſttator, 262. action 


brought againſt divers executors, 262. coſts, 262. 


Of the payment of debts by executors or adminiſtra- 


tors; ordinary liable, iv. 264. executors and ad- 


miniſtrators liable, 265. deviſee and heir at law of 
lands liable, 266. lands deviſed to divers to be ſold 


for payment of debts, one of them may fell, 273. 


in what caſe the heir may enter for the condition 
broken, 274. fraudulent alienation of goods to de- 


feat creditors, 274. aſſets what, 275. in what caſe 
the lands and the perſonalty ſhall be charged in aid 
of each other, 280. in what caſe both executors 
ſhall be charged, where one only hath aſſets, 282. 
what debts to be firſt ſatisfied, 283. forfeiture for 
not burying in woollen, 289. funeral expences, 289. 


overſeer of the poor dying, 289. charges of probate. , 


or adminiſtration, 289. debts due to the king on 
record, 289. debts due to the poſt office, 289. judg- 


Vor. IV. LI ments, 


A TABLE of the principal matters. "A 


ments, 289. decree in equity, 291. recognizances d 
3 and ſtatutes, 292. mortgages, 292. rent, bonds, and | 
= 75 other obligations, 293. ſimple contract, 295. in what 
| | caſe debts ſhall be paid pari paſſu, 296. in what 
E caſes intereſt ſnall be allowed, 297. debts barred by * 
the ſtatute of limitation, 298. executor may file a U 
bill to determine priority of payment, 299. debts to 
| be paid before legacies, 300. | | 
| Of the payment of legacies, and diſtribution of in- 
teſtates effects: | te | 
Payment of legacies; what perſons are incapable of 
® a legacy, iv. 300. in what caſes legacies are ta- 
ken away or extinguiſhed, 301. legacy where to : 
be ſued for, 303. ſecurity to be given, when the 
day of payment is diſtant, 306. payment to an 
infant, 307. in what caſe a legacy ſhall bear in- 
tereſt, and from what time, 311. maintenance 
and education how far to be allowed, 317. pay- 
ment to a feme covert, 319. ſecurity to refund, 
320. if aſſets fall ſhort, in what caſe legatees 
ſhall abate, 321, co-executor dying, who ſhall 
be ſued, 326. | 
Of the diftribution of inteſtates effects, iv. 327. of P 
the ſtatutes of diſtribution, 327. of cuſtoms in | 
particular places, 368. within the city of Lon- 
don, 375. the province of York, 386. the prin- 
cipality of Wales, 411. the kingdom of Scot- 
land, 409. | | | 
Account; executor's oath to account, iv. 413. admi- 
niſtrators bond to account, 413. before whom the 
account ſhall be, 413. ordinary's power to compel 
the executor, 413. ordinary's power to compel the 
adminiſtrator, 413. parties intereſted to have notice, 
414. manner of paſſing the account, 415. expences 
to be allowed, 416. money loſt, 416. diſcharge, 416. 
coſts, 416. whether the adminiſtration bond ſhall 
be put in ſuit for debts not paid, 416. ; 
Form of an inventory, iv. 418. of a will of lands, 419. 
of goods, 420. of lands and goods, 421. of a codi- 
cil, 424. of a nuncupative will, 425. 
Wlittena gemof, what, i. 196. 
Woad, tithe of, iii. 432. 
Wood, tithe of, iii. 436. 
Wool, tithe of, iii. 458. 
| Woollen, burying in, i. 239. 
0 | Woolfton's caſe, for blaſphemy, iii. 203. 
7 Women ; 
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A TA BLE of the principal matters. 
Women; carnally knowing a woman child under ten, 
iii. 261. taking a woman by force, 262. taking a wo- 
man having ſubſtance, 262. taking a woman under 

ſixteen, 264. raviſhment, 266. | 


Writ of right of advowſon, i. 25. 11 
Meriters, in the religious houſes, their office, ii. 474. 


. 


park, province of; cuſtom of appointing guardians, 
iv. 99. of diſtribution of inteſtates effects, 368, 386. 
border ſervice. there, 368. ; 

Porkſhire, regiſter of wills therein, iv. 207. 
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page line 55 

41—21 for ne, r. nor. 0 
46—21 Reportor, r. Repertor. 

62—ult. immediates, r. immediate. 


g97—dele &. 10. concerning diflenting teachers ſubſerib- 
ing the 39 articles. 

113—25 Botwrell, r. Bowtrell. 

147 —J1 not forth, r. not ſet forth. 

202—14———which concei ves, r. which he conceives. 

213— 2 would, r. ſhould. 

323— I——of, r. or. 

335—penult, —conventent, r. inconvenient. 

local, r. loca. 


421—11 
432—16 governor, r. governed. 
Y Ot I. „ 

20—25 diſciple, r. diſcipline, 

31—penult,— edjudged, r. judged. 
46— 1 or, r. for. N 

61 —-penult. — dele of. 

75—32 or, r. are. 

78—25 the, r. a. 


79—ult. —— reſent, r. preſentation. 
97—20 predifus, r. predicts. | 
108-29 archbi/haps, r. thoſe of archbiſhops. 
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256— 2 ———dele of. 
222—20 phere, r. were. 
: 290 7 al, r. realm. 
296—10———r. 1724 
"37 1—12 double, r. treble 
J7 5 —20——o, r. % n. 
380—12— out, r. and. 
384—12— land, r. hand. 
Fe; POT RPE; OF. 
N 7 I. or. 
VOL. III. 
312— 9 . for. 
320— LY pr any r. received. 
352— 2— and, r. or. abu 
367—32- of, r. and. 8 
399—34 agreement, r. argument. 
417— ult.— % r. or. ; 
431—23 with, r. in. 
456—29 wowed, r. weaned. 
VO L. IV. 
2—27 Indi cted, r. Inducted. _ 
4335. puperty, r. puberty, 
55—40 attained, r. attainted. 
84—39 before, r. between. 
85—37 affected, r. effected. 
— 43——deviſes, r. deviſees. 
149—11 deuiſee, r. deviſor. 


161—14 over the, r. over to the. 
212—21 — probibition, * probation. 
411—21—— 4, r. has. 
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